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GENERAL  DIGESTED  INDEX 


TO 


GEORGIA  REPOETS. 


ABATEMENT. 

1.  When  both  parties,  plaintiff  and  defendant,  die  pending  a  suit  upon 
a  note,  the  action  does  not  abate.  Their  respective  representatives 
may  be  made  parties,  by  scire  facias,  at  the  same  time,  and  the  action 
proceed.    Eiirs  of  Henderson  vs.  AUxamder,  AdmCr.     2  Kelly 82 

2.  In  a  claim  case  pending  in  the  name  of  R.  &  G.  B.  for  the  use  of  D. 
as  the  administrator  of  T,  D.  dies :  Held,  that  the  suit  abated  until 
the  legal  repreaentative  of  T.  should  be  made  a  party.  Baker  vt.  Be- 
thvme  and  amother.     3  Kelly 160 

5.  Where  a  free  person  of  color  is  a  party  to  a  suit  in  the  Courts  of  thia 
State  and  dies,  the  suit  abates,  and  administration  should  be  taken 
out  upon  the  estate  of  such  fi-ee  person  of  color.    4  Ga.  Rep 92 

4.  An  action  of  debt  against  a  Sheriff,  for  an  escape  from  final  process, 
under  the  Judiciary  Act  of  1799,  survives,  notwithstanding  the  death 
of  the  Sheriff    Neal  vs.  Haygood,  Adm'r.  1  Kelly 516 

6.  Where  letters  testamentary  were  revoked  under  the  Act  of  1834,  on 
account  of  the  birth  of  a  posthumous  child,  and  an  intestacy  declared, 
neither  by  the  Common  or  Statute  Law  of  England,  nor  the  Acts  of 
our  own  Legislature,  can  the  newly  appointed  administrator  be  made 
a  party  defendant  to  a  suit  pending  against  the  removed  executor. 
Martin,  Adim'x  vs.  Broach,  Mx'r.    6  Cra 21 

6.  The  old  Common  Law  maxim,  that  a  personal  right  of  action  dies  with 
the  person,  still  applies  where  a  tort  is  committed  to  a  man's  person, 
feelings  or  reputation — as  for  assault,  libel,  or  siduction  of  daughter. 
Brawner  vs.  Sterdevant,  Adm'r.     9  Ga 69 

Abatement,  (Plea  in.)    See  Pleading. 

Absconding  Debtoes.    See  Attachment. 


ACCESSORY— ACCOMPLICE— ACT  OF  GOD. 


ACCESSOKY. 

1.  "Where  principal  and  acoeaaory  in  a  felony  are  jointly  indicted,  it  is  a 
matter  of  discretion  with  the  Solicitor  General  whether  they  shall  be 
jointly   or  severally  tried,  particularly  when  they  have  joined  in  the 

general  issue.     Tlie  Stale  vs.   Calvin.    E.  M   Cliarlt 151 

See  also,  Jones  vs.  The  State.     1  Kelhj ^1' 

And  Stitdstill  vs.  The  State.     H  Qa ^ 


ACCOMPLICE. 


1.  An  accomplice,  though  included  in  the  same  indictment  with  the  de- 
fendant upon  trial,  is  a  competent  witness  for  the  defendant.  Jones  vs. 
aiie  State  of  Georgia.     1  Kelly 610 

AoooKD.     See  Contract,  1. 1. 

Account.     See  Mquity,  V.  3.  VII.  16. 

AcQuiESOENOE.    See  Estoppel. 


ACT  OF  GOD. 

1.  A  common  carrier — a  fortiori,  a  common  person — is  relieved  from  li- 
ability if  the  injury  complained  of  arose  from  an  act  of  God,  such  as 

a  storm  at  sea.     Mein,   Mackay  &  Co.  m.  West.     T.U.P.  Oharlt I'JO 

2.  The  act  of  God  is — "  such  as  would  not  happen  by  the  intervention 
of  man — such  as  storms,  lightning  and  tempests."    Ibid. 

S.  Unavoidable  is  synonymous  yiiUhineuitable — and  unavoidable  accidents 
are  the  same  with  the  acts  of  God,  and  mean  such  as  are  produced  by 
physical  causes  which  are  inevitable;  such  as  lightnings, storms,  per- 
ils of  the  seas,  earthquakes,  sudden  death,  illness,  Ac.  Fish  vs.  Chap- 
man &  Ross.     2  Kelly 866 

See  Escapes.    I.  2. 


ACTIOK 


ACTION.   , 

1.  Where  there  was  a  sale  of  1500  bushels  of  salt,  to  be  paid  for  at  90 
days,  it  was  held  that  an  action  could  not  be  brought  on  the  contract 
until  the  expiration  of  the  time.  BarCles  et  al.  vs.  Carter  et  al.  Dud- 
ley      92 

3.  An  action  on  a  contract,  -whether  express  or  implied,  or  whether 
by  parol,  or  under  seal,  or  of  record,  must  be  brought  in  the  name  of 
the  party  in  whom  the  legal  interest  in  such  contract  is  vested.  Ca- 
ruthers,  Admr.  m.    Wardlaw.     Dudley 18*7 

8.  If  a  bond  be  joint  and  several,  theparty  for  whose  benefit  it  was  made, 
may  sue  either  or  both  the  obligors,  at  his  election.  Sprailin  vs.  Hud- 
Kpeth.      Dudley 166 

4.  In  an  action  on  a  bond,  to  save  harmless  a  security  on  another  bond, 
it  is  suflBcient  that  the  record  shows  the  security  to  have  been  damni- 
fied, and  the  evidence  upon  which  he  became  damnified  need  not  be 
produced.    Ibid. 

5.  The  owner  or  holder  of  negotiable  paper  may  bring  action  upon  it, 
in  the  name  of  a  person  having  no  interest  in  it.     Field  vs.  Thornton. 

1    Kelly 312 

6.  As  a  general  rule,  it  is  true  that  suits  should  be  brought  by  persons 
having  the  fej'annterest  in  contracts;  but  in  the  case  of  negotiable 
notes,  suits  may  be  brought  in  the  name  of  persons  having  no  such  in- 
terest. They  may  sue  as  trustees  for  the  person  having  the  real  in- 
terest.   Ibid. 

1.  The  question  of  title  in  a  negotiable  paper,  is  one  which  the  defend- 
ant will  not  be  permitted  to  raise,  unless  it  is  made  to  appear  that  it 
is  necessary  for  the  pm'poses  of  his  defence.     Ibid, 

See  also  Nisbet  vs.  Lawson.     1  Kelly 284 

8.  At  Common  law  the  action  of  debt  against  a  Sheriff  for  escape  out  of 
final  process  does  not  survive  against  his  representatives.  Under  the 
Statutes  of  Georgia,  such  actions  survive.    Neal  vs.  Haygood,  Adm'r. 

&c.    1    Kelly S16 

9.  The  Act  of  1820  to  regulate  the  mode  of  prosecuting  actions  against 
joint  contractors  and  co-partners,  applies  as  well  to  joint  and  several 
contractors  (when  sued  a&  joint  contractors)  as  to  joint  contractors 
only.     Tedlie  vs.  Dill.      2  Kelly 130 


4  ACTION. 

10.  When  both  parties  die  pending  a  suit,  the  action  does  not  abate. 
Then-  respective  representatives  may  be  made  parties  by  scire  facias, 
at  the  same  time,  and  the  action  proceed.  JSxr's.  of  Henderson  vs.  Al- 
exander, Adm'r.    2    Kelly 82 

11.  Until  there  is  a  severance  or  destruction  of  a  tenancy  in  common, 
one  or  more  co-tenants  cannot  bring  trover  or  trespass  against  the 
others.     Leonard  vs.  Sca/rhorough  et  ux.  et  al.    2  Kelly 16 

12.  No  action  will  be  maintained  to  enforce  an  illegal  or  immoral  con- 
tract.    Howell,  Adm'r  vs.  Foimtain  et  al.     3  Kelly 188 

13.  In  an  action  by  B  on  a  promise  by  A  to  pay  "so  much  money  as 
soon  as  he  can  collect  it  out  of  C  by  law,"  it  is  necessary  for  him  to 
prove  that  a  reasonable  length  of  time  has  elapsed,  for  the  purpose  of 
collecting  the  money,  since  the  promise.     Woolhrightvs.  Snead.    2  Gfa.  167 

14.  Where  the  undertakings  of  the  parties  to  a  contract  are  concurrent, 
and  one  is  ready  and  willing,  and  offers  to  perform,  and  the  other  is 
not ;  the  first  is  discharged  from  performance,  and  may  maintain  an 
action  against  the  other.    Siggers  vs.  Pace.    5  Ga 171 

Ifi.  Notwithstanding  the  title  may  have  passed  from  the  seller  to  the 
buyer,  yet,  if  the  former  will  not  surrender  the  goods,  the  latter  may 
either  bring  trover  for  them,  or  else  case,  for  the  damage  from  failure 
to  deliver.    Ibid. 

16.  A  exposed  certain  slaves  at  public  auction,  which  were  knocked  off 
to  B.  B,  failing  to  comply  with  the  terms  of  sale,  agreed  in  writing 
that  the  negroes  might  be  re-sold,  at  his  loss  and  expense :  Held,  that  to 
charge  B,  A  would  have  to  show  that  the  second  sale  was  consummated. 
Held,  also,  that  B  was  liable  for  the  difference  in  the  two  sales,  not- 
withstanding A  refused  to  let  him  have  one  of  the  negroes  bid  off  by 
him,  at  the  second  sale ;  it  appearing  that  he  was  re-sold  the  same 
day,  for  the  same  price.    Hicks  vs.  Ayer.    5  G-a 298 

IT.  A  demise  in  ejectment  cannot  be  stricken  out  because  the  name  of 
the  lessor  is  used  against  his  consent,  if  the  plaintiff  offers  to  indemni- 
fy him  against  all  loss,  and  if  the  use  of  his  name  be  necessary  to  the 
assertion  of  the  plaintiff's  rights.    Fain  vs.  Gathright.    5  Ga 6 

18.  In  the  sale  of  a  slave,  where  there  is  a  contract  of  warranty,  the 
purchaser  may  consider  the  contract  as  a  nullity,  and  bring  his 
action  on  the  case  for  deceit ;  and  in  such  action  it  is  not  necessary 
that  he  should  set  forth  the  contract.    Dye  vs.  Wall.    6  Ga 584 

19.  Where  P,  without  authority  of  law,  sold  the  land  of  N  to  P  di  H,  af- 
ter the  death  of  N,  and  before  administration  on  N'a  estate,  and  re- 
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ceived  a  part  of  the  purchase  money  therefor :  Held,  that  the  admin- 
iatrator  of  IS  could  aot  maintain  an  action  against  P,  for  money  had 
and  received  to  his  use,  nor  for  the  use  of  the  estate  of  IS,  for  the  rea- 
son that  the  legal  representatives  of  N  had  not  been  deprived  of  any 
legal  or  equitable  interest  in  the  land,  by  such  unauthorized  sale,  as 
would  equally  entitle  them  to  recover  the  purchase  money  therefor. 
Crews,  ExW  vs.  Heard,  Adm'r.     7  Ga 60 

20.  Money  paid  by  mistake  of  law  may  be  recovered  back  in  an  action  for 
money  had  and  received,  -where  tliere  is  a  full  knowledge  of  all  the 
facta :  Provided,  the  mistake  is  clearly  proven,  and  the  defendant 
cannot,  in  good  conscience,  retain  it.      Oidbreth  vs.   Oulbreth.    1  Ga.    64 

21.  The  name  of  a  party  may  be  used  as  the  lessor  of  the  plaintiff  in 
ejectment,  even  against  his  consent,  where  he  is  indemnified  against 
costs :  Provided,  such  use  of  his  name  is  necessary  and  important  to 
the  assertion  and  successful  prosecution  of  the  rights  of  another  par- 
ty.    English  vs.  Doe  ex.  dem.  Register.     1    Ga 887 

22.  In  an  action  by  the  vendor,  on  a  covenant  made  by  the  purchaser  in 
the  deed,  the  assignees  of  the  purchaser  cannot  be  joined  with  him  as 
parties  defendant.     BrooTcs  vs.  The  Water  Lot  Company.     1  Ga 101 

23.  Where  the  charter  of  a  bank  renders  the  stockholders  liable  after 
the  transfer  of  the  stock,  unless  sixty  days'  notice  of  the  sale  is  given 
in  one  of  the  public  gazettes  of  the  State,  and  provided  the  transfer 
is  made  six  months  before  the  failure  of  the  corporation,  all  stockhold- 
ers who  have  given  notice,  in  terms  of  the  Act,  are  exempt,  unless 
the  failure  occurs  within  six  months  thereafter  ;  all  other  stockhold- 
ers are  liable  for  the  redemption  of  the  bills,  whether  they  have 
transferred  or  not.  This  liability  is  not  primary  or  total,  but  secon- 
dary and  proportional.    Lane  vs.  Morris.     8   Ga 468 

24.  The  right  given  the  billholders  to  go  upon  the  stockholders  for  the 
ultimate  redemption  of  the  bills,  is  independent  of  any  claim  upon 
the  assets  of  the  corporation ;  one  which  may  be  asserted  directly  in 
his  own  name,  and  which  the  assignee  or  receiver  could  not  enforce, 
as  it  constitutes  no  part  of  the  effects  of  the  bank.    Ibid. 

28.  The  power  by  a  corporation  to  sell  the  stock  of  a  delinquent  stock- 
holder, is  a  cumulative  remedy,  and  does  not  impair  the  right  to  com- 
pel payment  by  action.    Sightower  vs.  Tfwrnton.    6  Ga >....  486 

26.  Where  P  entered  into  a  special  written  contract  with  R,  as  an  over- 
seer for  the  year  184*7,  and  was  to  receive  a  stipulated  portion  of  the 
crop  at  the  end  of  the  year,  for  his  services,  and  in  the  month  of  Au- 
gust, R  dismissed  him  from  his  employment,  without  sufficient  cause 
or  provocation;  whereupon  P,in  the  month  of  November  of  the  same 
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year,  iastituted  his  action  against  K,  to  recover  damages  for  a  breach 
of  the  contract:  Held,  that  the  action  was  not  premature^  brought,- 
and  that  in  regard  to  this  particular  class  of  special  contracts,  where 
the  overseer  or  agent  is  wrongfully  dismissed  from  the  service  of  hia 
employer,  he  has  his  election  of  three  remedies  :  1st.  He  may  bring  his 
action  immediately  for  any  special  injury  he  may  have  sustained  in 
consequence  of  the  breach  of  the  contract  by  the  defendant.  2d.  He 
may  wait  until  the  termination  of  the  period  for  which  he  was  employ- 
ed, and  then  sue  upon  the  contract  and  recover  his  whole  wages. 
3d.  He  may  treat  the  contract  as  rescinded,  and  may  immediately 
sue  on  a  quantum  meruit  for  the  work  and  labor  he  actually  perform- 
ed.    Rogers  vs.  Parham.     8  G-a 190 

27.  If  the  declai  ation  allege  a  special  contract  for  the  rent  of  mills,  to 
be  paid  in  repairs,  and  ifr  is  proven  on  the  trial,  the  plaintiff  cannot 
recover  on  the  common  count  for  a  qiumtum  meruit,  but  will  be  held 
to  the  special  contract,  and  the  measure  of  damages  is  the  value  of 
the  repairs  agreed  to  be  made,  and  the  loss  sustained  by  the  failure  to 
make  them.     Baldwin  vs.  Lesseur.     8  Ga "?! 

28.  The  next  of  kin  of  a  decedent  cannot  sue  for  his  property  without 
administration.    Heed,  Guardian,  vs.  Wood  et.  al.    Ga.Decis.part  II. .   IW 

29.  Creditors  and  heirs,  as  a  general  rule,  can  only  sue  third  persons 
through  the  representatives  of  the  estate.  The  exception  is,  where 
there  is  collusion,  insolvency,  unwillingness  to  collect  the  assets  when 
called  on,  or  some  other  like  special  circumstance.  Worthy  et.  al.  vs. 
Johnson  et.  al.     8   Ga 236 

SO.  In  Georgia  the  person  injured  is  not  bound  to  prosecute  the  offend- 
er to  conviction  or  acquittal,  before  he  is  entitled  to  bring  an  action 
for  the  civil  injury,  except  in  treason  and  felony  by  the  Common  Law. 
Adams    vs.  Barrett.     5   Ga. 404 

31.  The  Act  of  1826,  authorizing  judgment  to  be  entered  up  against  the 
principal  and  surety  on  the  appeal,  is  only  cumulative,  and  the  party 
may  still  proceed  to  enforce  the  judgment  against  the  surety,  by  writ 
of  scire  facias,  or  action  of  debt  on  the  appeal  bond,  as  at  Common 
Law.     The  Bank  of  Charleston  vs.  Moore.     6   Ga 416 

82.  When  A  is  indebted  to  B  for  so  much  money  loaned,  an  action  for 
money  advanced  will  not  lie  in  favor  of  C.  Davies,  cashier,  vs.  Byrne. 
10  Ga 329 

See  Abatement,  2.  Pleading,  passim. 

Ademption  of  Legacy.     See  Will. 
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ADMINISTRATORS  AND  EXECUTORS. 

I.  APPOINTMENT,  QUALIFICATION  AND    REMOVAL. 

II.  POWERS,     DUTIES  AND  LIABILITIES. 

III.  SALES  BY. 

IV.  EXECUTORS  DE  SOJf  TORT. 
V.  DISTRIBUTION  OF  ESTATE. 

VI.    BONDS,  SUIT  THEREON,  LIABILITY  OF  SURETIES. 
VII.    RETURNS,  ACCOUNTS  AND  COMMISSIONS. 
■\'III.    SUITS  BY  AND  AGAINST.  . 

IX.    LETTERS  DISMISSORY. 

I.    APPOINTMENT,  QUALIFICATION  AND  REMOVAL. 

1.  In  an  application  by  two  of  the  next  of  kin  in  equal  degree,  for  letters 
of  administration  with  the  will  annexed,  the  Court  will  give  the  pre- 
ference to  the  one  having  the  greatest  interest  under  the  will.   Soskiris 

vs.  Morel.     T.  U.  P.  Charl 69 

2.  Upon  an  application  for  letters  of  administration  de  bonis  non,  upon 
the  estate  of  an  intestate,  where  all  the  distributees  at  law  have  died 
since  the  intestate,  the  Court  will  grant  the  letters  to  the  person  enti- 
tled to  the  estate,  to  the  exclusion  of  the  next  of  kin  of  the  intestate. 
Clay  i},s.  Jaeltson.    T.  IT.  P.  Charl - 71 

3.  The  application  of  a  creditor  for  letters  of  administration  should  not 
be  denied  because  the  evidence  of  his  debt  upon  its  face  is  barred  by 
the  Statute  of  Limitations.     ]<!x  parte  Caig.     T.  XI.  P.  Charlton 159 

6.  Upon  the  refusal  of  the  kindred,  administration  in  the  British  Courts 
is,  by  custom,  granted  to  a  principal  creditor.  Carnochan  vs.  Abrahams. 
T.  TJ.  P.   Charlton 207 

6.  Kindred  and  creditors,  not  being  citizens  of  Georgia,  are  not  entitled 
to  administration,  nor  can  they  by  assignment  to  a  citizen  of  Georgia, 
give  the  right  of  administering.  Their  wishes,  however,  should  be 
considered  by  the   Court  of  Ordinary,     Ibid 2  04 

6.  By  the  custom  of  England  and  the  Provincial  Act  of  1764,  the  princi- 
pal creditor  is  entitled  to  administration  on  refusal  of  the  kindred,  and 
it  is  not  within  the  discretion  of  the  Court  of  Ordinary  to  grant  the 
letters  to  any  other  creditor.    Ibid 207 — 208 
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7.  The  fact  that  a  person  entitled  to  administration,  has.  by  intermed- 
dling, rendered  himself  liable  as  an  executor  de  son  tort,  d^s  not  de- 
stroy his  right  to  letters  of  administration.    Jbid , 210 — 211 

8.  The^Court  of  Ordinary  have  no  authority  to  remove  an  executor  upon 

his  own  request.    In  the  matter  of  MussauU's  Ex'tr.     T.  U-  P.  Charl . .   269 

9.  When  an  estate  is  not  competent,  or  barely  so,  to  the  payment  of 
debts,  in  granting  administration,  a  creditor  will  be  preferred  to  the 
next  of  kin.     Sturges  vs.  Tuffs.     R.  M.  Charl 17 

10.  Quere,  if  the  non-resident  next-of-kin,  who  are  thereby  prohibited 
from  administration,  can  constitute  an  agent  for  that  purpose  ?     Ibid. 

11.  A  Court  of  Ordinary,  in  all  applications  for  probate  or  administra- 
tion, should  conform  to  the  practice  of  similar  jurisdictions  in  Eng- 
land; at  all  events  to  such  an  extent  as  to  give  the  appellate  jurisdic- 
tion a  knowledge  of  the  facts  or  doctrines  which  formed  the  basis  of 
the  judgment  of  the  inferior  tribunal.  Tupper  vs.  Atwood.  R.  M, 
Charl. 100 

12.  Where  a  free  person  of  color  is  a  party  to  a  suit  in  the  Courts  of 
this  State,  and  dies,  the  suit  abates,  and  administration  should  be  tak- 
en out  on  the  estate  of  such  free  person  of  color.  Bcranton  et.  al.  vs. 
Demere.     6   Ga. 92 

13.  Where  the  Court  of  Ordinary  have  granted  letters  testamentary,  of 
administration,  or  guardianship,  to  a  person  entitled  and  capable  of 
discharging  the  duties  of  the  trust,  no  new  appointment  can  be  made, 
unless  the  former  is  vacated  by  death,  removal  or  some  other  way ; 
and  the  new  appointment  being  void,  the  bond  also  is  void,  given  for 
the  faithful  performance  of  the  trust  delegated  to  the  new  appointee. 
7%e  Justices,  &c.  vs.  Selman  and  others.     6   Oa 432 

14.  By  a  fair  construction  of  the  Statutes  of  this  State,  executors,  admin- 
istrators and  guardians  are  requii-ed  to  take  the  oath  prescribed,  be- 
fore tlie  Court  of  Ordinary.    JEchels  and  Wife  vs.  Barrttt.     6  Ga. ....  443 

16.  Where  it  appears  from  the  record  of  the  Court  of  Ordinary,  that  an 
administrator,  appointed  by  the  Court,  was  one  of  the  Justices  presid- 
ing at  the  time  of  making  the  appointment :  Held,  that  the  appoint- 
ment was  void,  for  the  reason  that  no  one  can  be  a  judge  in  his  own 
case.    Ibid. 

16.  The  second  section  of  the  Act  of  1799,  which  directs  that  all  appli- 
cations for  letters  of  administration  shall  be  made  to  the  Clerk  of  the 
Court  of  Ordinary,  who  shall  issue  citation,  <Stc.  does  not  contravene 
the  6th  section  of  the  III.  Article  of  the  Constitution,  which  says 
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"  that  any   one  or  more   Justices,  ■with  such  Clerk,  may  issue  cita- 
tions," (tc.     fix  parte  Carnvchan.    T.  TJ.  P.  Cha'i 218 

1*7.  Letters  of  administration  must  be  granted  at  the  next  term  of  the 
Court,  immediately  succeeding  the  publication  of  the  thirty  days'  no- 
tice of  the  applicant  and  citation  by  the  Clerk,  unless  the  application 
is  rcfCJjfaW)/ continued  by  the  action  ofthe  Court,  from  term  to  term,  and 
then  the  parties  in  interest  are  bound  to  take  notice  of  such  contin- 
uance.    McOehee  vs.  Ragan.     9  Qa. 135 

18.  Both  by  the  Common  Law  and  by  Statute,  the  person  entitled  to  the 
estate  of  a  decedent,  is  entitled  to  the  administration.  Zeverett  vs.  Dis- 
mukes.     10   Ga  ■  i 98 

19.  Where  the  intestate  leaves  neither  -widow  nor  child  or  children,  nor 
the  representatives  of  children,  nor  father,  nor  mother,  but  a,  married 
sister,  who  is  his  sole  distributee  and  heir  at  law,  the  husband  of  the 
sister  is  entitled  to  administration  in  preference  to  the  uncle,  not- 
withstanding the  latter  is  nearer  in  blood  to  the  deceased.     Ibid. 

20.  By  the  Act  of  1828,  a,  feme  cowCT'i  is  disqualified  from  acting  as  a  rep- 
resentative of  an  estate  during  coi)e;-fMTC,  and  whenever  the  wife  is 
excluded  by  reason  of  her  marriage,  the  husband  is  entitled  to  be  sub- 
stituted in  her  stead.    Ibid. 

See  Escheat,  3. 


II.    POWERS,  DITTIES  AM"D  LIABILITIES. 

1.  A  general  release  or  receipt  in  full  of  all  demands  will  not  extend  to 
claims  held  by  such   releasor   as    executor.      Wiggins  vs.  Norton.    R. 

M.  Chart. 15 

2.  Quere,  if  the  individual  note  of  an  executor  of  an  estate,  taken  by  a 
simple  contract  creditor  thereof,  would  operate  to  charge  the  executor 
personally,  and  to  discharge  the  estate  from  such  debt  ?     Habersham 

vs.  Hugenin  et  al.     R.  M.  Chart 376 

3.  A  vendor  of  real  estate  is  not  obliged  to  obtain  judgment  and  a  re- 
turn on  his  execution  before  applying  to  a  Court  of  Equity  to  obtain 
from  an  administrator  an  account  of  the  personal  estate  of  the  intes- 
tate, and  a  decree  of  payment  in  case  of  assets,  or  otherwise,  a  lien 
upon  the  land  sold.     Harden  et  al.  vs.  Miller's  Adm'r.     Dudleg 121 

i.  Co-executors  and  administrators  are,  in  the  eye  of  the   law,  consid- 
ered   as    but   one   person  for    many  purposes;  ancL  the  acts  of  one 
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■will  be  considered  as  the  acts  of  all,  in  reference  to  the  administration 
of  the  assets.  But  one  co-executor  or  administrator  cannot  be  made 
chargeable  with  the  devastavit  of  his  companion,  when  he  has  not  in 
any  manner  contributed  thereto.    Cameron  vs.  The  Justices,  dtc.  1  Kelly,     3*7 

5.  By  the  laws  of  England,  as  adopted  in  Georgia,  an  administrator  de 
bonis  nmi,  cannot  call  the  representatives  of  a  deceased  executor  or 
admistrator  to  account  for  any  property  which  their  testator  or  in- 
testate con  verted  or  wasted;  nor  can  he  claim  or  recover  anything 
but  those  goods,  chattels,  and  credits  which  remain  in  specie,  and  are 
capable  of  being  identified  as  the  property  of  the  &-st  testator  or  intes- 
tate.    Thmnas  vs.  HardwicTc,  Ex'r.     1  Kelly ' 83 

6.  Suits  for  assets  wasted  or  converted,  may  be  brought  directly  by  cred- 
itors, legatees  and  distributees.    Ibid. 

1.  The  Act  of  1821,  passed  for  the  better  protection  of  the  estates  of  or] 
phans,  and  for  other  purposes  therein  mentioned,  does  not  deprive 
persons  interested,  of  this  Common  Law  right,  but  was  intended  to  af- 
ford them  additional  remedies.    Ibid 82 

8.  An  executor  is  bound  to  retm-n  to  the  Court  of  Ordinary  an  invento- 
ry of  the  partnership  effects,  in  which  his  testator  had  an  interest  as 
co-partner.  If  not  in  his  power  to  procui-e  a  complete  and  perfect  in- 
ventory, he  should  return  his  testator's  interest  in  the  partnership  prop- 
erty, to  the  best  of  his  ability  ;  the  amount  of  stock  on  hand  at  the 
time  of  his  death  ;  the  amount  of  debts  due  from  and  to  the  co-partner- 
ship. The  Court  of  Ordinary,  in  such  case,  will  exercise  a  sound  dis- 
cretion as  to  the  kind  of  inventory  they  will  accept.     The  Justices,  dec. 

vs.  Mc  Laren.     1  Kelly 291 

9.  Where  the  testator  left  a  will,  naming  several  executors,  to  whom  he 
bequeathed  in  trust  for  certain  grand-children,  a  portion  of  his  estate : 
one  of  the  executors  only  qualified,  and  receiving  the  trust  property, 
afterwards  died  intestate,  before  the  trust  thus  devolved  on  him  was 
entii-ely  executed.  After  his  death,  another  of  the  executors  named 
in  the  will,  qualified  within  the  twelve  months  provided  by  Statute. 
The  last  .qualified  executor  is  entitled  to  the  possession  of  the  unad- 
ministered  portion  of  the  trust-estate,  and  not  the  administrator  of 
such  deceased  executor.     Crafton  vs.  Beall  et  al.     1  Kelly 322 

10.  The  administrator  of  a  deceased  executor  is  not  the  representative 
of  such  executor's  testator.    Ibid. 
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11.  The  whole  interest  in  an  intestate's  personal  estate  vests  in  his  ad n 
istrator  on   the  grant  of  letters  of  administration  ;  and  such  grant  has 
relation  to  the  time  of  the  intestate's  death.  Liptrot,  Adnir  vs.  Holmes. 

388 
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12.  An  administrator  de  bonis  non,  is  only  entitled  to  recover  such  goods 
and  chattels  of  the  intestate  as  remained  in  specie  in  the  hands  of  the 
former  administrator  unadministered,  and  capable  of  being  identi- 
fied as  the  property  of  the  intestate.  Paschal,  Adm'r  vs.  Davis.  3 
Kelly 261 

13.  Where  a  decree  is  obtained  against  two  administrators,  for  the  waste 
committed  by  one,  and  that  one  subsequently  pays  off  the  execution 
issued  thereon,  he  has  no  right  to  contribution  from  his  co-administra- 
tor.  Haupt  vs.  Mills  and  Harmon,  Adm'rs  of  Cope,     i  Ga 543 

14.  The  several  Statutes  of  Georgia,  giving  sureties  -who  have  paid  off_;?. 
fa's,  the  control  against  their  principals,  extend  to  the  executors  or 
administrators  of  deceased   sureties.     Harris  vs.  Wynne.    4  Oa 521 


15.  Wor  -will  the  principal  be  allowed  to  show  that  the  executor  is  an 
executor  de  son  tort.    Ibid, 

16.  A  note  made  payable  to  A,  "lawful  attorney  of  B,"  is  payable  for 
A  and  may  be  sued  on  by  him  or  his  administrator,  after  his  decease. 
Austell,  Adm'r,  vs.  Rice  etal.      5  Ga 412 

17.  Where  a  testator  bequeathed  to  his  wife  a  certain  negro  slave,  so 
long  as  she  should  reside  on  a  particular  plantation,  and  made  no  oth- 
er disposition  of  her,  and  the  negro  was  duly  distributed  to  the  lega- 
tees under  the  will:  Held,  that  an  administrator  de  bonis  non,  &c. 
could  not  recover  possession  of  the  negro,  after  the  death  of  the  lega- 
tee.    Bates,  Administrator,  (Sbc.  vs.  Woolfork.     6   Ga 328 

18.  At  Common  Law,  an  administrator  de  bonis  non,  is  entitled  only  to 
the  goods  and  effects  which  remain  unadministered,  in  specie,  and  to 
the  debts  due  the  intestate  unpaid,     Oglesby  vs.  Gilmore.    5  Oa 56 

19.  Under  the  Act  of  1845,  the  administrator  de  bonis  non,  can  call  the 
removed  administrator  to  account.    Ibid. 

20.  Where  a  fund  is  in  Court,  raised  upon  a  judgment  in  favor  of  an  ad- 
ministrator, upon  which  he  sets  up  a  claim  for  advances,  the  Court  can- 
not, on  motion  order  it  paid  to  the  administrator  de  bonis  non,  but  he 
must  resort  to  a  bill  in  Equity.    Ibid 

21.  An  administrator  in  Georgia  can  neither  sue  nor  be  sued  in  another 
State  ;  if,  therefore,  he  is  notified  to  appear  and  defend  an  action  of 
ejectment,  brought  in  the  State  of  Alabama,  against  one  to  whom 
his  intestate  has  sold  land  with  a  covenant  of  warranty,  and  he  disre- 
gards the  notice,  he  is  not  made  liable  as  for  a  devastavit.    Davis  et  al. 

vs.  Smith  etal.     6  Ga 2*74 
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22.  It  is  the  duty  of  an  administrator,  -when  sued  by  a  creditor,  so  to 
plead  as  to  protect  the  rights  of  all  the  creditoi-s  of  the  estate,  of 
whose  demaudshehas  notice;  and  if  hefails  so  to  do,  he  is  personally 
liahle.    lb. 

23.  An  administrator  is  not  made  personally  liable  for  failing,  in  a  suit 
against  him  by  a  creditor,  to  plead  an  outstanding  covenant  of  war- 
ranty, made  by  his  intestate,  if  at  the  time  of  the  rendition  of  the 
judgment  in  such  suit,  there  was  no  breach  of  the  covenant.     lb. 

24.  An  administrator  who  has  been  guilty  of  gross  neglect  in  not  making 
returns  of  the  condition  of  the  estate  in  his  hands:  Held,  that  inter- 
est should  be  compounded  against  him  every  six  years.     Fall,  Adm'r. 

vs.  Simmons  et  al.     6   Ga 265 

25.  The  assent  of  the  executor  to  a  legacy  may  be  implied  from  posses- 
sion of  the  property  by  the  legatee,  and  assent  given  to  the  tenant  for 
life  will  enure  to  the  benefit  of  the  remainder-man  in  fee.  Jordan  vs. 
Tlhornton  et  al.     T  Cra h\1 

26.  An  executor  is  not,  ordinarily,  liable  for  assets  which  come  to  the 
hands  of  his  co-executor,  or  responsible  for  his  devastavit.  If  he  is, 
however,  active  in  the  matter,  and  by  his  action,  whether  intention- 
ally or  not,  enables  his  co-executor  to  commit  a  devastavit',  he  will  be 
liable  with  him  for  it.     Hail  et  al.  vs.  Carter  and  Kenan,  executors.     8 

G-a 388 

2"?.  Each  executor  has  power,  imder  the  will,  to  execute  it ;  and  one  has 
no  power  to  prevent  the  other  from  taking  possession  of  assets,  or  to 
take  them  out  of  his  possession  after  he  has  acquired  possession.  Ibid. 

28.  An  inventory  of  notes  and  other  choses  in  action,  is  not  of  itself  evi- 
dence of  assets  in  hand  to  charge  an  executor,  but  he  will  be  liable  for 
a  devastavit,  if  he  fails  to  collect  such  as  are  collectable  with  due  care 
and  proper  diligence.    Ibid. 

29.  If  two  or  more  executors  join  in  a  receipt  for  money,  they  are,  by 
weight  of  authority  in  England,  thereby  jointly  liable.  Qaerc— as  to 
this  rule  in  the  United  States.     Ibid. 

30.  A  distinction  taken  between  a  joint  receipt  and  the  joint  return  of 
an  inventory.    Ibid. 

31.  An  inventory  of  choses  in  action,  is  a  requirement  of  law,  obligatory 
upon  all  the  executors  who  qualify;  it  does  not  of  itself  show  assets 
in  the  hands  of  either,  so  as  to  charge  them,  nor  does  it  show  a  joint 
possession  of  the  evidences  of  debt,  but  leaves  the  fact  of  actual  pos- 
session and  control  in  any  one  or  all,  open  to  proof.    Ibid. 
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S2.  Where  there  is  a  joint  return  of  the  inventory  of  debts,  and  the  pos- 
session is  in  one,  and  he,  through  negligence,  -without  participation  by 
the  other,  fails  to  collect  them,  he  is  solely  liable  for  such  devastavit. 
Ibid. 

33.  A  grant  in  letters  testamentary,  to  administer  the  goods  and  chattels, 
rights  and  credits  of  the  testator,  gives  authority  to  administer  the 
will  also,  as  to  the  lands.     Sorrel  vs.  Hare.     ^  Ga 55 

34.  A  bond  by  an  administrator  to  convey  real  estate  of  his  intestate,  in 
contemplation  of  a  sale  under  the  Ordinary's  order  is  void,  and  is  in- 
capable'of  being  enforced,  either  at  Law  or  in  Equity,  as  contrary  to 
the  policy  of  the  Statute  authorizing  administrators  to  sell  the  real 
estate  of  their  intestate.     Logan  vs.  Gighy.     9  Ga J14 

35.  An  administrator  -with  the  will  annexed,  has  no  authority  to  admin- 
ister upon  any  portion  of  the  estate  of  the  tostator  not  disposed  of  by 
the  will.     Harper,  Adin'r,  vs.  Smith.    9  Ga 461 

36.  Where  an  executor  or  administrator  is  removed  and  an  administra- 
tor de  bonis  non  is  appointed,  at  Common  Law,  he  can  only  administer 
upon  the  estate  unadministered,  and  cannot  call  the  removed  executor 
or  administrator  to  account.     Hardwick   and  Gilbert  vs.  Thomas  et  al. 

10    Ga 266 

37.  If  there  has  been  a  fraudulent  sale  of  the  effects  of  the  estate,  by 
collusion  between  the  removed  administrator  and  the  purchaser,  the 
administrator  de  bonis  non  can,  at  Common  Law,  proceed  against  the  re- 
moved administrator  and  the  purchaser,  and  set  aside  such  sale  and 
collect  in  the  effects  so  fraudulently  sold.    Ibid. 

38.  By  the  Act  of  1845,  the  removed  executor  is  made  liable  to  account 
with  the  administrator  de  bonis  non,  and  he  may  be  compelled  to  ac- 
count.    Ibid. 

99.  Since  the  Act  of  1845,  the  creditors  cannot  sue  to  collect  in  the  as- 
sets, or  cause  the  removed  executor  or  administrator  to  account, 
where  there  is  an  administrator  de  bonis  non,  unless  such  administra- 
tor is  insolvent  or  colludes  with  the  debtors,  or  refuses  to  sue,  or  some 
other  ground  of  equitable  interference.     Ibid. 

40.  When  in  such  a  suit,  they  rely  upon  the  refusal  of  such  administra- 
tor to  sue,  they  must  expressly  charge  a  refusal,  after  request  to  sue, 
or  charge  such  facts  as  show  such  neglect,  as  will  raise  a  presumption  of 
refusal,  and  that  their  rights  as  creditors  are  endangered.    Ibid. 

41.  A  plaintiff  in  ejectment  is  entitled  to  sue  for  and  recover  land,  under 
letters  of  administration,  authorizing  him  to  administer  "  the   goods 
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and  chatteU-,  rights  and   credits,"  &c.  of  his  intestate.     Williams  vs. 
Raiolins,  Adm'r,  dv ■*"! 

42.  "Where  a  judgment  was  obtained  against  an  intestate,  in  his  life- 
time, and  an  execution  issued  thereon  after  his  death,  was  levied  upon 
his  estate  before  the  expiration  of  the  twelve  months  from  the  date  of 
administration  :  Held,  that  such  levy  was  not  legal,  and  that  the  cred- 
itor was  not  restrained  from  proceeding  during  the  twelve  months. 
Ingram  vs.  Hart,  Adm'r.     10    Oa , •,   568 


III.     SALES   BY. 

1.  An  executor,  under  a  will,  authorizing  the  sale  of  property  of  the 
testator  to  pay  debts,  but  without  specifying  the  manner,  may  dispose 
of  testator's  slaves  at  private  sale,  and  without  previous  advertise- 
ment of  the  same,  or  leave  of  the  Court  of  Ordinary ;  and  the  purchas- 
er at  such  jjrJKaie  saZe,  will  acquire  a  good  title,  even  as  against  the 
creditors  of  the  testator,  provided  that  the  purchase  is  lonafide,  and 
without  fraud  on  the  part  of  the  purchaser.     Bond  and  Murdoch  et.  al. 

vs.   Zeigler.     1  Kelly 343 

2.  A  party  claiming  under  an  administrator's  sale,  must,  in  all  cases, 
show  the  order  of  the  Court  granting  leave  to  sell.  Olements  vs.  Hen- 
derson.   4  Qa 148 

3.  A  general  order,  granting  "  leave  to  sell  all  the  real  estate,"  will  be  suf- 
ficient.    Per  Warner,  J.    Ibid. 

4.  To  render  tbe  sale  valid,  all  the  pre-requisites  of  the  Statute  must  be 
complied  with.     Ibid. 

5.  The  recitals  in  the  deed,  of  the  advertisement,  (fee.  will  be  prima  facie 
evidence  of  the  facts,  until  the  contrary  is  shown.    Ibid. 

6.  A  sale  of  negroes  under  an  order  of  the  Court,  is  an  administration  as 
to  them,  which  will  charge  the  administrator  and  his  sureties,  and  vests 
the  note  taken  for  such  sale  in  the  administrator.     Oglesby  vs.  Gilmore. 

5  Oa 66 

1.  An  order  of  a  Court  of  Ordinary,  directing  the  sale  of  lands  belong- 
ing to  an  estate,  is  a  judgment  of  a  Court  of  competent  jurisdiction, 
and  cannot  be  impeached  and  attacked  collaterally.  Hence,  when 
property  is  claimed  at  administrator's  sale,  offered  for  sale  under  such 
order,  it  is  not  competent  for  the  claimant  to  prove,  that  the  estate 
was  settled  and  the  land  divided,  without  an  administration,  and  that 
there  were  no  debts  unpaid.    McDade,  Adm'x.  vs.  Burch,  Adm'r.    1  Ga.  569 
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8.  If  heirs  elect  to- set  aside  purchases  made  by  executors,  administra- 
tors or  guardians,  at  their  own  sales,  they  must  go  into  Equity,  and 
such   sales  are  voidable    only,   and  not,  per  se,   void.      \Voiilitj  ct.  al. 

vs.  Johnson  et.  al.     7  O-'a 236 

9.  The  doctrine  of  market  overt,  in  England,  has  not  been  generally  re- 
cognized or  enforced  in  this  country    .Ibid. 

10.  The  doctrine  of  market  overt  applies  to  judicial  sales,  as  well  as  to 
public  sales  made  under  authority  of  law  by  executors,  (fee;  and  caveat 
emptor  is  the  rule  of  all  such  sales.    Ibid. 

11.  Neither  are  Sheriffs,  executors,  or  other  officers  of  the  law,  and  trus- 
tees, liable  for  the  title  or  soundness  of  property  sold  by  them  at  pub- 
lic sale,  unless  upon  their  own  express  warranty,  or  where  fraud  ex- 
ists.    Ibid. 

12.  Neither  Sheriffs,  nor  executors  or  administrators,  can  bind  the  exe- 
cution debtor,  or  the  estate  of  their  testator  or  intestate,  by  any  cov- 
enant respecting  the  property  sold,  or  any  other  contract  originating 
with  themselves  and  unauthorized  by  law.    Ibid. 

13.  All  such  covenants  are  personal  merely,  if  it  can  be  plainly  infer- 
red that  they  intended  so  to  bind  themselves.    Ibid. 

14.  Is  it  necessary  to  its  validity,  that  every  order  of  t!ie  Court  of  Or- 
dinary, authorizing  the  sale  of  real  estate  or  slaves,  should  recite  up- 
on its  face  that  it  was  made  fully  and  plainly  to  appear  that  the 
same  was  for  the  benefit  of  the  heirs  and  creditors  of  the  estate  ? 
Query    Ibid. 

15.  Executors  and  administrators,  in  making  sale  of  property,  must 
comply  with  the  statutory  provisions  which  authorize  them,  in  every 
essential  direction  ;  otherwise,  the  interest  of  heirs  and  creditors  will 
not  be  divested.     Ibid. 

16.  This  rule  has  been  somewhat  relaxed  in  favor  of  bona  fide  purchasers, 
but  operates  with  full  force  against  executors  and  administrators,  who 

,<    purchase  at  their  own  sales,  as  well  as  against  those  who  subsequently 
derive  title  from  them,  under  a  judicial  sale,  as  execution  debtors.    Ibid. 

IH.  An  executor,  under  a  will  authorizing  a  sale  of  testator's  proper- 
ty, without  specifying  the  manner,  may  sell  privately,  without  any 
previous  advertisement  of  such  intended  sale,  or  leave  of  the  Court  of 
Ordinary,  and  the  purchaser  will  acquire  a  good  title,  even  as  against 
the  creditors  of  the  testator,  provided  the  purchase  is  bona  fide,  and 
without  fraud  on  the  part  of  the  purchaser.  Bond  et.  al.  vs.  Zeigler  et. 
al.     1  Kelly 343-'? 
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18.  The  purchaser  in  such  case  is  not  bound  to  see  to  the  proper  appli- 
cation of  the  purchase  money  by  the  executor ;  "  what  becomes  of  the 
price,  isno  concern  to  him  ;"  nor  is  he  required,  before  buying,  to  look 
into  tlie  accounts  of  the  executor,  to  ascertain  that  he  is  faithfully 
administering  his  trust.  The  law  presumes  this  in  favor  of  the  execu- 
tor. But  in  all  cases  where  the  sale  is  infected  with  fraud  and  covin 
between  the  executor  and  purchaser,  it  is  absolutely  void,  and  the  title 

to  the  property  remains  unchanged.     Ibid 343-7 

19.  An  unauthorized  sale  of  negroes  by  the  representatives  of  an  es- 
tate, does  not  divest  the  title  of  the  estate  to  the  property.     Worthy  et. 

al.  vs.  Johnson  H.  al.     10    Ga 358 

20.  In  case  of  an  oiHcial  sale  made  by  an  administrator,  under  a  license 
from  the  Ordinary,  the  purchaser  is  placed  in  the  same  situation  as, 
to  previous  covenants  of  warranty  running  with  the  land,  as  the  intes- 
tate was  in.     Redwine  vs.  Brown  et.  al.     10   Ga 311 


IV.    EXECUTORS    DE  SON  TORT. 

1.  Although  a  son,  under  his  father's  "will,  may  have  an  intei'est  in  the 
crop  growing  upon  land  devised,  for  the  support  of  himself,  his  mother 
and  other  children;  if  his  mother  die,  and  he  seizes  upon  the  crop 
"without being  apponted  executor  or  administrator  of  his  mother,  his 
interest  in  the  crop  will  not  shield  him  from  liability  as  executor  de 
son  tort.     Semmes  vs.  Porter.     Dudley 16T 

2.  It  seems,  that  where  possession  of  goods  is  taken  by  a  vendee,  after  the 
death  of  the  vendor,  under  a  deed  fraudulent  as  to  creditors,  the  ven- 
dee is  liable  to  the  creditors  of  deceased  vendor,  as  executor  de  son  tort. 
Howland;  Ward  &  Spring  vs.  Dews.     R.  M.  Chart 383 

3.  And  Avhere  the  vendor  remained  in  possession  of  the  goods,  after  the 
execution  of  the  deed,  and  the  vendee  took  possession  the  day  before 
the  death  of  the  vendor,  and  whilst  he  was  in  extremis,  and  the  Jury 
found,  by  their  verdict,  that  such  deed  was  fraudulent :  Held,  that 
the  vendee  was  chargeable  to  the  creditors  of  deceased  vendor,  as  exec- 
utor de  son  tort.    Ibid. 

i.  But  it  seems,  in  such  case,  that  the  vendee  can  only  be  charged  at  the 
suit  of  creditors  of  vendor,  and  that  his  legal  representative  has  no 
remedy.    Ibid. 

5.  And  it  seems,  that  the  vendee  is  not  chargeable  as  executory  son 
tort,  if  he  took  possession  under  mistake,  or  without  fraud.    Ibid. 

6.  If  one  takes  possession  of  the  goods  of  a  deceased  person,  claiming 
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to  be  executor,  or  does  those  acts  which  only  an  executor  can  do,  he 
may  be  charged  as  executor  de  son  tort,  though  there  be  a  rightful  ex- 
ecutor or  administrator.    Ibid. 

6.  So  if  the  intermeddling  be  before  probate,  or  grant  of  admistration  to 
rightful  representative.    Ibid. 

1.  D,  sued  as  executor  of  B,  pleaded,  1st.  "  J'e  unques  executor — 2dly. 
Outstanding  debts  of  equal  dignity  with  plaintiff's."  The  acts  done  by 
him  having  made  him  executor  de  son  tort,  and  the  Jury  having  there- 
fore, foiuid  against  the  first  plea :  Held,  that  having  pleaded  a  plea 
false  within  his  own  knowledge,  he  was  liable  to  plaintiff's  demand, 
however  small  the  assets  in  his  hands  ;  that  he  was  not  entitled  to  re- 
i<^uce  the  plaintiff's  verdict  against  such  assets,  by  proof  of  outstand- 
ing debts  of  equal  dignity,  a;ud  that  the  verdict  de  bonis  testatoris,  si 
«el  non,  de  bonis  propriis,  for  the  whole  of  plaintiff's  demand,  was 
proper.    Ibid. 

8.  An  executor  de  son  tort  can  give  to  a  third  person  no  legal  control  of 
the  decedent's  property.     Georgia  Decisions,  part  II. 7 

9.  In  cases  of  fraud,  the  creditors  may  sue  the  donee  as  executor  de  son 
tort  after  the  death  of  the  donor.  Trippe  (S>  Blade,  et  al.  vs.  Jones, 
Adm'r.  et.  al.  2  Kelly 306 

10.  The  several  Statutes  of  Georgia,  giving  sureties  who  have  paid  off 
fi.  fas.  the  control  against  their  principals,   extend  to   the  executors 

or  administrators  of  deceased  sureties.  Nor  will  the  principal  be  al- 
lowed to  show  that  the  executor  is  an  executor  de  son  tort.    Harris  vs. 

iG-a 621 


V.    DISTEIBUTION  OF  ESTATES. 

1.  The  exception  in  favor  of  judgments,  mortgages  and  executions,  con- 
tained in  the  Act  of  1*792,  prescribing  the  priority  to  be  observed  by 
executors  and  administrators  in  payment  of  debts  due  by  the  estates 
of  their  testators  or  intestates,  applies  only  to  such  executions,  judg- 
ments, and  mortgages  as  existed  in  the  lifetime  of  the  testator  or  in- 
testate, and  had  created  a  lien  upon  their  estates.    Bomgaux.vs.  Bev- 

an.     Dudley '. 110 

2.  If  there  be  bond  debts,  and  the  executor,  &c.  be  sued  upon  a  simple 
contract  debt,  he  may  neither  pay  it  nor  suffer  the  plaintiff  to  recover 
in  his  action ;  for  if  he  do,  and  he  have  not  assets  besides  to  satisfy 
the  debts  due  on  bonds,  he  must  satisfy  so  much  out  of  his  own  estate 
as  he  has  so  paid,  or  suffered  to  be  recovered  from  him ;  for  in  case  of 
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an  actiou  brought,  it  is  his  duty  to  set  forth  iathe  pleadings,  the  debt 
due  upon  specialties,  in  bar  of  such  action.    Ibid. 

3.  The  nature  of  the  debts  at  the  time  of  the  testator's  or  intestate's 
death,  is  to  regulate  the  priority  of  then-  payment,  by  the  executor  or 
administrator :  and  no  preference  can  be  created,  either  by  greater 
diligence  on  the  part  of  the  creditor,  or  by  the  acts  of  the  executor 
or  administrator  himself.     Ibid. 

4.  A  factor's  lien  for  a  general  balance,  accrued  in  the  lifetime  of  his 
principal,  does  not  attach  to  property  coming  into  the  factor's  pos- 
session after  the  principal's  death,  by  order  of  his  representative. 
Alexander  W.  Willy  vs.  JR.  (h  W.  King.     Georgia  Decisions,  pari  II...       7 

5.  An  executor  or  administrator  cannot  create  a  lien  on  property  of  the 
estate,  for  a  debt  due  in  the  lifetime  of  the  decedent,  to  the  injmy 
of  other  creditors.    Ibid. 

6.  In  the  distribution  of  assets  of  an  intestate,  judgments  rendered 
against  the  intestate,  rank  next  to  debts  due  the  public.    Davis  et.  al. 

vs.  Smith  et.  al.     5   Ga '. 2H 

I.  Judgments  obtained  against  the  administrator,  rank  no  higher  than 
the  demands  on  which  they  are  founded.    Ibid. 

8.  Promissory  notes  are  upon  the  same  footingwith  "bonds  and  other  obli- 
gations."   Ibid. 

9.  A  covenant  of  wan-anty,  when  broken,  is  a  specialty,  and  the  dama- 
ges are  to  be  paid  rateably  with  bonds  and  other  obligations.     Ibid. 

10.  A  surety  who  has  paid  the  debt  of  his  principal  is  subrogated  to 
all  the  rights  of  the  payee  in  the  distribution  of  assets.    Ibid. 

II.  Where  a  judgment  was  rendered  against  an  intestate  in  his  life-time, 
as  principal,  and  his  surety,  and  the  surety  has  paid  off  the  same  since 
the  death  of  the  intestate :  Held,  that  such  payment,  under  the  Stat- 
ute of  this  State,  had  relatioii  to  the  date  of  the  judgment,  so  as  to 
enable  the  surety  to  remunerate  himself  out  of  the  property  of  the 
principal.     Ray,  Adm'r,  vs.  Dennis.    5  Oa 357 

12.  A  dies  leaving  a  wife  and  no  children,  but  grand  children  living  : 
Held,  that  the  grand  childi-en,  under  om-  Statute  of  Distribution,  take 
per  stirpes  and  not  per  capita.  Odam  et.  al.  vs.  Oaruthers,  Ad'mr. 
6  Ga 
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13.  The  "last 01  only  child,"  as  used  in  the  Statute  of  1804,  as  amended 


ADM'ES  AND  EX'RS— V.  Dibtkibution  of  Estates.  19 

by  the  Statutes   of  1841  and  1843,  refer  to  the  only  mrviving  child  of 
the  mother.     Holder  and   Wife  vs.  Harrell.    &  Ga 125 

14.  A  dies  intestate,  leaving  a  -widow  and  one  child.  The  widow  mar- 
ried the  second  time  and  gave  birth  to  a  child  by  the  second  husband. 
A'a  child  dies  intestate  :  Held,  that  the  estate  of  the  child  descended 
to  th0  child  by  the  second  marriage,  to  the  exclusion  of  the  mother. 
Ibid.  v 

15.  An  infant  in  ventre  so,  mere  at  fhe  time  of  the  intestate's  death,  but 
who  was  bom  within  the  ordinary  period  of  gestation  thereafter,  is 
entitled  to  inherit  from  such  intestate,  in  a  distribution  among  collat- 
erals.   Morrow  vs.  Seott.    1  Ga '.....  536 

16.  In  paying  the  debts  of  a  decedent,  mortgages  have  a  general 
lieu  on  the  estate  on  the  same  footing  with  judgments,  in  the  or- 
der of  priority  of  date.  Frances  Moore  vs.  Gei'main  T.  Dortic  and  J. 
Clayton,  ExWs  of  Eugene  D.  Gooh,  deceased.     Georgia  Decisions, part  II.     84 

Vl.  An  heir  or  legatee  is  not  entitled  to  take  possession  of  any  part  of 
the  estate  of  his  ancestor  or  testator,  until  it  be  delivered  to  him  by 
the  act  of  the  legal  representative,  or  the  law.  Albriston  vs.  Bird. 
R.  M.  Charl 93 

IS.  Funeral  expenses,  regulated  by  the  circumstances  of  the  deceased, 
and  the  usage  of  the  country,  constitute  a  lien  or  debt  on  the  estate  of 
the  deceased,  superior  to  all  other  claims.  Palmes  et.  al.  vs.  Ste- 
phens,   a.  M.    Charl -  • .     56 

19.  Money  may  be  taken  in  execution,  if  in  possession  of  defendant. 
Rogers  vs.  Bullin's  AdrrCx.    R.  M.  Charl 196 

20.  Where  money  is  made  by  a  Sheriff  at  the  suit  of  A,  who  has  a  le- 
gal or  equitable  claim  to  it,  the  Court,  on  the  return  of  the  writ,  will, 
on  motion,  direct  the  Sheriff  to  pay  the  money  over  to  an  execution 
against  A.    Ibid. 

21.  And  when  such  money  was  made  at  the  suit  of  A,  as  administra- 
tor of  B,  the  Oom-t  will  direct  it  to  be  paid  over  to  an  execution  against 
A,  as  administrator  of  B,  where  it  appears  to  be  the  eldest  judgment 
against  the  estate  of  B,  and  no  interfering  or  conflicting  claims  by 
the  administrator  or  other  parties  are  shown  to  exist.    Ibid. 

22.  "Where  a  party  comes  into  a  Court  of  Equity  to  ask  its  assistance  to 
interfere  with  the  legal  administration  of  the  assets  in  the  hands  of 
the  executor  or  administrator,  he  should  at  least  state  a  clear  prima 
facie  case  on  his  part,  to  justify  such  interference.  Mills  et.  al.  vs. 
Lumphin,   Adm'r.     1    Kelly 513 — 514 
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23.  Where  the  demands  are  mutual,  a  set  off  will  be  allowed  in  favor 
of  a  defendant,  in  an  action  brought  by  an  executor  or  administrator, 
on  a  demand  due  his  testator  or  intestate  in  his  lifetime.  Ray, 
Adnix,  vs.  Dennis.    5  Qa *"" 

24.  According  to  the  provisions  of  the  Act  of  1838,  the  widows  and  or- 
phans of  testators  and  intestates  are  entitled  to  a  reasonable  support 
and  maintenance  out  of  their  estates,  for  the  space  of  twelve  months  im- 
mediately after  the  death  of  such  testator  or  intestate,  whether  their 
estates  be  solvent  or  insolvent.     Sopkins  vs.  Lang,  ExW.    9  Ga 261 

See  also  Silcox  et.  al.  vs.  Nelson.     Oeorgia  Decisions,  part  II. 24 

25.  The  widow  of  an  intestate  is  not  entitled  to  have  advancements 
made  by  the  intestate  to  his  children  brought  into  the  hotchpot  for 
her  benefit.    Beavers,  Ex'r,   vs.    Winn,  Adm'r.    9  Oa 189 

26.  The  widow  dying  in  less  than  one  year  after  administration  upon 
the  estate  of  her  husband,  withont  having  elected  to  take  a  child's 
part  of  the  real  estate,  her  executor  cannot  recover  it  after  her  death. 
Ibid. 

27.  A  minor,  whose  parents  are  iu  life,  and  who  has  a  separate  estate,  held 
to  be  an  orphan  iu  the  meaning  of  the  Act  of  1799,  "  entitled  an  Act 
for  the  better  protection  and  security  of  orphans  and  their  estates," 
and  entitled  to  the  preference  therein  given  to  orphans.  Raglandvs. 
The  Justices,  &e.     10   Qa 65 

28.  Property  mortgaged  and  not  sold  under  the  mortgage  at  the  time  of 
the  death  of  the  mortgagor,  held  to  be  assets  in  the  hands  of  his 
executor  or  administrator,  out  of  which  orphans  are  entitled  to  be 
paid,  to  the  exclusion  of  the  mortgage  creditor.    D)id. 

29.  The  preference  given  to  orphans  and  the  estates  of  deceased  per- 
sons, under  the  Act  of  1799,  overrides  all  liens  upon  the  property  of 
a  deceased  guardian,  executor  or  administrator.     Ihid. 

See  also  1  Kelly 268 

See  Dower,  22;    Execution,  14. 


TI.    BONDS,  SUITS  THEREON,  LIABILITY  OF  SURETIES. 

.  Distributees  of  an  intestate's  estate,  after  having  obtained  a.  decree 
against  the  administrator,  who  is  insolvent,  may,  in  Equity,  pursue 
into  the  hands  of  the  security,  who  is  also  insolvent,  a  note  given  for 
property  sold  as  a  part  of  the  instestate's  effects,  transferred  to  him 
to  protect  him  on   his   suretyship,  though  it  has  been  reduced  to 
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judgment,  and  have  it  applied  in  part  or  whole  satisfaction  of  the  de- 
cree.    Carries  et  al.  vs.  Jones  et  al.     Ga.  Decisions,  part  1 170 

2,  The  security  in  such  case  is  a  trustee  for  creditors  and  distributees, 
and  by  having  the  judgment  so  applied,  it  is  paying  so  much  of  his 
liability  on  the  bond,  and  therefore  only  giving  effect  to  the  contracts 
between  him  and  his  principal.    Ibid. 

3.  It  is  no  objection  that  the  action  at  law  on  the  note  was  not  defined. 
This  does  not  change  the  nature  of  the  trust.    Ibid. 

i.  As  it  does  not  appear  from  the  proceedings  that  there  are  creditors 
who  have  a  higher  claim  than  distributees,  their  rights  cannot  be  dis- 
cussed.   Ibid. 

5.  Creditors  have  the  same  rights  as  distributees  on  the  bond,  and  they 
may  pursue  theii-  remedy.    Ibid. 

6.  No  recovery  can  be  had  upon  an  administration  bond  against  the  se- 
curities, at  the  suit  of  a  creditor,  until  a  devastavit  against  the  adminis- 
trator is  Jirst  established  according  to  law.  Cameron  et  al.  vs.  The  Jus- 
tices, &c.     1  Kelly 37 

7.  The  Act  of  1820,  authorizing  securities  to  be  joined  with  the  princi- 
pal in  suits  upon  executors',  administrators',  and  guardians'  bonds 
considered.     Ray,  Adnir,  &c.  vs.  The  Justices,  &c.     6   Ga 303 

8.  "Where  the  provisions  of  the  Act  of  1812,  authorizing  an  executor,  ad- 
ministrator or  guardian,  whose  residence  shall  be  changed  from  one 
County  to  another,  to  make  his  returns  in  the  County  in  which  he 
lives,  are  fully  complied  with,  the  sureties  on  the  first  bond  are  dis- 
charged from  all  farther  liability  on  account  of  their  principal.  TJie 
Justices,  (bo.  vs.  Selman  and  others.     &Ga 432 

9.  Where  the  Court  of  Ordinary  have  granted  letters  testamentaiy,  of 
administration  or  guardianship,  to  a  person  entitled  and  capable  of 
discharging  the  duties  of  the  trust,  no  new  appointment  can  be  made, 
unless  the  former  is  vacated  by  death,  removal  or  some  other  way; 
and  the  new  appointment  being  void,  the  bond  also  is  void,  given  for 
the  faithful  performance  of  the  trust  delegated  to  the  new  appointee. 
Ibid 

10.  Sureties  to  executors',  administrators'  and  guardians'  bonds,  are  not 
liable  to  suit  thereon  at  law,  under  the  Act  of  13th  December,  1820, 
until  the  plaintiff  has  first  established  his  demand  against  their  prin- 
cipal, in  his  representative  character,  by  suit  and  judgment,  or  decree 
of  a  Com-t  of  competent  jurisdiction.     The  Justices,  (Sec.  vs.  Sloan.    7 

Ga 31 


22  ADM'RS  ^ND  EX'RS— VI.  Bonds,  &c. 

11.  The  Justices  of  the  Inferior  Coui-t  are  not  the  legal  obliges  to  an 
administrator's  hond,  payable  to  the  Justices,  c&e.  sitting  as  a  Court  of 
Ordinary.     The  Justices,  &c.  vs.  Wooten  et  al.     1  6a 465 

1 2.  Where  an  administrator,  upon  the  discharge  of  his  first  sui-eties,  gave 
a  new  bond,  and  subsequently  becomes  insolvent :  Held,  that  Equity 
will  entertain  jurisdiction  of  a  bill  against  the  administrator  and  both 
sets  of  sureties,  praying  a  discovery  of  the  amount  of  the  devastavit 
and  the  time  when  it  occurred,  in  order  to  charge  each  set  of  sureties 
according  to  their  respective  liabilities  on  their  bonds.  Alexander, 
Adm'r.  vs.  Mercer  et  al.     1  Ga 549 

13.  It  is  not  necessary  to  sustain  such  a  bill,  to  obtain,  first,  a  judgment 
against  the  administrator,  it  being  competent  for  a  Court  of  Chancery 
so  to  mould  its  decree  as  to  mete  out  ample  justice  and  full  protection  to 
all  parties,  by  rendering  the  assets  of  the  estate  fii'st  liable,  the  indi- 
vidual property  of  the  administrator  next,  and  the  property  of  the 
sureties  only  ultimately/  liable.    Ibid. 

14.  A  bill  against  the  principal  and  sm'eties  will  be  more  especially  sus- 
tained, where  it  is  alleged  that  a  portion  of  the  assets  of  the  estate 
have  been  delivered  up  to  the  second  set  of  sureties,  to  indemnify  them 
from  liability ;  the  nature  and  value  of  which  are  unknown  to  tbe 
complainant,  who  sues  as  administrator,  de  bonis  non,  of  the  deceased. 
Ibid. 

15.  The  liability  of  the  security  of  an  administrator  is  an  ultimate  lia- 
bility, not  primary.     Cameron  et  al.  vs.  the  Justices.     1  Kelly ; 37 

16.  In  a  suit  upon  a  guardian's,  or  adminstrator's'  bond,  the  party  is  not 
entitled  to  the  custody  of  tlie  original,  but  to  a  certified  copy  only. 
Bryant,  Chtardian,  and  Bell,  Ea^r  of  Pye  vs.  Owens  &    Wife.     1  Kelly  368 


VII.    RETURNS,  ACCOUNTS  AND  COMMISSIONS. 

1.  An  administrator's  accounts  which  have  been  allowed  by  the  Com-tof 
Ordinary,  are  prima  facie  evidence  for  the  administrators,  when  called 
upon  to  account  for  his  administration,  but  never  evidence  of  title  for 

an  administrator  against  third  persons.     Cummimg  vs.  Tryer.     Dudley.  133 

2.  "Where  a  balance  is  found  to  be  due  legatees  in  the  hands  of  execu- 
tors, who  have  been  guilty  of  gross  neglect  in  not  making  annual  re- 
turns to  the  Court  of  Ordinary,  of  the  condition  of  the  estate  in 
their  hands :  Held,  liable  for  interest,  compounded  at  the  end  of  every 
six  years :  Held,  also  that  no  commissions  should  be  allowed  in  Equity 
for  managing  the  estate.  Kenan  and  Carter,  MxWs,  vs.  Hall  et  al.  8  „ 
<^« ill 
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3.  The  returns  of  an  admiaistratoi-,  executor,  or  guardian,  are  onlj  prima 
facie  evidence  in  their  favor,  and  may  be  impeached,  the   burden  of 

proof  being  on  the  party  impeaching  them.    Brown  vs.  Wright,  5  Oa.     29 

4.  An  administrator  who  has  been  guilty  of  gross  neglect  in  not  making 
returns  of  the  condition  of  the  estate  in  his  hands  :  Held,  that  interest 
should  be  compounded  against  him  every  six  years  on  balances  in  his 
hands.    Fall,  Adm'r,  vs.  Simmons  et  al.    6  ffa 265 

5.  An  executor,  administrator  or  guardian  who  fails  to  make  returns 
annually,  according  to  law,  forfeits  all  commissions  for  his  trouble 
in  managing  the  estate.    Jbid. 

6.  A  bill  filed  by  distributees  to  recover  against  the  representatives  of  a 
deceased  administrator,  upon  the  accounts  returned  and  passed  by  the 
Court  of  Ordinary,  nineteen  years  after  the  accounts  were  rendered, 
without  any  allegation  of  fraud,  or  setting  forth  any  excuse  or  reason 
for  the  delay  :  Held,  to  be  barred  by  lapse  of  time.  Akins  et  al.  vs. 
Hilbetal.     1  Ga 573 

1.  The  Court  of  Ordinary  will  exercise  a  sound  discretion  as  to  th«  kind 
of  inventory  of  an  executor  of  a  deceased  co-partner  of  the  partner- 
ship effects  of  his  testator  they  will  accept.  TJie  Justices  vs.  McLaren. 
1  Kelly 291 

8.  When  returns  are  made  to  the  Clerk  of  the  Court  of  Ordinary,  under  the 
Act  of  1820,  it  is  the  duty  of  the  Court  to  pass  them  to  record,  or  re- 
ject them  at  the  next  term  of  the  Court  after  they  are  rendered  to  the 
Clerk,  and  if  judgment  is  had  after  that  time,  passing  them  to  record, 
such  judgment  is  irregular,  and  may  be  set  aside  by  a  proceeding 
properly  instituted  for  that  purpose  ;  but  such  judgment  cannot  be 
attacked  collaterally,  and  will  be  sufficient,  while  unrevoked,  to  ad- 
mit the  returns  in  evidence,  in  a  suit  by  a  ward  against  his  guardian. 
Raglandvs.  The  Justices,  <&c.     10  &a 65 


VIII.    SUITS  BT  AND  AGAINST. 

1.  Where  administration  granted  to  A  is  revoked  on  the  ground  that  he 
had  failed  to  give  bond  as  required  ;  and  subsequently,  administration 
is  granted  to  A  and  B,  the  one  year  allowed  by  the  Statutes,  in  which 
suits  shall  not  be  brought,  should  be  estimated  from  the  date  of  the  let- 
ters last  granted.     Callahan  vs.  Tlie  Adm'rsef  Bmith.    T.U.P.Charl.   148 

2.  An  executor  or  administrator  may  maintain  trover  for  a  conversion,  in 
the  lifetime  of  the  testator  or  intestate.  Adm'rs  of  Parrott  vs.  Du- 
bignon.      T.  U.  P.  Oharl 261 
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•3.  "Whei-e  a  bond  is  given  to  A  as  the  executor  of  B,  and  A  dies,  the  rep- 
resentative of  A,  and  not  of  B,  is  entitled  to  bring  suit  upon  the  bond. 
HorsUns  vs.   Williamson.     T.  U.  P.  Charl 145 

•4.  In  aa  action  against  an  administrator  for  money  had  and  received  by 
his  iatestate  (which  money  was  won  at  cards)  it  was  held  necessary 
to  prove  that  the  intestate  actually  received  the  money  in  question ; 
iand.proof  that  he  was  in  partnership  with  others  who  gambled,  won 
■and  received  it,  was   held   insuflScient.   Bank  of    Georgia  vs.   Clark. 


£5.  The  oflScera  of  Court  cannot  issue  execution  for  their  costs,  against  an 
executor  or  administrator,  who  has  obtained  judgment  against  a,  de- 
fendant that  proves  to  be  insolvent.     Ibid. 

■6.  The  practice  of  entering  up  judgment  de  bonis  testatoris,  et  si  non 
de  bonis  propriis,  is  contrary  to  law ;  and  if  such  judgment  can- 
not be  entered  up  against  an  executor  or  administrator,  for  a  debt 
due  by  the  estate  they  represent,  still  less  can  they  be  made  liable  for 
the  costs  of  a  suit  brought  by  them  in  their  representative  capacity, 
where  they  had  obtained  a  verdict.    Ibid. 

1.  An  administrator  cannot  compute  the  year  of  his  exemption  from  suit, 
in  support  of  the  Statute  of  Limitations.     Jordan  vs.  Adm'r  of  Jordan. 


83 


182 

8.  An  administrator  cannot  be  called  to  account,  for  the  illegal  waste  of 
his  intestate,  committed  on  an  estate,  whereof  he  .  was  executor,  by 
biU  brought  by  a  legatee  or  a  creditor  of  such  wasted  estate.  The 
legal  representative  of  such  estate,  must  bring  the  suit.  Wellman  vs. 
Armour.    R.  M.  Oharl. , g 

9.  Where  a  biU  seeks  discovery  and  relief,  only  against  the  acts  of  one 
of  the  executors  of  an  estate,  it  is  not  necessary  to  make  the  oth- 
er executor  a  party  in  the  first  instance.  Morel  vs.  Houston.  M.  M. 
^^""■^ .291 

10.  But  it  seems,  that  the  co-executor  may  be  made  a  party,  during  the 
progress  of  the  suit,  if  it  shall  prove  to  be  expedient  or  necessary 
Ibid,  ■'■ 

11.  Where  the  bill  alleged,  that  complainant  had  performed  medical 
services  for  negroes  belonging  to  an  estate,  on  the  faith  of  such  es- 
tate, and  at  the  instance  of  the  executor  thereof,  who  had  since  died 
insolvent:  ITeZii,  that  in  Equity,  such  creditor  had  a  right  to  resort  to 
the  estate,  in  the  hands  of  the  administrator  de  bonis  non,  for  pay- 
ment.    Habersham  vs.Huguenin  et  al.    R.  M.  Charl ' ^tjQ 
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12.  The  Act  of  December  16,  1811,  in  reference  to  injunctions,  applies 
to  all  persons,  in  whatever  capacity  they  apply  for  the  writ.  An  ex- 
ecutor or  administrator  cannot  obtain  the  injunction  without  giving 
bond  and  paying  costs,  as  required  by  such  Statute.  Habersham  vs. 
Carter  et.  al.    R.  M.  Charl 626 

13.  "When,  during  the  existence  of  a  partnership,  one  of  the  partners 
dies,  the  Statute  of  Limitations  does  not  commence  running  in  favor 
of  the  sm-viving  partner,  until  there  is  an  administration  on  the  es- 
tate of  the  deceased  partner.     Gardner,  Adim'r,  cfcc.  vs.  Cmnming  et. 

al.  Ex'rs.     Georgia  Decisions,  part  I. 1 

14.  On  a  cause  of  action  accruing  after  decedent's  death,  his  executor 
or  administrator  may  sue,  either  in  his  own  individual  or  representa- 
tive capacity,  at  his  option.     Willy  vs.  King.     Ga.  Decisions,  part  II.      7 

15.  An  administrator  ad  colligendum  can  bring  no  action.  Reed,  Guar- 
dian, &c.  vs.   Wood  et.  al.     Ga.  Decisions,  part  II. 114 

16.  The  next  of  kin  of  a  decedent,  cannot  sue  for  his  property,  without 
administration.    Ibid. 

17.  Equity  will  not  relieve  an  administrator  after  two  judgments,  de  bo- 
nis testatoris  and  de  bonis  propriis,  have  been  successively  recovered 
against  him  at  Law.    SostwicJc  vs.  Perkins  et.  al.     1  Kelly 137 — 140 

18.  The  administrator  of  an  appellant,  where  the  security  on  appeal, 
good  at  first,  becomes  insolvent,  pending  the  appeal,  is  not  bound  to 
give  additional  secm'ity.     Latimer,    Whiting  Sf  Co.  vs.  Adin'rs    Ware. 

2  Kelly. , 2'72 

19.  In  an  action  of  trover  by  an  executor  or  administi'ator,  who  declares 
on  his  constructive  possession,  and  alleges  the  conversion  after  the 
death  of  the  testator  or  intestate,  it  is  necessary  for  him  to  introduce 
in  evidence  his  letters  testamentary  or  of  administration,  on  the  trial, 
as  a  part  of  his  title,  to  enable  him  to  recover.  Robiiison  vs.  McDon- 
ald.    2   Kelly 119 

20.  It  is  a  good  plea  for  a  defendant  who  is  sued  as  executor,  that  since 
the  last  continuance  of  the  cause,  his  letters  testamentary  have  been 
revoked,  and  administration  committed  by  the  Ordinary  to  another,  to 
whom  he  has  delivered  over  all  the  goods  in  his  hands.  Brocuh  & 
Broach  vs.  Walker.     2  Kelly 436 

21.  The  heirs   at  law  may  maintain  ejectment  to  recover  the  possession 

of  land,  against  a  mere  wrong  doer.     Oancthers  vs.  Bailey.     8  Kelly..  108 
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22.  So  the  administrator  for  the  payment  of  debts  or  the  making  of  dis- 
tribution.   lUd 110 

23.  "When  a  bill  is  filed  against  an  executor,  charging  him  with  having 
wasted  the  trust  funds  in  his  hands,  a  decree  may  be  rendered  against 
him  individually.    Satmders  vs.  Smith,  Adm'r.     3  Kelly-: 126^ 

24.  A  obtains  a  judgment  quando  acciderint  against  B,  the  administrator 
of  C.  D  obtains  an  absolute  judgment  against  B,  the  administrator, 
for  the  sui-plus  estate  in  his  hands,  comi4g  to  D,  as  the  only  heir  and 
distributee  of  C.  E,  the  security  of  B,  upon  his  administration  bond, 
pays  off  the  judgment  of  D :  Seld,  that  A  has  no  right  to  subject  this 
money  in  the  hands  of  D,  to  the  satisfaction  of  his  judgment  quando. 
Gairnes  vs.  Iverson     3  Kelly 136 

26.  The  Acts  of  1842,  relative  to  pleas  of  usury,  applies  to  administra- 
tors and  executors,  as  well  as  the  original  parties.  Persons  vs.  Sight. 
4:Ga 4'74 

26.  If  a  note  given  for  property  sold  by  the  administrator,  is  sued  on  by 
the  administrator  as  such,  it  is  mere  descriptio  personce.  Oglesby  vs. 
Qilmore.    6  G-a 66 

2*7.  A  judgment  recovered  in  his  name  is  a  debt  due  to  him,  upon  which 
suit  may  be  brought  in  his  own  name.    Ibid. 

28.  Where  the  demands  are  mutual,  a  set-off  will  be  allowed  in  favor  of 
a  defendant,  in  an  action  brought  by  an  executor  or  administrator,  on. 
a  demand  due  his  testator  or  intestate  in  his  life-time.    Ray,  Adnir, 

vs.  Dennis.    6  Qa 367 

29.  When  a  defendant  pleads  a  set-off  of  a  larger  amount  than  the  in- 
testate's demand,  the  plaintiff  may  reply  by  showing  that  the  estate 
is  insolvent,  and  that  there  are  outstanding  debts  of  higher  dignity  than 
the  defendant's  set-off,  sufScient  to  exhaust  the  assets,  for  the  purpose 
of  protecting  the  administrator  from  an  absolute  judgment.    Ibid. 

30.  The  Statute  of  Limitations  does  not  run  against  the  plaintiff,  in 
this  State,  during  the  twelve  months  he  is  inhibited  firom  sueing  the 
defendant's  executor  or  administrator.     Tm-ner  vs.  Oawart.    h  Qa.---     66 

31.  The  division  of  a  testator's  estate  by  the  legatees  under  the  will,  by 
consent,  is  no  defence  to  an  action  at  law,  brought  by  the  legally  ap- 
pointed administrator,  with  the  will  annexed,  for  the  purpose  of  re- 
covering the  testator's  property,  to  make  due  and  legal  administra- 
tion thereof.     6  Qa 443 

82.  Where  a  testator,  by  his  will,  directs  a  sale  of  his  real  and  personal 
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estate,  for  the  payment  of  his  debts,  and  after  payment  thereof,  tlie 
residue  of  his  estate  to  he  equally  divided  between  his  wife  and  chil- 
dren— the  children  to  receive  their  shares  as  they  successively  attain- 
ed the  age  of  twenty-one  years :  Held,  that  the  legacies  of  the  chil- 
dren vested  in  possession  on  their  arriving  at  the  age  of  twenty-one 
years  respectively,  and  that  the  executor  was  liable  to  account  there- 
for, notwithstanding  there  was  no  allegation  in  the  bill,  that  the  debts 
had  been  paid,  as  it  was  charged  a  sufficient  time  had  elapsed  for  that 
purpose,  and  that  the  sales  of  the  testator's  property  had  not  been  ac- 
counted for  by  the  execution.     Womack  vs.  Greenwood,  Ex' r.    6  Ga..  299 

S3.  An  administrator  may  be  made  a  party  to  an  injunction  bill,  for  the 
purpose  of  enjoining  him  from  interfering  with  a  legacy  in  the  hands 
of  an  executor,  to  which  his  intestate  had  no  title,  before  the  expira- 
tion of  twelve  months  from  the  date  of  his  qualification ;  there  being 
no  claim  made  against  him  in  the4)ill  for  any  matter  or  cause  of  ac- 
tion against  his  intestate  in  his  life-time.    Ibid. 

34  Where  letters  testamentary  were  revoked  under  the  Act  of  1834,  on 
account  of  the  birth  of  a  posthumous  child,  and  an  intestacy  declared, 
neither  by  the  Common  or  Statute  Law  of  England,  nor  the  Acts  of  our 
own  Legislature,  can  the  newly  appointed  administrator  be  made  a 
party  defendant  to  a  suit  pending  against  the  removed  executor. 
Martin,  Admix,  m.  Broach,  Ea^r.     6  Ga 21 

35.  In  a  suit  against  an  executor  or  administrator,  in  his  representative 
character,  the  judgment  must  be  (fe  bonis  testaroris,  except  when  he 
pleads  ne  unques  executor,  or  a  release  to  himself,  and  the  pleas  are  found 
against  him.     The  Justices,  <hc.  vs.  Sloan.    1   Ga 31 

I 

36.  Where  P,  without  authority  of  law,  sold  the  land  of  N"  to  P  &  H,  af- 
ter the  death  of  N,  and  before  administration  on  his  estate,  and  re- 
ceived a  part  of  the  purchase  money  therefor ;  Held,  that  no  right  of 
action  accrued  to  the  subsequently  appointed  representative  of  W, 
against  P,  for  money  had  and  received  to  his  use,  or  the  use  of  the  es- 
tate,    Grews,  Ex'r,  vs.  Heard,  Adm'r,   &c.    '1  Ga 60 

37.  A  judgment  quando  binds  all  the  property  of  the  defendant's  testa- 
tor or  intestate,  except  such  as  was  in  the  hands  of  the  representative 
at  the  time  of  the  judgment,  or  had  been  previously  administered  by 
him.    Allen  vs.  Matthews.    1  Ga 149 

38.  In  a  bill  against  the  representatives  of  a  deceased  admimistrator,  to 
open  the  accounts  of  the  administrator,  setting  forth  those  accounts, 
and  making  no  charge  of  fraud,  en-or  or  mistake :  Held,  that  such  a  bill 
is  not  demurrable,  upon  the  ground  that  the  complainants'  case  shows 
that  they  have  no  right  to  recover.     It  is  competent  for  them  to  re- 
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cover  the  interest,  if  any  due,  upon  the  accounts,  and  commissions  il- 
legally retained.     AMns  et  al.  vs.  Hill  et  al.     1  Ga 673 

39.  A  bill  filed  by  distributees  to  recover  against  the  representatives  of 
a  deceased  administrator,  upon  the  accounts  returned  and  passed  by 
the  Court  of  Ordinary,  nineteen  years  after  the  accounts  were  render- 
ed, without  any  allegation  of  fraud,  or  setting  forth  any  excuse  or  rea- 
son for  the  delay :  Held,  to  be  barred  by  lapse  of  time.    Ihid. 

40.  Where  it  appeared  that  the  father  of  the  defendant,  by  his  last  'wiU 
and  testament,  bequeathed  to  him  "  the  money  advanced  for  him," 
and  that  the  notes  sued  on  were  given  by  the  defendant  to  the  testator 
for  money  so  advanced:  Held,  that  at  law,  the  executors  of  testator 
had  the  right  to  recover  the  amount  of  the  notes  from  the  defendant,  by 
suit,  notwithstanding  the  estate  of  the  testator  was  solvent,  and  able 
to  pay  all  the  debts  and  specific  legacies  bequeathed  by  the  will ;  and 
when  sorecoverd,  to  dispose  of  the  same  in  the  due  course  of  adminis- 
tration under  the  will.     Brewer  vs.  Brewer' s  ExWs.    1  &a 584 

41.  A  Court  of  Equity  will  enjoin  an  administrator  from  recovering  a 
tract  of  land,  where  the  intestate  has  been  dead  26  years,  and  the 
heirs  were  of  age  at  the  time  of  the  death,  and  for  more  than  seven 
years  next  preceding  the  commencement  of  the  action,  and  where 
there  are  no  debts  against  the  estate,  and  the  defendant  has   been  in 

adverse  possession  for  more  than  twenty  years  before  administration 
granted.     Jonekin  vs.  Holland,  Adm'r.     1   Ga 569 

42.  The  Justices  of  the  Inferior  Court  are  not  the  legal  obligees  to  an  ad- 
ministrator's bond,  payable  to  the  Justices,  &c.  sitting  as  a  Court  of 
Ordinary.     27t«  Justices,  <&c.  vs.  Wooten  et.  al.     1  Ga 465 

43.  Where  an  administrator,  upon  the  discharge  of  his  first  sureties,  gave 
a  new  bond,  and  subsequently  becomes  insolvent :  Held,  that  Equity 
will  entertain  jurisdiction  of  a  bill  against  the  administrator  and  both 
sets  of  sureties,  praying  a  discovery  of  the  amounts  of  the  devastavit, 
and  the  time  when  it  occurred,  in  order  to  charge  each  set  of  sureties 
according  to  their  respective  liabilities  on  their  bond.  Alexander, 
Adm'r,  vs.  Mercer  et.  al.     7    Ga 649 

44.  Where  the  pleadings  show  assets  in  the  hands  of  the  executor,  such 
assets  are  first  liable  for  the  payment  of  all  legacies.     Hemere  et.   al. 

vs.  Scranton  et  al.     8   Ga 43 

45.  A  sale  of  lands  under  a  judgment,  de  bonis  testatoris,  against  an  exec- 
utor, conveys  a  good  title  to  the  pm-chaser,  and  the  title  of  the  heirs 

is  divested.    Doe,  ex.  dem.   Worthy  vs.  Hames.    8  Ga 284 

46.  Creditors  and  heirs,  as.a  general  rule,  can   only  sue   third  persons 
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through  the  representatiYe  of  the  estate.  The  exceptioa  is,  where 
there  is  collusion,  insolvency,  unwillingness  to  collect  the  assets  whea 
called  on,  or  some  other  like  special  circumstance.  Worthy  et  al.  vs. 
Johnson  et  al.     8  Ga 236* 

4*7.  The  answer  of  an  executor,  that  he  was  not  privy  to  the  fraud  eharg- 
ed  against  his  testator,  and  that  he  did  not  believe  the  facts  alleged 
in  the  bill  against  him  from  his  confidence  in  his  integrity,  is  not  suffi- 
cient to  dissolve  the  injunction  to  restrain  proceedings  at  law  in  favor 
of  the  estate.     Coffee  et  al.  vs.  Newsom,  Ex'r.     &Cfa ^  444 

48.  The  executor  or  administrator,  and  not  the  heir,  is  the  proper  party 
to  be  made  defendant  in  foreclosure,  in  the  event  of  the  mortgagor's 
death  before  foreclosure.  Adm'rs  of  Magruier  vs.  Adm'rs  af  Offult. 
Dudley , 227" 

48.  And  the  principle  is  the  same  under  our  law,  whether  the  subject  of 
the  mortgage  be  real  estate  or  personal  property ;  the  heirs  cannot  be 
joined  as  defendants  in  the  foreclosure.    Ibid. 

49.  Against  the  right  of  action  to  recover  the  property  of  an  intestate, 
the  Statute  of  Limitations  will  not  commence  to  run  until  administra- 
tion of  his  estate  has  been  granted.  Doe  ex  dem.  Conyers,  Adm'r,  vs. 
Kennon  et.  al.     1  Kelly 379' 

See  also,  Doe  ex  dem.  Gofer  vs.  Flanagan.    Ibid. 539 — 42 

50.  Executors  and  administrators  of  deceased  Sheriffs  may  be  made  par- 
ties in  suits  instituted  against  then*  testators  or  intestates  for  escapes 
out  of  final  process,  under  the  Statutes  of  Georgia.  Neal  vs.  Hay- 
good,  Adm'r.     1  Kelly 515 — 5 

61.  An  action  will  lie  against  an  administrator  with  the  will  annexed, 
in  Georgia,  on  a  judgment  obtained  in  Vu-ginia,  against  an  executor. 
Satine  vs.  Clements,  Adm'r.    3  Kelly 428 

52.  An  executor  may  bring  ejectment  to  recover  lands,  but  his  right  to 
recover  depends  upon  the  will,  and  that  must  be  produced,  as  a  part  of 

his  title.     Sorrel,  Ex'r,  vs.  Sam  and  another.     9  Ga 55 

53.  For  the  purpose  of  marshaling  the  assets  of  an  insolvent  estate,  the 
executor  or  administrator  may  file  his  bill  and  obtain  a  decree,  not  on- 
ly for  the  purpose  of  reducing  the  property  into  money,  but  also  of 
ascertaining  the  order  in  which  the  debts  are  to  be  paid.     The  Macon 

<t   Western  S..  E.  Co.  vs.  Farmer.    9  Ga 377 

64.  "When  the  administrators  of  deceased  co-obligors  are  sought  to  be 
made  parties  defendant  to  an  application  to  establish  a  lost  bond,  their 
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names  slisiald  be  stated  in  the  petition  and  rule  nisi  with  as  much  dis- 
tinctness as  ia  other  suits.     Oobbet  al.  vs.  Cobb.     10  Ga 466 


IX.    LETTERS  DISMISSORY. 

1.  Letters  lol  dismission  fairly  and  legally  obtained  from  the  Court  of 
Ordinary,  as  effectually  protect  executoi's  and  administrators  from  all 
further  labilitiy  as  such,  as  a  decree  of  the   Court  of  Chancery  could 

do.    Smith  and  Wife  vs.  Oliver,  Adm'r.     Dudley 190 

2.  Letters<of  dismission  are  a  complete  bar,  both  at  Law  and  in  Equity, 
unless  impeached  for  fraud.     Carter  vs.  Anderson    4  Ga 616 

3.  The  mode  of  procuring  letters  dismissory  specified.     Loyless  &   Wife 

vs.  Mkodes  and  another,  JfSx'rs.     9  Ga 547 

4.  An  executor  postponing  a  settlement  with  one  of  the  legatees  under 
false  pretences,  and  finally  delivering  over  the  entire  estate  to  the  oth- 
er legatees,  will  not  be  protected  by  his  letters  of  dismission.  It  is  a 
fraud  in  fact,  which  will  vitiate  his  discharge.    Ibid. 

Admissions.    See  JEvidence,yiII. 

Advancement.     See  Administrators,  &c.  V. 

Adveese  Possession.    See  Limitation  of  Actions. 

Affidavit.    See  Appeal;  Attachment;  Bail;  Execution,  V. 

Agent.     See  Principal  and  Agent. 

Aoeeement.     See  Contract. 

Alien.     See  Dower. 

Alimomt.     See  Husband  and  Wife,  IV. 


ALLEVIATING  LAWS. 

1.  5cZ(i,  to  be  constitutional.     Orimball  vs.  Ross.    T.XI.P.Gharl 176 

2.  Equity  causes :    Held,  to  be  included  in  the  term  eiml  cases  in  the  al- 
leviating laws.    Ibid. 
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AMENDMENT. 


I.    IN  SUPREME    COUKT. 
II.    IN  SUPEEIOE  AND    INFEEIOR   COURTS™ 

(a)  AT  COMMON  LAW. 
(5)  IN  EQUITY. 

III.    OF  OFFICIAL  RETURNS. 

I.    IN  SUPREME  COURT- 

1.  the  writ  of  error  may  te  amended  so  as  to  JDclud'e'  tlie  seeurity  on 
tlie  appeal,  but  only  upon  the  production  to  the  Court  of  the  written 
consent  of  such  secui'ity,  together  with  a  waiver  of  the  notice  to 
which  he  is  entitled.    Long  et  al.  vs.  StricUand.    1  Kelly  ..■  ■■ 349 

2.  The  writ  of  error  may  be  amended  by  adding  a  necessary  party  at 
any  time  during  the  term  of  the  Coui-t  to  which  the  writ  is  returnable,, 
by  procuring  the  assent  of  such  party,  and  his  waiver  of  the  ten  days'' 
notice  of  the  signing  of  the  bill  of  exceptions,  required  by  the  4th 
section  of  the  Act  organizing  the  Supreme  Court.     Carey  vs.  Rice. 

i  Kelly 415 

8.  Where  the  citation  mis-recites  the  County  in  which  the  writ  of  error 
is  sued  out,  it  will  be  amended  on  motion.    Armis  vs.  Barker.    4  Ga.  1"70 

4.  A  writ  of  error,  sued  out  in  the  name  of  Catharine  E.  Eeall,  and  others, 
is  defective,  in  not  stating  the  names  of  the  others.  But  where  the 
names  of  the  others  are  apparent  on  the  face  of  the  record,  the  writ 
may  be  amended  by  the  record;  provided  it  does  not  prejudice  the 
rights  of  any  of  the  parties  thereto.    Beall  vs.  Ex' rs  of  Fox.    4  Qa..  404 

5.  The  writ  of  ei-ror  and  citation,  if  without  date,  may  be  amended,  if 
there  is  any  thingin  the  record  to  amend  by.  Am&erson,  vs.  The  Barien 
Bank.    5  Ga 582 

6.  The  Court  will  not  amend  a  writ  of  error,  by  striking  out  one  party 
and  inserting  another.    Arnold  vs.  Wells  and  Wife,     6   Ga 380 

7.  If  the  bill  of  exceptions  bears  date  previous  to  the  trial  of  the  cause,, 
and  there  is  nothing  in  the  record  by  which  it  may  be  amended,  the 
writ  of  error  must  be  dismissed.    Perry  &  Peck  vs.  Higgs.    5  Oa 43 

8.  The  Statute  of  Jeofails  applies  to  and  includes  the  Supreme  Court. 
Killen  vs.  Sistrunk.    8  Ga, 281 
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9.  The  writ  of  error  being  our  own  process,  is  always  amendable  by  the 
bill  of  exceptions  or  previous  proceedings  had  in  the  cause.     Ibid. 

10.  It  is  a  power  incidental  to  every  Court  to  correct  its  own  proceed- 
ings before  final  judgment.    Ibid. 

11.  The  Supreme  Court  has  no  power  to  alter  or  amend  the  bill  of  ex- 
ceptions.    Harrington,  Adm'r,  vs.  Roberts  and  Wife.     1  Qa 510 

12.  The  parties  failing  to  indorse  the  entry  of  service  as  required  by  the 
rule,  before  the  writ  of  error  is  transmitted  to  this  Court  by  the  Clerk 
below,  will  not  be  permitted  to  come  into  the  Supreme  Com-t,  and,  on 
motion,  have  the  omission  supplied.     Turner  vs.  Collins.     8  Oa 252 

13.  The  amended  Constitution  and  Act  of  1845,  organizing  the  Supreme 
Court,  exact  the  utmost  vigilance  of  parties,  and  allow  no  discretion  in 
relieving  them  from  the  failure  to  exercise  it.     Ibid. 

14.  Under  tiie  Act  of  February,  1850,  all  defects  in  the  bill  of  excep- 
tions, writ  of  error,  and  citation,  may  be  amended  instanter,  and 
without  costs,  in  conformity  with  the  record  of  the  cause  below.  Siggs 

vs.  Huson.     8  Ga Z\1 

16.  Even  by  adding  new  parties.  Carey,  Assignee,  vs.  Giles,  Receiver. 
19  Ga 1 


II.    IN  SUPERIOR  AND  INFERIOR  COURTS. 

(a)    AT    COMMON   LAW. 

1.  Neither  the  Judiciary  Act  of  1'799,  or  any  Act  amendatory  thereof, 
nor  the  Common  Law,  nor  the  English  Statute  of  Jeofails  will  author- 
ize the  Courts  to  permit  a  change  of  parties,  and  the  introduction  of 
a  new  cause  of  action,  by  way  of  amendment  in  the  pleadings.  Cos- 
nard  vs.  Eve  et  al.     Dudley. 109 

2.  When  an  order  to  amend  a  writ  is  taken  at  one  term,  and  the  amend- 
ment is  not  made  at  the  next  term,  it  cannot  be  amended  afterwards 
without  a  new   order.     Birch  vs.  Roberts.     Dudley 172 

3.  A  Court  has  the  discretion  to  allow  a  writ  to  be  amended  by  the  in- 
sertion of  the  name  of  a  party,  as  defendant,  even  after  plea  of  abate- 
ment filed  for  the  want  of  proper  parties.     Comnbs  vs.  Isaac  Low  <& 

Co.    R.  M.  Oharl. 395 

4.  Where  an  attachment  was  directed  "  to  the  Sheriff  of  the  County  of 
Chatham  "instead  of  "to  all  and  singular,  theSheriiis  and  Constatbles 
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of  this  State  :  Held,  that  it  might  be  amended,  it  being  addressed  to 
one  of  the  individuals  entrusted  by  law  -with  its  execution,  and  there 
being  something  therefore  to  amend  by.  BmMs  vs.  T.  J.  Weathershee. 
It.  M.  Charl 581 

6:  Omissons  of  bUl  of  particulars,  amendable  after  verdict.  Dill  and 
others  vs.  Jones.    S  Kelly • 81 

6.  A  declaration,  with  the  common  counts  for  money  had  and  received, 
and  for  money  paid,  laid  out  and  expended,  without  specification  by 
bill  of  particulars,  or  otherwise,  on  what  account  specially  it  was  re- 
ceived or  paid  out,  is  defective  ;  but  it  is  such  a  defect  as  is  amend- 
able; and  being  cured  by  a  verdict,  is  not  good  in  arrest.    Ibid. 

1.  A  capias  ad  satisfaciendum  may  be  amended  so  as  to  conform  to  the 
judgment  or  decree  of  the  Coui't,  where  there  is  a  variance  in  the 
amount,  and  also  as  to  the  time  of  its  return  ;  as  when  by  mistake,  it 
is  made  retm-nable  on  the  third  Monday  in  December,  1838,  when  it 
should  have  been  made  returnable  on  the  second  Monday  in  Decem- 
ber, 1838.     Saunders  vs.  Smith,  Adm'r .    S  Kelly 121 

8.  In  an  action  of  debt  on  a  foreign  judgment,  with  a  single  count,  the 
writ  is  not  amendable  by  inserting  a  count  on  the  original  cause  of 
indebtedness,  on  which  the  judgment  is  founded.  Latine  vs.  Clements, 
Adm'r.    3  Kelly 421 

9.  Where  a  demurrer  to  the  whole  declaration  is  sustained,  an  amend- 
ment cannot  be  received,  there  being  nothing  to  amend  by.  Oiddens 
Pl'ffin  Error,  vs.  Mirk,  Deft    .i  Ga 364: 

10.  Where  a  good  and  legal  cause  of  action  is  set  forth  m  the  plaintiff's 
declaration,  under  the  Act  of  1818  and  the  rules  of  Court,  he  is  enti- 
tled, on  the  appeal,  to  amend  so  as  to  avoid  a  nonsuit  from  a  vari- 
ance between  his  proof  and  averments,  especially  where  the  cause  of 
action  would  have  been  barred  by  the  Statute  of  Limitations.    Martin 

vs.  Philips.    4   Ga 203 


11.  On  appeal  trials,  the  Court  may  allow  an  amendment,  even  after  the 
cause  has  been  submitted  to  the  Jury.     Vance  et.  al.  vs.  Cramiford  et, 

al.  Ma^rs.  4  Ga 445 

12.  Where  there  is  a  cause  of  action  set  forth  in  the  plaintiff's  declai-a- 
tion,  though  defectively  set  forth,  it  is  amendable  at  Common  Law, 
and  more  especially,  under  our  Statute  of  1818,  which  contemplates 
a  very  liberal  practice  in  allowing  amendments,  both  to  declarations 
and  answers.     Christian  vs.  Penn.    5  Ga ; 482 
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13.  It  is  not  competent,  after  judgment,  upon  proceedings  against  steam- 
boats, under  the  Act  of  1841,  to  amend,  by  substituting  an  entire  nevr 
affidavit  and  petition.    Butts  et.  al.  vs.  Outhhertson.  6  Gra 169 

14.  An  amendment  will  be  aUowed,  changing  the  Christian  name  of  the 
plaintiff  from  WUlia?n  to  James,  where  it  manifestly  appears  to  the 
Court  such  an  amendment  will  be  in  furtherance  of  justice.     Woodson 

vs.  Lam.    1  Ga 105 

15.  A  plaintiff  in  ejectment  may  amend  his  declaration,  extending  the 
time  of  his  demise,  after  the  case  has  been  submitted  to  the  Jury,  ac- 
cording to  the  discretion  of  the  Court,  under  the  54th  Common  Law 
Rule  of  Practice.     English  vs.  Doe  ex  dem.  Register.     1  Ga 387 

16.  It  is  a  power  incidental  to  every  Court  to  correct  its  own  proceed- 
ings before  final  judgment.    Kitten  vs.  Sistrunk.    8  Ga 281 

17.  The  true  criterion  for  determining  whether  an  amendment  is  admis- 
sible, is  this :  whether  the  amendment  is  of  another  cause  of  contro- 
versy, or  whether  it  is  the  same  contractor  injury,  and  a  mere  permis- 
sion to  lay  it  in  a  manner  which  the  plaintiff  considers  will  best  cor- 
respond with  the  natui-e  of  his  complaint,  and  with  his  proof  and  the 
merits  of  his  case.    MaxweU  vs.  Harrison.    8  Ga. 61 

18.  The  plaintiff  cannot  introduce  an  entii'ely  new  cause  of  action:  but 
if  he  adhere  to  the  orginal  cause  of  action,  he  may  add  a  count  sub- 
stantially different  from  the  declaration.    Ibid. 

19.  In  an  action  of  trover  against  one,  charging  him,  as  trustee,  &c.  the 
plaintiff  may  amend  by  striking  out  the  words  "  as  trustee,"  &c.  Ibid. 

20.  A  plaintiffwho  has  notice  of  a  fatal  defect  in  his  declaration  at  the 
appearance  term  of  the  appeal,  and  makes  no  motion  to  amend  until 
the  second  term,  and  when  the  cause  is  before  the  Jm-y,  is  too  late, 
and  cannot  then  amend.     Dorster  vs.  Arnold.    8  Ga 209 

21.  It  is  competent  for  all  Courts  to  correct  errors  and  mistakes  in  then- 
own  minutes,  wherever  the  same  is  brought  to  their  notice,  provided 
the  rights  of  third  persous  be  not  prejudiced.    Barefield  vs.  Bryan.    8 

^« 468 

22.  AflBdavits  of  illegality  are,  upon  motion  and  leave  had,  amendable 
instanter,  by  the  insertion  of  new  and  independent  grounds,  provided 
the  defendant  will  swear  that  he  did  not  know  of  such  grounds  when 
the  affidavit  was  filed.    Higgs  vs.  Ruson.    8  Ga 31ij 

28.  Where  a  declaration  on  notes,  payable  in  specific  articles,  did  not 
aver   the   value  of  those  articles  at  the  maturity  of  the  notes :  Held 
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at  Common  Law,  after  the  cause  has  gone  to  the  Jury,  such  a  defect 
is  not  amendable.    Phillips  vs.  Dodge.    8  Qa 61 

24.  When  the  verdict  is  imperfect  in  not  finding  for  or  against  a  portion 
of  the  plaintiffs :  Seld,  that  after  it  has  been  received  and  recorded, 
and  the  Juiy  discharged  from  the  further  consideration  of  the  cause, 
it  is  error  in  the  Coui't,  after  the  expiration  of  four  days,  to  re-assemble 
the  Jury,  and  amend  the  verdict  according  to  what  they  stated  it  was 
their  intention  to  find :  such  intention  not  appearing  on  the  face  of 
the  verdict.    Settle  vs.  Allison  et  al.    8  Ga 201 

26.  In  declaring  onacontract — in  which  A  agrees  to  gather  and  distil  the 
peaches  in  B's  orchard,  and  deliver  to  him  one  third  of  the  brandy,  pro- 
vided that  A  nins  two  stills,  or  runs  one  still  and  can  do  it;  a  failure  to 
aver  that  A  ran  two  stills,  &e.  is  fatal,  upon  special  demurrer,  but  is 
amendable.  Murphy  vs.  Lawrence.     2  Kelly 268 

26.  A  breach  by  assignment  generally,  that  defendant  has  not  perform- 
ed his  promise  or  agreement  is  bad  upon  special  demurrer.    Ibid. 

27.  An  application  to  amend  a  judgment,  is  an  appeal  to  the  discretion- 
ary power  of  the  Courts.     Saffold  vs.  Keenan._   2  Kelly 344 

28.  After  fourteen  years'  acquiescence,  the  discretion  of  the  Court  in  re- 
fusing to  amend  a  judgment,  will  not  be  controlled,  especially  where 
the  application  is  against  conscience.    Ibid. 

29.  A  verdict  may  be  amended  so  as  to  conform  to  the  declaration,  if  the 
error  be  apparent  upon  the  face  of  the  record.  Evans  vs.  Rogers.  1 
Kelly 46t 

30.  The  allowance  or  disallowance  of  amendments  in  pleading  are  mat- 
ters within  the  discretion  of  the  Ooui't.   Hid. 

81.  Judgments  may  be  amended  so  as  to  include  back  interest,  after  exe- 
cution has  been  issued  and  returned.  Alexander  vs.  Trautman.  1 
Kelly 471 

32.  Where  a  promissory  note  is  sued  on,  barred  by  the  Statute  of  Lim- 
itation on  its  face,  and  the  defendant  pleads  the  Statute,  the  plaintiff 
may,  under  our  judicial  system  and  practice,  amend  his  petition  by  al- 
legiiig  a  new  promise,  so  as  to  prevent  the  operation  of  the  Statute. 
Beard  and  another  vs.  Simmons.    9  Ga 4 

33.  A  declaration  or  answer  may  be  amended  at  any  time  before  the 
case  is  finally  submitted  to  the  Jury,  if  the  principles  of  justice  require 

it.    Bryamt  vs.  Hamhrich    9    Qa 188 
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34.  The  doctrine  of  amendments  of  records  and  judicial  proceedings  in 
England  and  in  this  country,  stated.     Short  vs.  Kellogg.     10  Ga. 180 

35.  The  Supreme  Court  will  not  control  the  discretion  of  the  Circuit 
Court  in  refusing  to  allow  a  nunc  pro  fejic  judgment  of  non-suit,  found- 
ed upon  an  entry  on  the  Judge's  docket,  and  parol  proof  of  what  was 
ordered  to  be  done,  ten  years  having  intervened.    J  bid. 

36.  It  is  not  competent  for  plaintiff,  at  the  trial  term  of  a  cause,  to 
amend  his  declaration,  by  adding  a  count  thereto,  containing  a, 
new  and  distinct  ground  of  injury  not  before  complained  of.     Pearson 

vs.  Reid.    10  Ga i ...  598 

SI.  The  forms  prescribed  in  the  Act  of  184T  are  not  amendable,  except 
to  make  them  conform  to  the  forms  laid  down  in  the  Act.  Cameron  vs. 
Moore  and  Wife.     10    Ga....... 368 


(6)   IN  EQUITT. 

1.  Injunction  bills  may  be  amended  so  as  to  insert  additional  facts,  re- 
lating to  the  same  subject  matter  or  contract,  which  existed  prior  to 
filing  the  bill,  by  leave  of  the  Court,  witliout  prejudice  to  the  injunc- 
tion.    WalJcer,  Ex'r,  vs.    WalJcer.     $  Kelly 309 

2.  In  Equity,  where  a  demurrer  to  the  whole  bill  has  been  sustained, 
there  is  nothing  to  amend  by ;  but,  where  any  part  of  the  biU  is 
left  untouched,    the  whole  may  be  amended.    Dudley  vs.  Mallery. 

4    Gat 62 

3.  The  amendments  to  a  bill,  generally  refer  to  the  time  of  suing  out  the 
original.    They  become  part  of  it,  and  with  it  constitute  but  one  re- 
cord.    Oarey,  Assignee,  vs.  Sillhouse.  5  Ga. 251 

4.  Where  there  is  a  clear  mistake,  or  other  good  cause  for  amending  a 
sworn  answer,  the  practice  is  to  file  a  supplemental  answer.    Martin 

vs.  Atkinson.     5   Ga. ', 390 

5.  Amendments  to  sworn  answers  will  be  allowed,  in  cases  of  mistake, 
fraud,  surprise  and  the  discovery  of  new  matter,  but  with  great  cau- 
tion and  difiiculty.  There  is,  however,  no  general  rule,  and  the  appli- 
cation is  made  to  the  discretion  of  the  Court,  and  each  case  must  de- 
pend very  much  upon  its  own  merits.    Ibid. 

6.  Amendments  will  be  allowed  after  replication  filed.    Ibid. 

1.  Where  it  is  made  to  appear  to  the  Court,  upon  oath,  that  the  defend- 
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ant  intended  to  swear  when  he  first  put  in  his  answer,  as  he  desires 
by  the  amendment  to  be  permitted  to  swear,  it  will  be  allowed.    Ibid. 

8.  A  complainant  may  amend  the  title  of  his  bill  so  as  to  make  it  con- 
form to  the  true  character  of  the  case  made  by  it.  The  prayer  of  the 
bill  may  also  be  amended  so  as  to  enable  the  complainant  to  have  such 
relief  as  the  allegations ,  in  his  bill  will  authorize.  Dearing  vs.  The 
Bank  of  Charleston.    6  Qa 581 

9.  Where  a  bill  in  Equity  is  amended  by  the  complainants,  at  the  first 
term,  and  served  within  two  mouths  thereafter,  defendant  cannot  ex- 
cuse himself  from  complying  with  the  usual  rule,  on  the  ground  of 
the  amendment,  especially  as  to  the  original  bill.     Garter  and  another 

vs.  McDrntgald  et  al     1  Q-a 293 

10.  The  pleadings  in  Equity  causes,  pending  on  the  appeal,  are  not 
amendable  as  a  matter  of  course,  but  only  by  leave  of  the  Court,  on 
special  cause  shown.     The  Geo.  R.  H.  <Ss  Banlcing  Go.  vs.  Milnor  &  Co. 

8    Oa 313 

See  also  Boyd,  Adm'r,  vs.  Clements.     8  Oa 522 

11.  Where,  in  the  exercise  of  its  discretion,  the  Court  below  allows  an 
amendment,  this  Court  reluctantly  interferes  to  control  that  discre- 
tion.    Ibid. 

12.  A  bill  will  never  be  dismissed  for  want  of  parties,  when  the  proper 
parties  can  be  made,  either  by  amendment  or  supplemental  bill.  High- 
tower  vs.  Thornton.     8   Ga 486 

13.  The  4th  Common  Law  Rule  of  Practice  does  not  apply  to  Courts  of 
Equity.     Boyd,  Adm'r,  vs.  Clements.     3    Qa 522 

14.  Where  a  cause  in  Equity  is  pending,  and  the  pleadings  made  up 
and  issue  joined,  the  complainant  is  not  entitled  to  amend,  as  a  matter 
of  right,  but  amendments  will  be  allowed  on  special  cause  shown.  Ibid. 

15.  Surprise  is  a  good  special  cause  for  the  allowance  of  an  amendment. 
Ibid. 

16.  An  application  by  a  defendant  to  file  a  supplemental  answer  in  Chan- 
cery, will  be  narrowly  and  closely  inspected,  and  to  authorize  the 
Court  to  allow  it,  a  just  and  necessary  case  must  be  clearly  made  out. 
Carey,  Assignee,  vs.  Ector,  Admix,  etal.    1  Ga 99 

IT.  The  application  to  the  Court  for  leave  to  file  a  supplemental  answer, 
on  the  gi'ound  of  a  mistake  in  fact,  or  surprise,  must  be  accompanied 
with  an  aflSdavit,  in  which  the  defendant  must  swear,  that  when  he 
put  in  hie  original  answer,  he  did  not  know  the  facts  or  eireumstaneen 
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on  which  he  applies,  or  any  other  circumstances  upon  which  he  ought 
to  have  stated  the  facts  otherwise,  or  that  when  he  swore  to  his  ori- 
ginal answer,  he  meant  to  swear  in  the  sense  in  which  he  now  desires 
to  be  at  liberty  to  swear  to  \t.Garey,    Assignee,  vs.  Motor,  Adm'x.  1  Ga.     99 

18.  Where  the  pleadings  are  made  up  and  the  cause  on  trial,  the  evidence 
closed  and  the  argument  prcgi-essing,  it  is  not  competent  to  amend 
the  bill  but  for  special  cause ;  and  not  then,  if  the  amendment  intro- 
duces anew  cause  of  action.    Peacock  vs.  Terry.    9  Oa 137 

19.  After  the  pleadings  are  made  up  and  the  cause  set  down  for  a  hear- 
ing, the  answer  cannot  be  amended  upon  the  ground  that  the  defend- 
ant was  ignorant  of  the  availability  in  law  of  a  fact  within  his  knowl- 
edge, from  the  time  the  suit  was  instituted,  as  a  defence  thereto. 
Branch,  Adm'r,  vs.  Dawson.    9   Oa 692 

See  title  Equity,   VI. 


III.    OF  OFFICIAL  RETURNS. 

1.  Where  the  execution  of  the  writ  by  the  Sheriff  appears  to  be  before 
the  issuing  of  the  same,  the  oflBcer  will  be  allowed  to  amend  the  same, 

on  motion.     Mtzgeraldvs.  O-arvin  et.  al.    T.  U.P.  Charl 284 

2.  Where  a  Constable  levies  on  land  or  negi'oes,  without  first  making 
return  "  that  there  was  no  personal  property  to  be  found,"  or  that  "  the 
defendant  being  in  possession,  pointed  out  the  land  or  negroes  :"  Seld, 
that  such  entry  can  be  made,  nunc  pro  tunc,  by  the  ofiicer  who  made 
the  levy.     Hopkins  vs.  Bv/rch.     3  Kelly 222 

3.  A  Sheriff,  who  in  his  return  upon  an  attachment,  had  faUed  to  enter, 
that  he  had  advertised  the  same  at  the  court-house,  may  amend  his 
return,  and  insert  the  same,  nunc  pro  tvmAS.  Wilson  vs.  Hay.  T.  If.  P. 
Oharl 109 
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APPEAL. 


I.    FROM  ORDINARY. 

II.  IN  SUPERIOR  OR  INFERIOR  COURT. 

(a)  BY  GIVING  BOND  AND  SEOUBITY. 

(b)  IN  FORMA  PAUPERIS. 

(c)  BY  BXECUTOKS  AND   ADMINISTRATORS. 

III.  APPEALS  GENERALLY,  AND  WHEN  AN  APPEAL  LIES. 


I.    APPEALS  FROM  ORDINART. 

1.  An  appeal  from  the  Court  of  Ordinary  to  the  Superior  Court,  is  an  ap- 
peal from  the  judgment  of  the  former  tribunal,  founded  on  the  evidence 
adduced  to  it,  and  no  other  evidence  should  be  received  by  the  appel- 
late jurisdiction.    Tapper  vs.  Atwood.    -ffi.  M.  Charl 100 

2.  On  an  appeal  from  an  order  of  the  Court  of  Ordinary  establishing  a 
will,  the  burden  of  proof  as  to  the  capacity  of  the  testator,  rests  upon 
the  party  claiming  nnder  the  will ;  and  the  propounder  must  go  for- 
ward on  the  trial,  and  is  entitled  to  open  and  close  the  argument. 
Potts  vs.  Souse,  ExW.    6  Qa 324 

3.  Where  an  appeal  is  taken  from  the  Coi5j,tof  Ordinai-y  to  the  Superior 
Court,  under  the  Act  of  1805,  which  requires  the  appellants  to  give 
security  to  the  Cleric  for  all  costs  which  may  accrue  by  reason  of  such 
appeal:  -HsW,  that  an  acknowledgment  taken  by  the  Clerk  that  the 
appellants  and  their  security  were  jointly  and  severally  bound  to  the 
appellees  for  the  payment  of  all  costs  which  should  accrue  upon  the 
appeal,  in  terms  of  the  Statute,  was  a  good  and  valid  appeal,  accord- 
ing to  the  true  intent  and  meaning  of  the  Act  of  1805 ;  and  that  the  ap- 
pellants and  their  sureties  would  be  bound  for  the  costs  accrued  by  reas- 
son  of  the  appeal.     Hogget,   al.  vs.  Mohley.    8  Oa ,  266 


II.    IN  SUPERIOR  OR  INFERIOR  COURTS, 
(a)    BY  GIVING  BOND  AND    SECURITY. 

1.  The  Actofl'?99,  requiring  the  party  appealing  to  give  security  for  the 
eventuai  condemnation  money,  does  not,  in  its  spirit,  require  the  plaintiff 
to  give  security  for  any  thing  more  than  the  costs  and  damages  for  a 
frivolous  appeal — ^in  other  words,  the  extent  of  his  eventual  liability. 
Oooh  vs.  King.     T.  U.  P.  Gkarl. 26S 

2.  An  appeal  from  the  verdict  of  a  Petit  Jury  of  the  Inferior  or  Superior 
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Courts,  to  a  Special  Jury,  i3  considered  ae  a  de  novo  investigation,  and 
new  and  additional  testimony  may  be  admitted  upon  the  trial  of  such 
appeal.     Tupper  vs.  Atwood.    R.  M.  Charl ^58 

3.  An  appeal  may  be  taken  from  a  confession  of  judgment,  reserving  the 
liberty  of  appeal,   as  well  as  from  the  verdict  of  a  Jury.    Mshet  vs. 

1  Kelly 278 


4.  The  appeal  bond  need  not  be  attested  by  the  Clerk.    -lUd. 

5.  If  the  Clerk  sends  up  the  original  papers,  together  with  a  certified 
copy  of  the  appeal  bond,  it  is  a,  compliance  with  the  Act  which  re- 
quires him  to  transmit  the  appeal.    Ibid, 

6.  An  appeal  may  be  entered  by  the  attorney  of  record.  The  law  does 
not  require  the  party  appealing  to  sign  the  bond.  If  he  recognizes 
and  satisfies  the  act  of  his  attorney,  he  will  be  bound  by  the  bond. 
Ibid 

I.  Where  one  only  of  three  defendants,  enters  an  appeal,  under  the  Act 
of  1839,  and  one  of  the  otjiers  dies  pending  the  appeal,  his  legal  rep- 
resentative must  be  made  a  party  before  the  cause  can  proceed.  Stell, 
Cfuardian,  vs.  Glass.     1  Kelly 483 

8'  A  security  on  the  appeal,  being  an  incompetent  witness  for  the  appel- 
lant, may  be  discharged  and  other  security  substituted  in  his  place, 
under  an  order  of  the  Court,  at  the  instance  of  the  appellant,  for  the 
pm-pose  of  rendering  such  former  security  competent.  Davis  et  al.  vs. 
Anderson  et  al.     1  Kelly 192 

9.  Under  the  Judiciary  Actof  1'799,  allowing  appeals  to  be  entered,  upon 
the  payment  of  costs,  and  giving  security  for  the  eventual  condem- 
nation money,  the  party  appealing  need  not  himself  sign  the  bond. 
Pettee  vs.  Mewellen.     2  Kelly 231 

10.  After  a  cause  has  been  submitted  to  a  Petit  Jm-y,  either  party  has 
the  right  to  confess  judgment,  reserving  the  liberty  of  appeal,  with  or 
without  the  consent  of  the  other  party.     Hicks  vs.  Ayer.     5  Ga 298 

II.  After  final  judgment  against  the  orginal  party,  it  is  competent  for 
the  plaintiff,  by  sci.  fa.  to  charge  the  security  on  the  appeal.    6  Ga.  416 

12.  Where  there  are  several  parties,  plaintiff  or  defendant,  and  only  one 
appeals,  under  the  Act  of  1889,  the  party  not  appealing,  is  bound  by 
the  iu-st  verdict ;  but  as  the  whole  record  is  taken  up  by  the  appeal, 
the  plaintiff  ie  not  entitled  to  have  execution  against  the  party  not  ap- 
pealing, until  the  final  trial  on  the  appeal.    Allison  vs.  Ghajln.    8  Ga.  ZSO 
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13.  Where  one  of  several  parties  appealing,  signs  the  bond  with  security, 
and  the  others  fail,  the  appeal  is  good  as  to  the  party  signing,  under 
the  Act  of  1839.     Weehs  and  Wife  vs.  Sego.    9  &a 199 

14.  An  appeal  bond,  signed  by  four  sureties,  -who  gave  the  Clerk  to  un- 
derstand at  the  time  that  a  fifth,  whose  name  was  contained  in  the 
body  of  the  instrument,  was  to  sign  also,  may  be  considered  as  deliver- 
ed absolutely,  and  not  as  an  esurmx.    Riley  vs.  Johnson.     10  Ga 414 


^h)  APPEAL— /Jy  FORMA  PJipPEBIS. 

1.  "When  a  new  trial  is  granted  on  the  verdict  of  a  Petit  Jury,  and  it  is 
shown  to  the  Court  that  the  party  is  unable  to  appeal,  because  he  can- 
not give  security,  the  Court  will,  on  payment  ol  costs,  direct  the  oa.se 
to  be  transferred  to  the  appeal  docket,  and  allow  it  to  be  tried  before 

a  Special  Jury.     Stewflrt  vs.  Grimes  et  al.    Dudley :■••■: 209 

2.  An  aflSdavit  of  the  party  appealing  "that  he  is  unable  to  give  securi- 
ty," without  alleging  that  his  inability  "is  owing  to  his  poverty,"  is 
not  a  sufficient  compliance  with  the  Act  of  1842.   Gibsons  vs.  McOomb. 

8  Kelly. .'. .253 


(c)    BY  EXECUTORS    AND  ADMINISTRATORS. 

1.  Where  an  appeal  has  been  entered  by  the  intestate,  in  his  life-time, 
and  the  security,  good  at  the  time,  becomes  insolvent  pending  the  ap- 
peal, the  administrator  of  the  deceased  is  not  bound  to  give  addition- 
al security.    Latimer,  Whiting  S  Co.  vs.  Adm'rs   Ware.    2  Kelly 212 

2.  An  executor  is  entitled  to  appeal  without  security,  when  the  judg- 
ment is  to  affect  only  the  assets  of  the  decedent  in  his  hands;  alitef, 
where  the  judgment  is  against  him  personally,  and  for  which  he  is 
responsible  out  of  his  own, funds.    McOay  vs- Devers.    9  Ga 184 


III.    APPEALS  GENERALLY:  AND  WHEN  AN  APPEAL  LIES. 

1.  In  this  St^te,  the  right  of  appeal  frojn  a  Special  Jury  to  a  hearing  be- 
fore ^nether  Special  Juj-y,  exists  in  Equity  cases.  JPool  vs.  Barnett. 
Dudley. 8 

2.  An  appeal  from  the  verdict  of  a  Petit  Jury  of  the  Inferior  or  Superior 
Courts  to  a  Special  Jury  of  the  Superior  Court,  is  considered  as  a  cfe 
imvo  investigation,  and  new  and  additional  testimony  may  be  ad- 
mitted upon  the  trial  of  such  appeal.  Tapper  vs.  Atwood.  R  M. 
Ohoffl. 100 

6 
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3.  But  an  appeal  from  the  Court  of  Ordinary  to  the  Superior  Court,  is  an 
appeal  from  the  judgment  of  the  former  tribunal,  founded  on  the  evi- 
dence adduced  to  it,  and  no  other  evidence  should  be  received  by  the 
appellate  jmisdiction.    Ibid. 

3.  An  agent  in  fact,  -who  had  applied  for  letters  of  administration,  in  the 
name  of  his  principals,  a.  commei-cial  house  resident  and  present,  has 
no  right  to  enter  or  prosecute  an  appeal  from  the  judgment  of  the 
Com't  below,  in  his  own  name.    Ibid. 

4.  An  appeal  cannot  be  entered  from  the  judgment  of  the  Court,  founded 

on   special  verdict.    Lemden  vs.  Gribhin.    R.  M.  Charl 187 

5.  Entering  security  on  an  appeal  is  a  matter  of  record.  Georgia  De- 
cisions, part  II. 64 

6.  Authority,  to  bind  one  aa  security  on  appeal,  can  be  given  if  at  aU, 
only  under  seal.    Ibid. 

I.  A  Magistrate  cannot  bind  a  security  on  appeal,  by  signing  his  name, 
under  a  verbal  authority.    Ibid. 

8.  An  appeal  may  be  taken  from  a  confession  of  judgment,  reserving 
the  right  of  appeal,  as  well  as  from  the  verdict  of  a  Jmy.'  Nisbet  vs. 
Lawson.     1  Kelly 278—9 

9.  The  recognizance  of  appeal  need  not  be  attested  by  the  Clerk.    Ibid.  279 

10.  It  is  not  the  duty  of  the  Clerk  to  certify  the  day  on  which  the  Court 
adjourned,  in  sending  up  the  appeal  It  will  be  presumed,  unless  the 
contrary  appear,  that  the  appeal  was  entered  within  the  four  days  af- 
ter the  adjournment  of  the  Com-t  at  which  the  verdict  was  obtained. 

1  bid. 2'79 

II.  If  the  Clerk  send  up  the  original  papers,  together  with  a  certified 
copy  of  the  appeal  bond,  it  is  a  compliance  with  the  Act  which  re- 
quires him  to  transmit  the  appeal.    Ibid 2T9 

12.  An  appeal  may  be  entered  by  the  attorney  of  record.  The  law  does 
not  require  that  the  party  appealing  should  sign  the  bond.  He  must 
pay  cost  and  give  security  for  the  eventual  condemnation  money,  (un- 
less exempted  on  account  of  his  poverty.)  His  signafture  to  the  bond 
is  only  necessary  to  signify  his  assent  to  the  appeal.  If  put  there  by 
the  attorney  at  law,  he  will  be  bound  by  the  bond,  if  he  subsequently 
recognize  and  ratify  the  act.    Ibid 280 

13.  Where  one  only  of  three  defendants  enters  an  appeal  under  the  Act 
of  1839,  and  one  of  the  other  two  dies  between  the  first  and  second 
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trial,  he -was  a  party  to  the  appeal  so  far  as  to  require  his  legal  repre- 
sentative to  be  made  a  party  to  the  cause  before  it  can  proceed. 
Stell,  Chiardian,  vs.  Glass.    1  Kelly. 483 — 6 

14.  Where  an  appeal  ia  entered,  a  writ  of  error  will  not  lie  for  any  er- 
rors committed  by  the  Court  below  upon  the  trial  before  the  Petit 
Jury.    Carter  &  Wife  vs.  Buchanan.    2  Kelly 338 

15.  An  appeal  does  not  lie  from  a  verdict  rendered  upon  an  issue  of  fraud, 
formed  under  the  Act  of  1 823,  called  the  "  Honest  Debtor's  Act."  Ar- 
mis  vs.  Barker.    4  Ga lYO 

16.  An  appeal  does  lie  from  a  verdict  rendered  on  an  issue  formed  upon 
a  return  to  a  summons  of  garnishment,  as  a  matter  of  right.  Strick- 
land vs.  MaMox.    4  Ga 393 

\H.  After  a  cause  has  been  submitted  to  a  Petit  Jury,  either  party  has  a 
right  to  confess  judgment,  reserving  the  liberty  of  appeal,  with  or 
without  the  consent  of  the  other  party.    Hicks  vs.  Ayer.     5  Oa 298 

18.  Where  a  warrant  of  attorney  was  executed  under  the  rule  of  the 
Court,  to  confirm  an  appeal  entered  by  the  agent  of  the  party  to  the 
suit,  in  which  it  was  recited  that  he  "ratified"  and  "confirmed"  all 
that  the  agent  had  done  or  might  thereafter  do  in  the  premises,  "with- 
out incm-ring  cost  tome:"  SeZd,  that  the  authority  of  the  agent  to  en- 
ter the  appeal  was  ratified  by  his  principal,  and  that  he  would  be 
bound  for  all  costs  necessarily  incident  to  the  entering  such  ap- 
peal, notwithstanding  the  qualification  in  the  warrant  of  attorney. 
Scranton  et  al.  vs.  Demere  et  al.     6  Ga 92 

19.  After  final  judgment  against  the  original  party,  it  is  competent  for 
the  plaintiff,  by  scire  facias,  to  charge  the  estate  of  the  security  on 
the  appeal.    The  Bank  of  Charlston  vs.  Moore.    6  Ga 416 

20.  The  Act  of  1826,  authorizing  judgment  to  be  entered  up  against  the 
principal  and  surety  on  the  appeal,  is  only  cumulative,  and  the  party 
may  still  proceed  to  enforce  the  judgment  against  the  surety  by  writ 
of  scire  facias,  or  action  of  debt  on  the  appeal  bond,  as  at  Common 
Law.    Ibid. 

21.  Where  there  are  several  parties,  plaintiff  or  defendant,  and  only  one 
appeals,  under  the  Act  of  1839,  the  party  not  appealing  is  bound  by 
the  first  verdict ;  but  as  the  whole  record  is  taken  up  by  the  appeal, 
the  plaintiff  is  not  entitled  to  have  execution  against  the  party  not 
appealing,  until  the  final  trial  on  the  appeal.     Allison  vs.  Chaffin.     8 

Oa 330 

22.  A  judgment  rendered  in  the  appellate  Court  against  the  parties  not 
appealing  is  irregular,  and  should  be  vacated.    Ibid. 
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23.  The -privilege  allowed  to  claimants,  by  the  Act  of  1821,  of  capricious- 
ly ■withdrawing  claims  once,  must  be  exercised  before  a  verdict  has 
been  rendered  for  damages  in  favor  of  plaintiflfe  in  execution.  It  can- 
not be  done  afterwards,  so  as  to  take  the  case  out  of  Court,  notwith- 
standing an  appeal  has  been  entered.    AUaway,    Ehtardian,  vs.  DySr 

etal.     8   Ga.... '. ♦ 184 

24.  The  question  discussed,  whether  under  our  Statute,  where  the  defend- 
ant, upon  a  plea  of  set-off,  recovers  a  balance  against  the  plaintiff, 
the  plaintiff  has  a  right,  on  the  appeal,  to  dismiss  his  action,  -so  as  to 
defeat  the  judgment.    Ihid. 

25.  The  Act  of  1822,  which  declares  that  "-(vhefre  ata'appesJl  is  'entercfd 
from  the  first  verdict,  the  property  of  the  party  against  whoto  the 
Verdict  is  rendered,  shall  not  be  bound,  except  from  the  signing  of  the 
judgment  on  the  appeal,  except  so  far  as  to  prevent  the  alienation  by 
the  party,  of  his,  her,  or  their  prbperty,  between  the  signing  of  the 
fii'st  judgment,  and  tie  feigning  of  the  judgment  on  the  appeal,"  is  in- 
■ten'ded  only  to  prevent  the  alienation  of  property  by  the  defen'dant, 
pending  the  appeal  to  the  injury  of  the  plaintiff:  Held,  that  under  this 
Act,  two  judgments  being  Obtained  in  favor  of  two  plain'tifis  at  the 
same  term,  against  the  same  defendaAt,  upon  one  of  which  only  an  ap- 
peal is  entered,  and  pending  that  appeal  the  defendant  aliens  bis  pro- 
perty, which  is  finally  brought  to  sale  aftera  judgment  on  the  appeal, 
the  judgment  on  the  appeal  is  not  entitled'to  share  in  t-ie  distribution 
of  the  fviud  with  the  judgment  at  Common  Law,  upon  which  rto  ap- 
peal was  entered.     Snilling  vs.  Parker  et.al.    8   Q-a 121 

Se.  In  case  of  issues  joined  on  distress  warrants  for  i-fent,  either  party 
has  the  right  of  appeal  to  a  Special  Jm-y.     Hale  vs.  Burton.     Dudley.  105 

21.  An  appeal  under  the  Act  of  1837,'incorporating  the  Ir^intbn  bridge 
Com  pany ,  carries  nothing  but  the  question  'of  damages.  Harrisons  vs. 
Young.     9  Ga 


359 


28.  Where  the  law  guarantite  to  parties  the  right  of  appeal,  aind  no 
titne  prescribed  within  which  it  shall  be  entered,  it  must  be  done  with- 
in fdur  days  from  the  date  of  the  decision  complained  of— thftt  being  a 
reasonable  time,  according  to  the  general  law  regulating  appeals.  The 
State  vs.  Dean.     9  Ga 


406 


29.  An  appeal  must  be  entered  by  the  appellant  in  person,  or  by  his  at- 
torney at  law  or  in  fact,  duly  authorized  by  warrant  for  that  purpose. 
The  Com.  of  Roads,  £e.  580th  Dis.  vs.  The  Griffin,  <kc  P.  R.  0.     9  Ga.  481 


0.  May  an  attorney  at  law,  who  appears  on  the  first  trial,  enter  an  ap- 
peal without  special  authority  ?  And  is  it  his  duty  to  do  so?  Quere. 
Ibid. 
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31.  "When  the  Petit  Jury  in  a  claim  case  have  returned  a  verdict  giving 
damages  against  the  claimant,  and  the  verdict  is  appealed  from,  and 
pending  the  appeal,  the  claim  is  withdravm :  Held,  that  the  case  goes 
on  as  to  the  question  of  damages,  and  stands  for  trial  as  before,  and 
no  execution  can  issue  for  the  damages  until  the  appeal  is  disposed  of. 
Strickland  vs.  Maddox  et.  al.    9  Qa 19& 

32.  In  a  cause  pending  in  the  Superior  Court,  it  is  competent  for  the 
parties  to  appeal,  by  consent,  -without  paying  costs  or  giving  bond, 
and  vithout  affidavit  of  inability  to  do  so.    Ross  m.  Tedder.     WQa..  42& 

See  Evidence,  IV,  14. 

Appbaeanoe.     See  Practice. 

Application  of  Payments.     See  Payments. 


ARBITRAMENT  AND  AWARD. 

1.  Where  the  submission  includes  "  all  accounts  and  other  matters  re- 
specting property  of  every  nature  -whatever,"  the  award  need  not  be 
confined  to  the  matters  between  the  parties  as  individiuds,  but  also  as 
gua/rdians  3,Ti.d.  trustees.     King  vs.  Cook.     T.    U.P.Charl 286 

2.  An  award  must  be  certain  and  final.    Ibid. 

3.  Where  the  submission  was  to  A  and  B,  and  if  they  could  not  agree 
"they  are  empowered  to  choose  an  umpire;"  an  award  signed  by  A, 
B,  and  the  umpire,  is  valid.    Ibid. 

4.  It  is  not  necessary  that  an  award  should  be  under  seal.    Ibid. 

5.  An  award  requiring  one  of  the  parties  to  pay  money  to  the  children 
of' the  other  is  valid.     Ibid. 

6.  An  agreement  to  submit  the  controversy  to  arbiti"ation  is  an  admission 
that  the  pleadings  in  the  cause  are  perfect.  Boog  vs.  Bayley.  R.  M. 
Gharl 190 

iV.  A  Ks pendens, either  in  Chancery  or  Common  Law,  maybe  submitted 
to  arbitration  by  agreement,  without  an  order  of  Court.    Ibid. 

8.  And  where,  by  the  agreement  cnteiedinto,  the  award  was  to  be  made 
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a  rule  of  Court,  and  judgment  entered  thereon,  and  judgment  was  en- 
tered -without  objection,  all  pre.-requisite3  will  be  presumed  to  have 
been  complied  with.    Ibid. 

9.  When  the  arbitrators,  meaning  to  follow  the  law,  mistake  it,  it  is  a 
good  ground  for  setting  aside  their  award,  so  far  as  it  is  affected  by 
that  mistake.     Champneys  vs.  Wilson.    R.  M.  Oharl 206 


10.  But  if,  without  reference  to  the  law,  they  make  an  equitable  decis- 
ion, it  is  no  objection  to  the  award,  that  in  some  point,  it  is  against 
law.    Ibid. 

11.  Where,  by  the  terms  of  submission,  two  persons  were  to  be  appoint- 
ed, with  power,  if  they  should  disagree,  to  call  in  "  a  third,"  and  upon 

.  such  disagreement,  a  third  person  was  called  in,  and  signed  the 
award  with  one  of  the  other  arbitrators ;  Held,  that  such  third  person 
was  only  an  arbitrator,  and  that  therefore,  there  was  no  necessity  for 
him  to  convene  the  other  arbitrators  to  deliver  to  them  his  decision. 
Ibid. 

12.  The  award  of  an  interested  arbitrator,  whose  interest  was  unknown 
to  the  party  at  the  time  of  the  submission,  will  be  set  aside  in  a  Com-t 

of  Equity.    Milnor  &  Go.  vs.  Ga.  R.  E.  &  Bkg  Co.    i  Ga 385 

13.  No  man  can  be  a  judge  in  his  own  case.    Ibid. 

14.  It  is  not  necessary,  to  constitute  an  award  in  every  case,  that  there 
should  be  a  fec^jiicaJ  or  formal  award  rendered — a  judgment  of  the 
arbitrators,  deciding  finally  the  matters  submitted,  is  all  that  is  neces- 
sary.   Ibid. 

16.  Where  the  contractors  on  a  railroad  stipulated  with  the  company, 
to  finish  their  work,  by  a  certain  time,  and  the  company  agi'eed  to 
furnish  the  material  along  the  line :  and  it  was  further  agi'eed,  that 
all  matters  of  difference  arising  under  the  contract,  should  be  deter- 
mined by  the  engineer  of  the  company,  without  further  recourse  or 
appeal:  ^eW,  that  Equity  had  jurisdiction  of  a  claim  for  time  lost 
through  the  breach  of  the  contract,  on  the  part  of  the  company,  not- 
withstanding the  engineer  had  refused  to  allow  the  claim — the  bill 
charging  that  the  engineer  was  a  stockholder  to  the  amount  of  $10,000, 
a  fact  unknown  to  the  contractors,  at  the  time  of  the  submission.  Ibid.  386 

16.  Ignorance  of  one's  legal  rights  in  ratifying  an  award:  Held,  not  to 
be  sufficient  to  set  it  aside.     Tyler  vs.  Stephens  and  another,  Adm'rs,  <kc. 

1   Ga 2T8 

17.  lu  a  bill  filed  to  set  aside  an  award,  the  defendant  may  rely  upon 
the  award,  without  pleading  it.    Ibid. 
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18.  The  testimony  of  a  subscribing  witness  to  a  submissioi^  and  award, 
is  the  best  evidence  of  their  execution.    Jbid. 

19.  Upon  a  motion  to  set  aside  an  a-ward,  made  by  an  umpire,  the  Court 
•will  not  consider  the  irregular  and  improper  acts  of  the  arbitrators. 
Crahtree  vs.  Oreen.    S  Ga g 

20.  When  arbitrators  disagree,  and  the  decision  devolves  upon  an  umpire, 
clothed  with  all  the  powers  of  the  arbitrators  by  the  submission,  his 
duties  are  not  limited  to  the  determination  of  the  questions  upon 
which  they  disagree,  but  extend  to  all  questions  submitted.    Ibid. 

21.  It  is  not  a  valid  objection  to  an  award,  deciding  that  land  in  dispute 
belongs  to  one  of  the  parties,  that  it  does  not  direct  a  conveyance  of 
the  land  to  be  executed.    Jhid. 

22.  It  is  not  necessary  that  an  award  of  lands,  which  the  submission  di- 
rects to  be  made  in  writing,  under  the  hands  of  the  arbitrators,  should 
be  under  seal.    Ihid. 

23.  It  is  not  necessary  to  the  validity  of  an  award,  that  the  umpii-e  give 
reasons  for  his  decision.    Ibid. 

24.  When  questions  of  law  are  directly  submitted,  the  decision  of  the  ar- 
bitrators will  be  final,  unless  it  appear  on  the  award  that  the  arbitra- 
tors, intending  to  decide  according  to  the  law.  have  plainly  mistaken 
what  it  is,  and  have  acted  on  an  erroneous  rule  of  law.    Ibid. 

25.  An  umpirage  will  not  be  set  aside  in  a  case  where  the  losing  party 
was  notified  that  the  arbitrators  had  disagreed,  and  that  the  papers 
were  in  the  hands  of  the  umpire  to  decide,  and  when  he  was  asked  by 
the  umpire  if  he  desu-ed  him  tore-hear  the  case,  and  he  replied  that 
he  did  not  desire  it,  but  was  satisfied  that  he  should  proceed  to  de- 
termine according  to  the  papers  in  his  hands,  on  the  gi'ound  that  such 
party  was  not  notified  of  the  time  and  place  of  making,  and  was 
thereby  denied  the  right  of  appearing,  examining  witnesses  and  submit- 
ting evidence.    Ibid. 

26.  An  award  of  lands  js  sufficiently  certain,  if  it  describe  the  land  by 
metes  and  bounds,  land-marks  and  contiguous  possessions,  accompa- 
nied with  a  plat.    Ibid. 

27.  An  award  must  generally  cover  all  the  matters  submitted ;  but  if  the 
words  of  the  award  are  not  co-extensive  with  the  submission,  it  will 
still  be  good,  if  it  decides  all  the  matters  actually  in  dispute  between 
the  parties.     IMd. 

Arraignment.     See  IttdictinetU. 
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ARREST. 

1.  If  a  party  under  arrest,  be  required  to  execute  a  bond  not  according 
to  law,  duress  may  be  pleaded  and  the  bondorrecoguizancebe  avoided. 
The  Governor  vs.    Williams  et.  al.     Dudley •. —   244 


2  A  Lieutenant  of  a  company  raised  under  tbe  Act  of  Congress  of  11th 
February,  1847,  is  not  exempt  from  arrest  on  civil  process,  under  the 
Act  of  1818,  which  exempts  themilitiaof  this  State  from  arrest,  while 
in  actual  service.  McCarthy,  Sheriff,  amd  White  vs.  Sotdher  et  al.  3 
JSIelly 403 

Aeeest  of  Judgment.     See  Judgment. 


ARSON. 

1.  Whei-e  the  testimony  is  conflicting,  as  to  the  charactei-  of  the  house 
alleged  to  have  been  burned  by  the  defendant,  a  new  trial  will  not  be 
granted  where  the  law  and  the  facts  have  been  fairly  submitted  to  the 
Jury.     McLane  vs.  The  State.     4  Oa 3,<j5 

2.  An  indictment  chargmg  the  defendant  with  burning  a  house,  used  as 
a  dwelling  house,  is  sufficient.    Ibid. 

Aetioles  of  Sepaeatioht.     See  Husband  and  Wife,  III. 

Absent.     See  Legacy. 

Assets.    See  Administrators,  <Scc. 
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ASSIGNMENT. 


I.    AT  LAW. 
II.    IN  EQUITY. 

III.    FBAUDULENT    ASSIGNMENTS;   AND  HEREIN  OF  ASSIGN- 
MENTS   BY  INSOLVENT  DEBTORS. 


I  I.      AT  LAW. 

1.  Tlndei'the  Statute  of  Georgia,  bonds  are  made  negotiable;  the  legal  title 
passes  by  assignment.     The  Adm'r  Shefftell  vs.  the  Adm'r  of  Clay,     T. 

U.  P.    Oharl 229 

2.  The  Common  Law  maxim  that  choses  in  action  were  not  assignable, 
■was  a  bad  one,  and  the  Com'ts  will  take  care  that  it  never  shall  work 
injustice.    Ibid. 

I 

•     3.  A  Court  of  Law  will  protect  the  assignment  of  a  chose  in  action,  un- 
der the  same  rules  with  a  Court  of  Equity.     Ga.  Decisions,  part  II.    99 

4.  Such  assignment  transfers  the  interest,  notwithstanding  a,  subse- 
quent garnishment,   by  a  creditor  of  the  assignor.    Ibid. 

6.  Notice  to  the  debtor,  of  the  assignment,  is  not  necessary  to  protect 
the  assignee.    Ibid. 

6.  The  assignee  of  a  promissory  note  not  negotiable,  takes  it  subject  to 
all  the  equities  which  existed  between  the  assignor  and  maker  there- 
of, at  the  time  of  the  assignment,  and  all  equities  which  may  at- 
tach in  favor  of  the  maker,  before  notice    of  the  assignment.     Ghierry 

vs.  Ferryman.    6  Qa 119 

7.  The  Bank  of  Columbus  made  an  assignment  of  its  effects,  and  its 
charter  was  afterwards  forfeited  by  a  judgment  of  the  proper  Court, 
at  the  instance  of  the  State.  The  Legislature,  subsequent  to  the  for- 
feiture, affirmed  the  assignment,  and  placed  the  assignee  upon  the 
footing  of  a  receiver.  In  a  suit,  by  the  holder  of  the  bills  of 
the  bank  against  the  assignee :  Held,  that  a  demand  of  payment  of 
the  bills,  made  by  the  plaintiff  on  the  receiver,  after  the  forfeiture,  did 
not  entitle  him  to  recover  ten  per  cent,  damages  under  the  Act  of  1832. 
Carey,  Assignee,   vs.  Green.     1  Ga "79 
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8.  Where  the  rights  of  a  party  plaintiflF  depend  upon  the  facts,  that  an 
assignment  -was  made  by  a  bank  to  the  defendant,  and  that  he  accept- 
ed it,  the  plaintiff  must  prove  them,  notwithstanding  they  are  recited 
in  a  public  Act  of  the  Legislature.    Dougherty  vs.  Bethune,  Assignee. 

1  Ga 90 

9.  In  an  action  against  the  assignee  of  a  bank,  a  plea  that  there  never 
■was  an  assignment  made  to  him,  and  a  plea  that  defendant  is  not  the 
assignee  of  the  bank,  are  pleas  in  bar  of  the  action.     Jbid. 

10.  In  an  action  by  the  vendor,  on  a  covenant  made  by  the  purchaser 
in  the  deed,  the  assignees  of  the  purchaser  cannot  be  joined  with  him 

as  parties  defendant.    Broohs  vs.  The  Water  Lot  Company.     1   Ga 101 

11.  The  Act  of  1799,  makes  the  instruments  therein  enumerated  nego- 
tiable, in  such  manner  and  under  euch  restrictions  as  are  prescribed 
in  the  case  of  promissory  notes.  They  must  be  payable  to  the  payee's 
order  or  assigns,  or  to  bearer,  as  prescribed  by  the  Statute  of  Anne. 
Broughton  vs.  Badgett.    1  Kelly Vt 

13.  A  bill  of  sale  to  a  slave,  containing  warranty  of  soundness,  is  neither 
at  Common  Law,  the  Statute  of  Anne,  nor  by  our  own  Act  of  1'799, 
negotiable  by  indorsement,  so  as  to  vest  in  the  indorsee  a  right  of  ac- 
tion on  the  warranty.    Ibid. 

14.  Whether  an  instrument  under  seal  can  be  transferred  by  an  indorse- 
ment not  under  seal  ?     Quere.     Ibid ,  "JB 

16.  The  Act  of  1799,  has  reference  exclusively  to  liquidated  demands, 
whether  for  money  or  other  things,  and  applies  to  those  instruments 
alone,  which  are  for  payment  of  an  ascertained  sum  of  money,  or  of 
some  specific  article  or  articles  of  property.     Ibid - 77-8 

16.  A  specialty  is  defined  by  Littleton  to  be  a  bond,  bill,  or  such  like 
instrument — a  writing  or  deed  under  the  hand  and  seal  of  the  parties. 
Ibid 77 

See  Banks. 


II.    ASSIGNMENTS  IN  EQUITY. 

1.  Courts  of  Equity  have  never  recognized  the  doctrine  that  choses  in 
action  were  not  assignable,  but  have  always  protected  the  rights  of 
the  assignee.    Adm'r  of  Shefftdl  vs.  the  Adm'r  of  Clay.     T.  U.  P.  Charl.  230 

2.  Though  a  bond  and  mortgage  have  been  assigned,  if  the  bill  alleges 
that  such  assignment  was  colorable,  and  that  the  assignee  had  noticp 
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of  the  usury  pervading  the  original  contract,  in  the  absence  of  a  spe- 
cific refutation  of  such  allegations,  the  Court  will  grant  an  injunc- 
tion.    Wynn  vs.  Ham  &  Mora.    R.  M.  Charl. 70 

.  Where,  by  a  decree  of  a  Court  of  Equity,  a  specific  sum  of  money  was 
decreed  to  be  due  to  the  maker  of  an  unnegotiable  promissory  note, 
by  the  payee  thereof:  Held,  that  such  decree  could  not  be  impeached 
by  exti'inaic  evidence,  so  as  to  impair  or  defeat  the  equitable  right  of 
such  maker  to  set  off  such  decree  for  the  full  amount  thereof,  against 
such  note  in  the  hands  of  an  assignee  for  a  valuable  consideration, 
but  who  hadnever  given  anynotice  to  the  maker  of  the  note  of  such 
assignment.     Guerry  vs.  Ferryman.    6  Cra 119 


III.    FRAUDULENT   ASSIGNMENTS,   AND   HEREIN  OF   ASSIGN- 
MENTS BY  INSOLVENT  DEBTORS. 

1.  A  plaintiff  cannot  assign  a  debt,  the  subject  of  a  suit,  during  the  pen- 
dency of  the  suitf  to  the  prejudice  of  third  persons.  Westbrook  vs. 
McDowell.     Georgia  Decisions,  pari  1 133 

2.  A  mortgage  is  neither  an  assignment  in  trust,  nor  a  conveyance,  or 
transfer,  under  the  Act  of  1818  ;  and  therefore  is  not  void  under  that 
Act.     Seals  iSs  Upham  vs.  Cashier   etal.     Ga.  Decisions,  part  II. 76 

8.  A  bona  fide  and  absolute  conveyance  of  any  part,  or  the  whole  of  his 
estate,  by  a  person  unable  to  pay  his  debts,  (even  to  a  creditor  in  satis- 
faction of  a  pre-existing  debt,  whereby  another  creditor  is  excluded 
from  any  share  or  portion  of  the  estate  so  conveyed)  if  the  same  be 
free  from  any  trust  for  the  benefit  of  the  seller,  or  any  person  appoint- 
ed by  him,  is  a  valid  conveyance,  and  not  obnoxious  to  the  Act  of  1818. 
Eastman  et  al.  vs.    McAlpin.    1  Kelly 171 

4.  A  mortgage  would  be  obnoxious  to  the  provisions  of  the  Act  of  1818, 
and  void,  if  used  as  an  instrument  of  fraud,  for  the  purpose  of  secur- 
ing to  the  mortgagor  a  secret  trust  or  benefit  within  the  intent  and 
meaning  of  said  Act.     Davis    et  al.  vs.  Anderson  et  al.     1   Kelly 193 

5.  But  a  mortgage,  executed  by  a  debtor  in  insolvent  circumstances,  to  a 
creditor,  to  secure  the  payment  of  a  bona  fide  pre-existing  debt,  is  not, 
per  se,  fraudulent  under  said  Act,  as  against  creditors.     Ibid. 

6.  If  a  creditor  purchase  property  of  his  debtor  insatisfactionof  his  own 
debts  and  the  debts  of  other  favored  creditors,  and  buy  a  large  surplus 
over,  to  the  exclusion  of  a  particular  creditor,  whose  suit  is  pending, 

it  is  a  badge  of  fraud.     Peck  vs.  Sand.     2   Kelly 8 

7.  The  general  rule  is,  that  to  entitle  a  creditor  to  come  into  Equity,  to 
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obtain  satisfaction  out  of  the  equitable  estate  of  his  debtor,  he  should 
have  first  pursued  his  legal  remedies  to  every  available  extent  -with- 
out being  able  to  obtain  satisfaction :  yet  he  may  file  his  bill  at  once 
to  set  aside  fraudulent  conveyances,  made  by  defendants  in  fi.  fa.  with 
intent  to  delay,  hinder,  or  defraud  creditors  ;  nor  is  it  necessary  that 
there  should  be  a  return  of  "  nullabona,"  where  it  appeared  by  aliunde 
proof  that  all  their  effects  -were  exhausted,  except  those  embraced 
in  the  conveyances  alleged  to  be  fraudulent.  Thurmond  et  al.  vs.  Reese. 
S  Kelly •• 452 

8.  If  an  insolvent  debtor  assigns  his  property  to  one  or  more  persons  in 
trust,  for  a  portion  of  his  creditors,  to  the  exclusion  of  the  rest,  such 
conveyance  is  null  and  void,  by  the  Act  of  1818  as  against  those  who 
are  excluded.     Ezekiel  vs.  Dixon.     S  Kelly IBT 

9.  An  insolvent  debtor  may,  in  a  great  variety  of  ways,  under  the  laws 
of  Georgia,  give  a  preference,  bona  fide,  to  one  creditor  over  others. 
Mc  Whorter  vs.  Wright,  et  al.     5  Ga 555 

10.  A  covenant  by  a  surety  to  pay  the  debts  on  which  he  is  sm-ety,  is  a 
valuable  consideration  for  a  grant  or  conveyance  of  negroes  and  other 
property  by  an  insolvent  debtor.     Ibid 

11.  A  being  insolvent,  and  largely  indebted  to  B,  conveys  certain  prop- 
erty to  C,  to  be  held  for  his,  A's  use,  and  that  of  his  family,  and  deliv- 
ers possession.  Afterwards,  he  agrees  with  B,  in  consideration  of  a 
full  discharge,  to  turn  over  to  him  all  his  property,  real  and  personal, 
and  all  his  rights  of  property.  In  pursuance  of  this  agreement,  A 
turns  over  to  B,  all  his  property,  except  that  conveyed  to  C,  and  B 
executes  him  a  full  release :  Held,  that  the  agreement  between  A  and 
B  is  a  contract  of  sale,  and  that  the  title  to  A's  estate  vested  in  B,  in- 
cluding the  property  conveyed  to  C:  Held,  that  the  conveyance  to  C 
is  a  mere  nullity,  and  so  to  be  regarded,  when  in  any  Court  it  comes  in 
conflict  with  the  rights  of  creditors ;  and  also,  that  the  judgment  cred- 
itors of  B,  he  being  also  insolvent,  and  a  return  of  "nulla  bona" 
on  their  executions,  may,  in  a  Court  of  Equity,  by  decree,  apply  the 
property  so  conveyed  to  C,  in  payment  of  tlieir  judgments,  together 
with  the  rents,  issues  and  profits  thereon.  Woodard  et  al.  vs.  Solo- 
mon et.  al.    Ex'rs.     1  Ga 246 

12.  A  being  insolvent,  and  largely  indebted  to  B,  conveys  certain  prop- 
erty to  C,  to  be  held  for  the  use  of  A  and  his  family ;  afterwards  he 
agrees  with  B,  to  turn  over  to  him  all  his  property  and  rights  of  prop- 
erty. In  pursuance  of  this  agreement,  A  turned  over  to  B  all  of  his 
property,  except  that  conveyed  to  C,  and  B  executes  a  release ;  Held, 
that  the  title  to  the  property  conveyed  to  C,  vested  in  B,'and  that  the 
conveyance  to  C  is  a  mere  nullity,  and  so  to  be  regarded,  whenever 
in  any  event  it  comes  in  confiiet  with  the  rights  of  creditors.    Ibid. 
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13.  If  aninsolveot  debtor  pending  suit,  vnns  personal  property  to  an- 
other State,  for  the  purpose  of  defeating  his  creditor,  and  there  sells  it 
to  one  who  has  full  knowledge  of  the  fraudulent  purpose  for  which 
it  was  removed,  the  contract  will  be  declared  void  iu  the  Courts  of 
this  State,  in  a  contest  between  the  vendee  and  creditor.  Watts  vs. 
Kilburn.     '1  Ga 856 

14.  A  bona  fide  purchaser  without  notice,  from  a  purchaser,  with  notice 
of  the  fraud,  will  be  protected.     Herndon  vs  Doe  ex  dem.  Kimball.     Y 

Ga 432 

15.  An  insolvent  debtor  cannot  prefer  one  class  of  creditors,  under  the 
Act  of  1818,  by  a  conveyance  in  trust  for  their  benefit.     The  decision 

in  EzeMel  vs.  Dixon  approved.     Brown  et  al.  vs.  Lee  etal. 26*7 

16.  Where  B  executeda  deed  of  assignment  to  G  in  trust,  forthe  benefit 
of  certain  crditors,  which  deed  was  void  under  the  Act  of  1818, 
and  subsequently  executed  a  mortgage  of  the  same  property,  to  se- 
cure the  payment  of  a  bona  fide  debt :  Held,  that  the  mortgagees,  as 
creditors,  might  avoid  the  first  conveyance,  and  have  the  proceeds  of 
the  property  mortgaged  applied  to  the  payment  of  their  mortgage 
debt;  that  as  against  them  the  first  conveyance  was  in  law  a  nullity. 
Lee  et.  al.  vs.  Brown  et.  al.     1    Ga 215 

11.  An  assignment  of  assets  by  a  bank,  (insolvent  at  the  time,  and  about 
making  a  general  assignment,  and  against  which  proceedings  are 
pending  to  revoke  its  charter,)  made  to  a  creditor  cognizant  of  these 
things,  and  by  collusion  with  him  to  defraud  the  other  creditors  :  Held, 
to  be  void,  and  that  the  assets  so  assigned  is  a  trust  fund,  to  be  applied 
to  the  payment  of  the  debts  of  the  corporation.  Hightower  et  al.  vs. 
Mustian.     8   Ga 506 

18.  The  cashier  of  a  bank  may  do,  independently  of  a  board  of  directors, 
whatever  properly  appertains  to  his  ofiice;  and  one  of  these  acts  is  to 
pay  the  debts  of  the  bank,  by  a  transfer  of  negotiable  securities.  It 
is  not,  therefore,  competent  to  show  that  such  a  transfer  is  void,  by 
proof  that  it  was  made  after  the  board  of  directors  had  resigned,  and 
when  the  presidency  of  the  bank  had  been  assumed  by  a  person 
who  was   neither   an  officer  or  director :    Held,  farther,   that  such  a, 

transfer,  made  under  such  circumstances,  is  valid  in  law,  but  that  it  is 
admissible  to  prove  these  facts  upon  an  issue  of  fraud,  in  fact,  or  not. 
Cayey,  assignee,  et  al.  vs.  Giles,    receiver.     10   Ga 9 

1 9 .  An  assignment  made  by  an  insolvent  bank,  to  pay  an  existing  debt  to 
a  creditor,  is  not  void  in  law,  by  the  General  Law,  or  under  the  Act  of 
1818,  because  the  amount  of  effects  assigned  is  larger  than  would 
be  reasonably  sufficient  to  pay  the  debt,  and  because  there  is  a  stipu- 
lation that  the  excess  shall  be  returned  to  the  bank.    Ibid. 


54  ASSIGNMENT— III.  Fbaudulext,  (to. 

20.  It  is  competent  to  attack  such  an  assignment  upon  the  ground  of 
fraud,  in  fact,  and  any  fact  or  circumstance  iritliin  the  allegations  of 
complaioaut's  bill,  may  be  proven,  wliich  17111  go  to  show  that  the 
bank  intended  to  perpetrate  a  fraud  in  making  the  assignment.    Ibid. 

21.  Is  an  assignment  by  a  debtor  of  a  part  of  his  property  to  trustees, 
for  the  benefit — 1st,  of  such  creditors  as  should,  within  a  given  time, 
execute  a  release,  and  the  surplus,  if  any,  to  the  other  creditorsgener- 
ally,  valid?     Quere?     Jones  vs.  Dougherty.     10  &a 273 

2i.  When  the  deed  is  for  the  payment  of  the  creditors,  their  assent  will 
be  presumed,  unless  their  dissent  be  expressed.    Ibid. 

23.  It  has  been  held,  that  if  the  creditors  are  not  parties  or  privies  to 
the  deed,  and  the  trustee  has  not  dealt  with  them  in  performance 
of  its  provisions,  that  the  deed  operates  merely  as  a  power  to  the 
trustee,  andis  revocable  by  the  debtor ;  but  the  revocation  must  be 
made  before  the  creditors  have  affirmed  the  trust  by  filing  their  bill 
to  enforce  it.     Ibid. 

24.  The  death  of  a  debtor  does  not  operate  as  a  revocation  of  the 
trust.     Ibid. 

25.  An  assignment  to  creditors  for  the  payment  of  their  debts,  or  to  trus- 
tees for  that  purpose,  cannot  be  said  to  be  without  consideration,  espe- 
cially if  one  of  the  trustees  be  himself  a  creditor,  and  the  conveyance 
purports  to  be  founded  upon  a  consideration,  however  small.    Ibid. 

26.  A  deed  void  as  to  creditors,  may,  nevertheless,  be  good  between  the 
parties.    Ibid. 

27.  A  plaintiff  cannot  assign  a  debt,  the  subject  of  a  suit,  pending  the 
suit,  to  the  prejudice  of  third  persons.       Georgia  Decisions,  part  I....    133 

AssiGKMEHT  OF  Eeeoes.    See  Error,  II. 

Assignment  of  Execution.     See  Execution,  IV. 
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ASSUMPSIT. 

1.  An  express  contract  of  sale  cannot  be  recovered  on,  under  a  general 
indebitatus  assumpsit  count ;  it  must  be  specially  declared  upon. 
Banks  et  al.  vs.  Carter  et  al.     Dudley 92 

2.  Indebitatus  assumpsit  will  not  lie,  to  recover  a  collateral  article. 
Farrar  vs.  Barber.     Georgia  Decisions,  part  II. 125 

3.  A  count  in  tort  cannot  be  joined  with  one  in  assumpsit.  Hill  et  al.  vs. 
Lippitt.     Oa.  Decisions,  part  II 89 

4.  Where  assumpsit  is  the  proper  remedy,  a  scienter  is  not  necessary,  to 
enable  a  party  to  recover  for  fraudulent  representations.  Hence,  al- 
leging fraud  and  scienter,  in  such  case,  is  mere  surplusage,  andwill  not 
make  the  count  sound  in  tort,  so  as  to  constitute  a  misjoinder  with  a 
previous  money  count.     Ibid. 

5.  In  as3U7npsit,  all  the  facts  being  stated,  from  which  the  law  implies 
a  promise,  a  foi-mal  allegation  of  a  promise  is  not  necessary.  Bell  vs. 
Hohbs.     0-a.  Decisions 144 

6.  Assumpsit  lies  concurrently  with  debts  on  contracts,  expressed  or  im- 
plied, for  remuneration  for  personal  services,  as  well  as  for  all  the 
usual  money  demands.    Mahaffee  vs.  Petty  et  al.     1  Kelly 266 

T.  Compendious  forms  of  each.    Ibid.    Per  Wisbet,  J. 

8.  The  action  for  nioney  had  and  received,  is  an  equitable  action,  exten- 
sively remedial,  yet  it  is  subject  to  rules.  It  does  not  give  to  Courts 
of  Law  jurisdiction  which  belongs  to  Courts  of  Equity.      Whitehead 

vs.  Peck.     1  Kelly : 148 

9.  This  action  does  not  lie  where  there  is  not  a  contract  expressed  or 
implied,  between  plaintiff  and  defendant.  There  must  be  such  a  con- 
tract as  creates  a  privity  between  the  parties.    Ibid 149 

10.  It  does  not  lie  to  enforce  every  imaginable  equity  between  man  and 
man,  growing  out  of  moneyed  transactions.    Ibid. 

11.  It  lies  in  all  cases  where  money  is  in  the  handa  of  another,  which 
ex  aequo  et  bono,  the  plaintiff  is  entitled  to  recover,  and  which  the  de- 
fendant is  not  entitled,  in  conscience,  to  retain.     Yet  this  good  and 

just  right  in  the  plaintiff,  and  this  conscientious  liability  in  the  de- 
fendant, grow  out  of  privity  of  contract,  either  expressed  or  implied 
in  law.     Ibid.     Per  Lumpkin,  J. 
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12.  When  a  security  who  is  indemnified  by  mortgage,  voluntarily  pays 
a  usurious  note,  and  is  subsequently  reimbursed  by  his  principal,  in 
property,  the  latter  cannot  recover  of  the  creditor  the  excess  of  inter- 
est in  an  action   for  money  had  and  received.     Whitehead  vs.  Peck. 

1    Kelli/ 145—148 

13.  Usury  paid  by  a  surety  may  be  recovered  back  by  him,  in  this  form 
of  action,  but  not  by  the  principal,  though  he  has  reimbursed  the  sure- 
ty. There  is  no  privity  of  contract,  either  expressed  or  implied,  in 
law,  between  the  principal  and  his  creditor,  in  such  a  case.  Per  M"is- 
BET,  J.    Ibid i .   150 

14.  The  action  for  money  had  and  received,  has  been  of  late  years,  ex- 
tended, on  the  principle  of  its  being  like  a  bill  in  Equity,  and  there- 
fore in  order  to  recover,  on  a  count  for  money  had  and  received,  the 
plaintiff  must  show  that  he  has  equity  and  conscience  on  his  side, 
and  that  he  could  recover  it  in  a  Court  of  Equity.  Per  Warnek,  J. 
Whitehead  vs.  Peck,     1  Kelly 15S 

15.  The  payment  of  the  money  by  B  to  P,  having  been  subsequently 
adopted  and  ratified  by  W,  and  B  reimbursed  therefor,  "W"  was  enti- 
tled, both  in  Law  and  Equity,  to  recover  the  amount  of  usurious  in- 
terest from  P,  who  received  it,  equally  as  if  the  money  had  been  paid 
directly  by  W,  to  P,  out  of  his   own  hands.     Ibid 165 

16.  Where  the  surety  pays,  it  is  in  contemplation  of  law,  a  payment 
made  for  the  principal  debtor,  and  he  may  recover  it  in  an  action 
against  the  principal  for  so  much  money  paid  for  his  use.    Ibid 155-6 

11.  If  parties  think  proper  to  treat  property  delivered  in  payment  and 
received  as  cash,  they  have  a  legal  right  to  do  so,  and  such  payment,  in 
judgment  of  law,  will  be  considered  as  a  cash  payment.     Ibid. 155  • 

18.  The  money  which  P  receives  fromB,  over  and  above  the  principal 
andlawful  interest,  was  in  legal  contemplation,  W's  money,  paid  by 
B  to  P,  for  him,  and  which,  in  Equity  and  good  conscience,  P  ought 
to  refund,  and  the  law  raises  an  assumpsit  in  favor  of  W,  and  creates 
a  privity  of  contract  between  P  and  W,  which  authorizes  W  to  recov- 
er in  this  form  of  action .     Ibid 166 

19.  When  it  appeared  that  the  plaintiff  in  a  suit  for  the  price  of  lumber 
delivered,  had  a  cash  and  credit  price,  and  the  usual  term  of  credit 
had  expired  before  suit,  it  was  held  that  he  might  recover  the  credit 
price,  though  the  lumber  was  charged  in  the  bill  of  particulars  at 
the  cash  price,  under  the  expectation  that  the  account  would  be  paid 
when  presented.    Taylor  vs.  Tucker.     1  Kelly 235 

20.  There  must  be  a  time  averred  in  the  writ,  when  every  material  or  tra- 
versable fact  transpires.    Bond  vs.  Tkc  Central  Bank.    2  Kelly 99 
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21.  In  a  suit  by  the  bearer  against  the  maker  of  the  note,  the  omission 
in  the  declaration  to  allege  the  time  when  the  note  was  transferred, 
is  cured  by  verdict  or  confession  of  judgment.     Ibid. 

22.  'So  promise  need  be  alleged  in  a  declaration,  when  the  facts  set  forth 
show  a  legal  liability  without  it.    Ibid. 

23.  A  declaration  with  the  common  counts  for  money  had  and  re- 
ceived, and  for  money  paid,  laid  out  and  expended,  without  specifica- 
tion by  bill  of  particulars,  or  otherwise,  on  what  account  speciallyit 
was  received  or  paid  out,  is  defective ;  but  it  is  such  a  defect  as  is 
amendable,  and  being  cured  by  a  verdict,  is  not  good  in  arrest.    Dill 

et.  al.  vs.  Jones.     3  Kelly 81 

24.  Where  P,  without  authority  of  law,  sold  the  land  of  N  to  P  and  H, 
after  the  death  of  N,  and  before  administration  on  N's  estate,  and  re- 
ceived a  part  of  the  purchase  money  therefor :  Held,  that  the  adminis- 
trator of  BT,  could  not  maintain  an  action  against  P,  for  money  had  and  re- 
ceived to  his  use,  nor  for  the  use  of  the  estate  of  K,  for  the  reason  that  the 
legal  representatives  of  N  had  not  been  deprived  of  any  legal  or  equit- 
able interest  in  the  land,  by  such  unauthorized  sale,  as  would  equita- 
bly entitle  them  to  recover  the  purchase  money  therefor.    Orews  JSx'rs, 

vs.  Heard,  Adm'r.    T  Ga 60 

25.  Money  paid  by  mistake  of  law,  may  be  recovered  back  in  an  action 
for  money  had  and  received,  where  there  is  a  full  knowledge  of  all  the 
facts:  Provided,  the  mistake  is  clearly  proven,  and  the  defendant  can- 
not in  good  conscience  retain  it.     Oulbreath  vs.  Cidbreath.     1  Ga...'     64 

26.  If  one  sells  property  of  another,  without  authority,  the  owner  may 
waive  the  tort,  and  sue  him  for  the  money.  Merchant's  Bank  vs. 
Raids  et  al.     1  Ga 191 

21.  If  the  declaration  allege  a  special  contract  for  the  rent  of  mills,  to 
be  paid  in  repairs,  and  it  is  proven  on  the  trial,  the  plaintiff  cannot 
recover  on  the  common  count  for  a  quantum  meruit,  but  will  be  held 
to  the  special  contract,  and  the  measure  of  damages  is  the  value  of 
the  repairs  agreed  to  be  made,  and  the  loss  sustained  by  the  failure 
to  make  them.    Baldwin  vs.  Lesseur.     8  Ga ■     11 
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II.  ATTACHMENT    BONDS. 

III.  SUBSEQUENT    PROCEEDINGS, 
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V.  LIEN    OF. 

VT.  VOm    ATTACHMENTS. 

VII.  ATTACHMENTS    FOR    CONTEMPT. 


I.    WHEN  IT  LIES,   ANB  AFFIDATIT  TO  OBTAIN. 

1.  An  affidavit  for  attachmeut,  which  states  that  "defendant  is  removing 
•without  the  limits  of  this  State,  as  this  deponent  doth  verily  believe,"  is 
sufficiently  positive,  under  the  Act  of  1816.  Ginnis  vs.  Bacon.  BvMey.  195 

2.  If  plaintiff  in  his  affidavit  use- the  words  "has  absconded,"  they  are 
sufficient,  under  the  Act  of  1799,  though  the  words  in  that  Act  are 
used  in  the  present  tense.     Selleck  vs.  Tuedsdell.     Dudley 196 

8.  In  the  same  affidavit  for  attachment,  plaintiff  may  set  forth  notes  due, 
that  are  not  due,  and  that  he  is  indorser  on  certain  other  notes  of  de- 
fendant, which  are  not  yet  due,  without  subjecting  himself  to  the  con- 
sequences of  a  misjoinder  of  actions,  the  Acts  of  1'799,  1816,  and  1820 
being  in  effect  but  one  Act,  so  far  as  this  point  is  concerned.  Selleclc 
vs.  Tuedsdell.    Dvdley • 196 

4.  A  plaintiff  who  makes  an  affidavit  for  an  attachment,  does  not  entitle 
himself  to  the  benefit  of  the  Act  of  1816  and  1820,  by  simply  showing 
in  his  affidavit  that  the  defendant  absconds.  To  obtain  the  benefit  of 
these  Statutes,  he  must  state  that  his  debtor  is  removing,  or  about  to 
remove  without  the  limits  of  this  State,  according  to  the  Act  of  1816, 
and  that  the  principal  debtor  is  removing,  or  about  to  remove,  or  has 
removed  without  the  limits  of  the  State  or  County,  according  to  that 
of  1820.     Ibid. 

6.  J.  E.  W.  one  of  the  mercantile  firm  of  J.  E.  W.  &  Co.  of  Savannah 
(who^e  commercial  house  was  in  Liverpool)  whilst  in  the  latter  place, 
drew  his  individual  bill  in  favor  of  the  plaintiff,  on  his  house  in  Sa- 
vannah, who  accepted  the  same,  but  afterwards  suffered  it  to  be  pro- 
tested for  non-payment:  Held,  that  the  payees  of  said  bill  were  enti- 
tled to  take  out  process  of  attachment  against  the  individual  estate 
of  the  non-resident  drawer,  as  drawei-.  in  addition  to  the   remedy,  by 
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action  against  the  firm  of  J.  E.  W.  cSs  Co.  as  acceptors.     Richardson  et 
al.  vs.  White.    R.  M.  Charl 63 

6.  An  affidavit  taken  for  the  issuing  of  an  attachment,  signed  by  Daniel 
Herman,  and  attested  by  a  judicial  officer,  ■which  in  its  body  describes 
the  person  sworn  as  Daniel  Herman,  is  a  sufficient  oath  under  our  at- 
tachment laws.     Kahn  vs.  Herman.    S  Kelly 269 

I.  The  property  of  a  foreign  corporation  within  this  State,  is  liable  to  be 
attached,  under  our  attachment  laws.  South  Carolina  R.  R.  Co.  vs. 
McDonald.     5  Ga 631 

8.  Where  an  agent  or  attorney,  in  making  an  affidavit  for  an  attachment, 
swears  positively  to  the  indebtendness  of  the  debtor  to  the  creditor,  it 
is  no  objection  to  the  affidavit,  although  such  agent  or  attorney  may 
swear  under  the  Act  of  1836,  to  the  best  of  his  belief,  from  the  evi- 
dence in  his  possession.  The  Act  of  1836  is  permissive,  not  compul- 
sory.    Xein/  vs.  Millman  et  al.     7  Ga 167 

9.  An  affidavit  that  the  debtor  "  has  absconded,"  is  insufficient.  It  must 
state  that  be  "absconds."    Ibid. 

10.  Under  the  2d  section  of  the  Act  of  1816,  attachments  can  issue 
against  a  debtor  for  a  debt  not  due,  only  when  the  debtor  is  about  to 
remove  without  the  limits  of  this  State.    Ibid. 

II.  Affidavits,  under  our  attachment  laws,  should  be  signed  by  the  Mag- 
istrates before  whom  they  are  taken,  with  the  addition  of  their  official 
description.     Sirdsong  &  Bledge  vs.  McLaren.     8   Ga -. 621 

12.  An  attachment,  ordinarily,  cannot  issue  for  a  partnership  debt  against 
one  of  the  partners,  individually,  and  be  levied  on  the  partnership  pro- 
perty, on  the  gi-ound  of  the  non-residence  of  the  defendant  in  attach- 
ment. Secus,  if  the  non-resident  partner  or  partners  were  the  only 
survivors  of  the  firm.     Wiley  &  Co.  vs.  Sledge,    S  Ga 632 

13.  An  attachment  sued  out  by  an  attorney,  on  the  ground  that  "he 
was  informed  and  believed  "  that  the  debtor  resided  out  of  the  State : 
Held,   insufficient.    Deupree  vs.  Eisenach.    9  Ga 698 


II.    ATTACHMENT  BONDS. 

1.  The  bond  given  in  pursuance  of  the  Statute  regulating  attachments, 
must  be  such  a  bond  as  can  be  enforced  by  the  Courts  of  this  State; 
therefore,  if  the  obligor  reside  in  another  State,  the  bond  is  bad,  and 
the  attachment  wUl  be  dismissed.     Thompson  vs.  Arthur.    Dudley..  263 
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2.  An  attachment  bond  which  contains  the  conditions  prescribed  by  law, 
and  the  further  condition,  that  the  plaintiff  shall  prosecute  his  suit 
with  effect,  at  the  term  to  which  it  is  returnable,  is  substantially  in 
conformity  with  the  Statute,  and  sufficient  to  prevent  the  dismission 
of  the  attachment,    Kahn  vs.  Herman.     3  Kelly 2*71 

8.  Under  the  Act  of  lt99,  bond  and  security  must  be  given  before  an  at- 
tachment can  issue.     Levy  vs.  Milman  et  al.     1   Ga 167 

4.  Where  the  attachment  bond  is  made  payable  to  the  individual  mem- 
bers of  a  firm,  where  the  attachment  is  su«d  out  against  the  firm,  and 
it  does  not  recite  that  the  obligees  compose  the  firm,  the  bond  and 
attachment  are  both  void.     Birdsong  &  Sledge  vs.  McLaren.     8  Oa...  521 

6.  In  order  to  sue  out  an  attachment  in  behalf  of  a  firm,  one  partner 
has  the  right  to  execute  a  bond  in  the  name  of  the  firm.  Dow,  Wil- 
son and  another  vs.  Smith  &   Co.     8  Ga 651 

6.  The  plaintiff  in  attachment  swears  that  there  is  due  to  him,  from 
the  defendant,  on  note,  forty-five  dollars  and  ninety-two  cents,  besides 
interest:  ffeld,  that  a  bond  given  only  for  double  the  sum  of  forty -five 
dollars  and  ninety  cents,  is  a  compliance  with  the  Statute  which  re- 
quires the  plaintiff  in  attachment  to  give  bond  in  a  sum  equal  to  double 
the  amount  sworn  to  be  due.     SauUer&Ivyvs.Butler.    10  Ga 510 


III.     SUBSEQUENT  PROCEEDINGS  ON  ATTACHMENTS. 

1.  If  defendant  in  attachment  appear  and  put  in  special  bail,  he  dissolves 
the  attachment,  relieves  his  goods  from  its  lien,  and  it  becomes  hence- 
forth a  proceeding  in  personam.     Inferior  Court  vs.  Barr  et  al.     Dudley    33 

2.  Attachment  may  also  be  dissolved  by  defendant's  giving  bond  with 
good  security  to  appear,  abide  by,  and  perform  the  order  or  judgment 
of  the  Court,  and  after  attachment  is  dissolved,  the  proceeding  need 
not  be  advertised.    Ibid. 

3.  A  judgmentin  attachment  may  be  set  aside  in  a.  Court  of  Law,  upon 
an  issue  suggesting  fraud  or  want  of  consideration,  tendered  by  a 
judgment  creditor  of  the  defendant  in  attachment.  Smith  vs.  Gettin- 
ger  et  al.     3  Kelly 141 

4.  A  declaration  in  attachment  need  not  recite  the  previous  proceed- 
ings, which  are  already  part  of  the  record.  Bell  vs.  Hobbs.  Ga.  De- 
cisions, part  II, 144 

i.  Declarations  founded  on  the  pi-ocess  of  attachment,  must  be  filed   at 
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the  first  term  of  the  Court  to  which  the   attachment  is  m.ade  returna- 
ble.   Birdsong  <k  Sledge  vs.  Brooks.    1  Ga.  88.    Levy  vs.  Millman  et  al.  167 

6.  The  levy  of  an  attachment  must  be  advertised  by  the  officer  levying 
the  same,  at  the  court  house  in  the  County  to  which  the  same  is  made 
returnable,  at  least  thirty  days  before  the  sitting  of  the  Court.     Lemj 

vs.   Milman  et  al.     1   Ga ,.   16Y 

7.  A  general  judgment  creditor  cannot  form  an  issue  and  traverse  the 
truth  of  the  affidavit  of  the  attaching  creditor,  after  judgment  ren- 
dered on  the  attachment,  and  on  a  motion  to  distribute  money  belong- 
ing to  the  defendant.     JDow,  Wilson  and  another  vs.  Smith  &  Co.  8  Ga.  551 

8.  Land  cannot  be  levied  on  and  sold  under  an  order  of  the  Magistrates, 
on  attachments  returnable  to  Justices'  Courts.  It  must  be  by  virtue 
of  an  execution  issuing  upon  the  judgment  in  attachment.  Rogers  vs. 
McDill  &  Campbell.     9  Ga SOS 

9.  There  is  no  Statute  in  Georgia,  authorizing  an  agent  to  execute  a 
forthcoming  bond  for  property  levied  on  by  attachment.  Gilmer  vs. 
Allen.     9    Ga 208 


IV.  AMENDMENDMENTS  OF  ATTACHMENTS,  Ac. 

1.  The  Sheriff  failing  to  return  that  he  has  advertised  his  proceed- 
ing according  to  law,  may  amend  his    return  at   any  time.     Wilson 

vs.  Ray.     T.    U.  P.  Charl 109 

2.  "Where  an  attachment  was  directed  "  to  the  Sheriff  of  the  County  of 
Chatham,"  instead  of  "  to  all  and  singular  the  Sheriffs  and  Constables 
of  this  State  :"  Held,  that  it  might  be  amended,  it  being  addressed  to 
one  of  the  individuals  entrusted  by  law  with  its  execution,  and  there 
being  something,  therefore,  to  amend  by.  Smets  vs.  T.  &  J.  Weather- 
shee.     R.  M.Cliarl 637 

4.  All  the  Statutes  relating  to  attachments,  being  in  pari  materia,  must 
be  taken  together.    Ibid. 

V.    LIEN  OF  ATTACHMENTS. 

1.  The  lien  of  attachments  is  created  by  the  levy,  and  not  the  judgment 
on  attachment,  and  in  all  cases  of  conflicts  between  attachments,  the 
one  first  served,  shall  be  first  satisfied.  McDougald  vs.  Barnard.  8 
Kelly 1T2 

2.  In  a  contest  between  attachments  and  ordinary  suits,  it  is  the  judg- 
ment, and  not  the  levy,  which  fixes  the  lien.    Ibid. 17£ 
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3.  In  a  contest  between  attachments  and  ordinary  judgments,  the  lien 
is  fixed  by  the  judgment,  and  not  by  the  levy.  Barker  et  al.  vs.  Mc- 
DoHffald  et  al.     5   Ga 

VI.    VOID  ATTACHMENTS. 

1.  Where  an  attachment  issued  under  the  Act  of  1799,  more  than  thirty 
days  before  the  next  Court  in  the  County  in  which  it  was  levied,  and 
was  made  returnable  nearly  twelve  months  after  its  date:  Held,  to  be 
null  and  void  by  the  express  declaration  of  the  Act.  Casey  .vs.  Wiley 
&Co.   5     Oa ■• 333 

2.  Where  the  attachment  bond  is  made  payable  to  the  individual  mem- 
bers of  a  firm,  where  the  attachment  is  sued  out  against  the  firm,  and 
it  does  not  recite  that  the  obligees  compose  the  firm,  fhe  bond  and  at- 
tachment are  both   void.    Bledge  et  al.  vs.  McLaren.    8  Ga 251 


VIJ.  ATrACHMENTS  FOR  CONTEMPT. 

1.  A  Sheriff  cannot  execute  an  attachment  for  contempt  of  Court,  out 

of  his  County.     2'Ae  State  vs.  Harrell.     Ga.  Decisions,  part  I. 130 

2.  If  it  is  admitted  to  be  true,  or  found  so  by  a  Jury,  upon  issue  submit- 
ted for  that  purpose,  that  the  Sheriff  suffered  a  prisoner,  in  custody 
under  an  attachment,  to  go  at  large  in  the  jail,  with  a  full  knowledge 
that  there  was  a  breach  in  the  wall  of  one  of  the  rooms,  through  which 
he  could  and  did  escape,  the  Sheriff  is  liable  to  an  attachment,  and 
the  party  injured  will  not  be  driven  to  his  action  for  an  escape.    Craig 

et  al.  vs.  Maltlie.     1   Kelly 54'7-9 

3.  A  Sheriff  is  liable  to  be  attached,  for  the  failure  of  his  deputy  to  pay 
over  money  collected  ou  an  execution  by  him.     In  the  matter  of  John 

L.  Stephens.     1  Kelly eSt-gl 

4.  Where  a  Sheriff  has  collected  money  ou  an  execution,  and  fails  topay 
it  over,  the  party  injured  by  such  failure,  may  have  an  attachment  for 
contempt  against  such  Sheriff;  and  if  such  attachment  is  procured  at 
the  instance  of  the  plaintiff  in  execution,  for  his  own  benefit,  and  to 
redress  his  own  individual  wrong,  it  is  a  civil  process,  and  such  plain- 
tiff in  execution  is  liable  to  pay  the  costs  of  the  Sheriff's  imprison- 
ment, and  not  the  County.     The  Justices,  &c.  vs.  Bivins.     6   Ga StS 

5.  Where  a  rule  is  made  absolute  against  a  Sheriff,  for  the  payment  of 
money,  an  attachment  for  contempt  cannot  issue  tliereon  against  him, 
until  he  is  first  called  iipon  to  show  cause  why  an  attachment  should 
not  issue.     Davis  vs.  Irwin.     8   Oa 168 
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6.  Where  the  Sheriff  arrested  a  defendant  under  ca.  sa.  and  took  a- 
bond  for  his  appearance,  for  less  than  twice  the  amount  of  the  credit- 
or's claim  :  Seld,  that  the  escape  was  negligent,  and  not  voluntarj,, 
and  that  the  Sheriff  might  retake  the  defendant,  and  discharge  an: 
attachment  for  contempt,  by  surrendering  him  in  Court.  CoUei^  vs.. 
Mofrgan.     5  Oa l^ys 

7.  When  an  attachment  has  been  granted  against  a  Sheriff,  for  neglect- 
ing to  levy  an  execution,  he  may  purge  his  contempt  by  selling  aJl  the 
defendant's  property,  and  bringing  the  money  into  Court,  before  the 
attachment  issues,  even  if  other  ji?. /as.  claim  it  all.  Chittenden  vs. 
Brady.     Ga.  Decisions, part II. ....^.. »»^  aia 

See  Contempt. 


ATTORNEY. 

1.  An  attorney  who  institutes  a  suit  for  a  client,  living  wut  of  the-  State, 
or  out  of  the  County,  where  the  defendant  resides,  is  liable  for  all 
cost,  in  the  event  of  the  suit  being  dismissed  or  his  client  cast ;  or  if 
he  recover,  and  judgment  be  entered  up,  and  execution  issue,  and 
there  is  a  return  thereon  of  no  property,  be  is  stUl  liable  for  costs. 
Carmichael  vs.  Pendleton  et  al.     Dudley .-.  lli 

2.  Where  the  party  has  been  prevented  fi-om  availing  himself  of  bis  le- 
gal defence,  by  the  irregularity  of  the  commissioners  nominated  by 
himself^  to  take  testimony,  or  the  misconduct  of  his  attorney,  he  will 
not  be  entitled  to  an  injunction.    Albritton vs.  Bird.     M.  M.  Chart..     93 

3.  It  is  sufficient,  if  a  warrant  of  attorney  be  exhibited  when  demanded  : 
it  may  be  executed  at  any  stage  of  the  suit.  Nichols  et  al.  vs.  Dennis 
et.al.     R.  M.    Charl 188 

4.  A  warrant  of  attorney  continues  to  exist  after  judgment,  if  any  other 
process  is  required  to  obtain  the  full  benefits  of  such  judgment.    Ihid. 

5.  A  warrant  of  attorney  to  carry  on  a  suit,  was  given  to  L  and  M,  at- 
torneys at-law,  and  co-partners  ;  judgment  was  obtained  thereon,  and 
after  the  death  of  L,  sci.fa.  was  issued  against  the  bail  by  M  and  N, 
who  had  entered  into  copartnership :  Held,  that  the  copartnership 
of  L  and  M,  was  revived  ae  to  the  cases  brought  by  them,  by  the  co- 
partnership of  M  and  IS,  and  that  the  latter  firm  had  authority  to 
prosecute  such  process  under  such  warrant  of  attorney.    Ibid. 188 
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6.  A  declaration  seeking  to  charge  an  attorney  on  a  promissory  note, 
placed  in  his  hands  for  collection,  must  either  allege  that  he  received  the 
money,  or  that  the  debt  was  good,  and  a  reasonable  time  had  elapsed, 
and  that  it  had  not  been  collected  and  paid  over,  or  that  the  claim 
had  been  lost  by  neglect,  or  want  of  professional  skill.  Nishet  vs. 
Lawson.     1  Kelly 281-2 

*t.  The  attorneys  at  law  against  whom  no  fraud  is  charged  nor  relief 
sought,  ought  not  to  be  made  parties  with  their  clients,  in  a  bill  to  set 
aside  a  judgment  at  law.     Kenan  et.  al.vs.  Miller.     2  Ga 328 

8.  A  letter  addi-essed  by  the  plaintiff's  attorney  to  the  Sheriff,  authoriz- 
izing  him  to  allow  certain  payments  in  calculating  the  amount  due  on 
sundry  _^. /as.  does  not  give  that  officer  power  to  enter  those  sums  as 
credits  upon  saiA  fi.fas.     Harden  et  al.  vs.  Central  Bank.     5  Cra 449 

9.  An  attorney  at  law  who  has  money  or  other  effects  belonging  to  the 
defendant  in  his  hands,  is  subject  to  be  garnisheed.  Tucker  vs.  Banks 
etal.     6   Qa 680 

10.  "Where  an  agent  or  attorney,  in  making  an  affidavit  for  an  attach- 
ment, swears  positively  to  the  indebtedness  of  the  debtor  to  the  cred- 
itor, it  is  no  objection  to  the  affidavit,  although  such  agent  or  attorney 
may  swear,  under  the  Act  of  1836,  to  the  best  of  his  belief,  from  the 
evidence  in  his  possession.  The  Act  of  1836  is  permissive,  not  com- 
pulsory.    Levy  vs.  Milman  et  al.    1   Ga 167 

11.  An  attorney  is  bound  to  the  highest  honor  and  integrity — to  the  ut- 
most good  faith — yet,  if  in  the  exercise  of  a  diligence  beyond  the  pow- 
ers and  obligations  of  his  trust,  he  realizes  afundupon  a  judgment  in 
his  own  favor,  out  of  the  debtor,  he  is  not  bound  to  apply  it  to  his 
client's  claim.     Oox  vs.  Sullivan.     1  Ga 144 

12.  An  attorney  is  bound  to  reasonable  skill  and  diligence,  and  is  lia- 
ble for  ordinary  neglect ;  and  the  skill  required  has  reference  to  the 
character  of  the  business  which  he  undertakes  to  do.    Ibid. 

13.  The  damages  do  not  necessarily  extend  to  the  whole  amount  of  the 
debt  which  he  assumes  to  collect,  but  only  to  the  loss  which  his  cli- 
ent has  actually  sustained.    1  bid. 

14.  The  client  is  not  bound  to  any  diligence,  unless  stipulated  for  in  the 
contract.    Ibid 

15.  Bill  for  an  account  by  a  client,  against  an  attorney,  should  be  dismiss- 
ed on  demurrer,  if  any  account  can  be  fairly  taken  in  a  Court  of 
Common  Law,  and  suitable  relief  had,  there  being  no  discovery  sought 
or  required,  or  allegation  in  the  bill,  to  show  the   peculiar  remedial 
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process  or  functions  of  a  Court  of  Equity  to  be   necessary.     Powers 

et  al.  vs.  Cray,  Receiver.     "7  Qa 205 

16.  An  attorney's  receipt  described  the  note,  but  omitted  an  indorse- 
ment upon  it :  Held,  in  an  action  upon  it,  that  it  was  competent  to 
prove  the  indorsement  by  parol.     Cox  vs.  Sullivan.     1  Qa 144 

lY.  A,  indorsee  of  a  negotiable  note,  given  by  B,  placed  the  same  in  the 
hands  of  an  attorney  for  collection.  B,  as  collateral  security  for  the 
payment  of  said  note,  placed  in  the  hands  of  A's  attorney,  a  larger 
amount  of  notes  and  other  evidences  of  debt,  against  third  persons,  ta- 
king a  receipt  therefor,  from  A's  attorney,  in  -which  the  attorney  stip- 
ulates, as  soon  as  he  collected  suflBcientto  pay  B's  note,  to  deliver  the 
same  to  B,  and  pay  him  any  balance  there  might  be  remaining  : 
Held,  that  the  evidences  of  debt  were  not  taken  in  satisfaction  of 
B'a  note,  and  that  such  receipt  did  not  amount  to  any  agreement,  by 
A's  attorney,  not  to  sue  B,  till  the  securities  mentioned  therein 
could  be  collected.      Pennington  vs.  Watson.     Dudley 98 

18.  May  an  attorney  at  law,  who  appears  on  the  first  trial,  enter  an  ap- 
peal without  special  authority  ?  And  is  it  his  duty  to  do  so  !  The 
Gem.  of  Roads,   dc.    5S0th   Bis.  vs.  The   Griffin,  do.  P.   R.   Co.     9 

Ga 487 

19.  For  counsel  to  attempt  surreptitiously  to  get  before  the  Jury,  by 
way  of  supposition,  facts  which  have  not  been  proven,  is  highly  repre- 
hensible.   Berry  vs.  The  State.     10  Ga 611 

See  Continuance,  2S  to  28;   Costs,  I,  1. 


AUGUSTA. 

1.  Under  the  authority  to  pass  all  ordinances  requisite  for  the  security, 
welfare,  and  convenience  of  the  City,  the  City  Council  are  empowered 
to  pass  an  ordinance  regulatmg  the  keeping  and  retailing  of  gunpow- 
der within  the  corporate  limits.      Witliams  vs.    The  City  Council. 

4  Ga...:. 509 

2.  "  Criminal  cases,"  as  used  in  the  1st  sec.  4th  art.  of  the  Constitution 
of  Georgia,  refers  to  violations  of  public  laws,  and  not  locai  by-laws 
of  Towns  or   Cities.     Ibid. 
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S.  "  Th-ial  by  Jury  as  heretofore  used,"  does  not  refer  to  pecuniary  penal- 
ties imposed  by  municipal  corporations.    Ibid. 

4.  Under  the  charter  giving  them  authority  to  establish  by-laws  and  or- 
dinances, respecting  streets,  wagons,  &c.  the  City  Council  have  author- 
ity to  regulate  the  weight  which  should  be  carrred  by  loaded  wagons 
over  the  streets  of  the  City.    Nagle  vs.  The  Oity  Council.    5  Ga 546 

5.  By  the  terms  of  the  charter,  the  City  Council  are  vested  "with  full 
power  and  authority  to  make  such  assessments  on  the  inhabitants  of 
the  City,  or  those  who  hold  taxable  property  therein,  for  the  safety, 
benefit,  convenience  and  advantage  of  the  said  City,  as  shall  appear  to 
them  expedient :  Held,  that  the  assessment  of  a  tax,  on  the  value  of  the 
real  estate  within  the  corporate  limits,  for  the  purpose  of  constructing  a 
canal  for  the  better  securing  an  abundant  supply  of  water  for  the  City, 
is  not  a  violation  of  the  charter,  or  contrary  to  the  laws  of  the 
State.     Frederick  vs.  The    City   Council.     5  Ga 661 

6.  While  the  City  Council  of  Augusta  confines  itself  within  the  limits 
of  the  charter,  to  make  police  regulations  under  its  own  ordinances, 
it  cannot  be  considered  a  Court  subject  to  prohibition.  Mealing  vs.  The 
City  Council.      Dudley, 221 

7.  The  City  Council  have  the  power  to  establish  and  enforce  such  by- 
laws and  ordinances,  respecting  the  harbor  and  wharves,  and  every 
regulation  that  shall  appear  to  them  requisite  for  the  security,  wel- 
fare and  convenience  of  the  city.  Dubois  vs.  The  City  Coniicil.    Dudley.     31 


AUTREFOIS  ACQUIT. 

1.  When  a  prisoner  is  put  upon  his  trial,  and  a  Jury  empannelled  and 
,     sworn  for  the  purpose  of  trying  him,  a  nolle  prosequi  cannot  be  enter- 
ed without  his  consent.     And  if  so  entered,  a  plea  of  Autrefois  Acquit 
will  bar  any  subsequent  indictment  for  the  same  offence.    Meynolds  vs. 
The  State.    3  Kelly 66 

2.  When  defendants,  indicted  jointly,  sever  ou  their  trial,  it  is  the  priv- 
ilege of  the  State's  counsel  to  elect  which  shall  be  tried  first  ;  and 
where  issue  is  joined  upon  a  plea  of  Autrefois  Acquit,  by  one  defend- 
ant, before  he  announces  himself  ready  for  trial  on  the  merits,  and  that 
issue  is  disposed  of,  this  does  not  amount  to  an  election  by  the  State. 
Stiidstill  vs.  The  State.     IGa o 
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I.    IN  CIVIL  CASES. 

1.  In  scire  facias  against  bail,  where  no  plea  had  been  filed,  judgment 
may  be  rendered  upon  motion  without  the  interTention  of  a  Jury : 
aliter,  where  defence  made.  Reed  vs.  Sullivan,  Ex'r.  1  Kelly  294. 
Also,  1  Kelly 310 

2.  The  service  of  scire  facias  against  bail  in  Georgia,  is  very  much  as  in 
England  ;  as  for  example,  if  the  defendant  cannot  be  found,  return  of 
two  toAjZs  will  authorize  farther  proceedings.  If  he  fail  to  appear 
after  service,  or  after  return  of  two  nihils,  or  appearing,  fails  to  plead, 
judgment  may  be  entered  up  against  him.    Ihid.  « 

8.  A  scire  facias  against  only  one  defendant  as  bail,  isaued  by  the  Clerk 
of  one  County,  and  directed  to  the  Sheriff  of  another,  is  bad,  and  will 
be  quashed,  upon  motion.     Garvin  vs.  Gallagher.     1  Kelly 315 — 16 

4.  A  scire  facias  against  bail  is  not  such  an  original  suit,  within  the 
meaning  of  the  Constitution  of  Georgia,  as  to  requu'e  it  to  be  institu- 
ted in  the  County  of  the  bail's  residence.    Ibid, 316 

6.  When  bail  surrenders  his  principal  during  the  session  of  the  Court, 
it  ia  his  duty  to  have  an  exoneretur  entered  on  the  minutes  of  the 
Court,  which  will  be  the  only  legal  evidence  of  his  discharge.  Orif- 
fin  vs.  Moore.     2  Kelly 334 

6.  According  to  the  provisions  of  the  Judiciary  Act  of  1799,  the  liabil- 
ity of  bail  in  this  State,  is  not  absolutely  fixed,  until  the  plaintiff  in 
the  action  obtains  final  judgment  for  his  demand,  and  a  capias  ad  satis- 
faciendum, issues  thereon,  and  the  principal  cannot  be  found,  scire  fa- 
cias issues  against  the  bail,  which  must  be  served  twenty  days  before 
the  Court,  and  judgment  thereon  :  Held,  that  the  bail  has  the  right  to 
surrender  his  principal,  in  discharge  of  his  liability,  at  any  time  be- 
fore final  judgment  on  the  scire  facias,  and  that  the  death  of  the  par- 
ty between  the  return  of  non  est  inventus  and  final  judgment  on  the 
scire  facias,  might  be  shown  in  discharge  of  the  bail.    Ibid. 

1.  A  principal  having  given  security  on  a  bail  process,  may  avail  him- 
self of  a  want  of  conformity  between  the  amount  indorsed  on  the  writ, 
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and  the  amount  sw^orn  to,  by  motion  to  discharge  the  bail.     Jennings 

vs.  Sledge.    3  Kelly 130 

8.  An  indorsement  on  the  writ,  in  a  bail  suit,  of  an  amount  larger  than 
the  sum  sworn  to,  is  conti-ary  to  the  Statute,  and  the  bail  process  in 
such  case  is  void,  and  the  bail  discharged.    Jennings  vs.  Sledge.  S  Kelly  130 

9.  It  is  not  necessary  in  an  affidavit  to  hold  to  bail,  to  set  forth  or  de- 
scribe the  cause  of  action  or  the  character  of  the  debt.  Montigu  vs. 
Leati.     1   Ga 366 

10.  Where  a  scire  facias  is  issued  on  a  bail  bond  against  the  principal  and 
bail  jointly,  and  the  Sheriflf  returns  "won  est,"  (Sec.  as  to  the  principal, 
the  creditor  may  proceed  to  enter  up  judgment  against  the  bail-  Ford 

vs.  Lane.     8  Oa 322 

11.  No  assignment  of  the  bail  bond  is  necessary,  by  the  Sheriff  to  the 
creditor,  at  whose  instance  the  party  was  arrested.  It  inm'es  to  his 
benefit,  under  the  Statute  of  this  State,  by  operation  of  law  merely. 
Ibid.  , 

12.  Vfhere  the  affidavit  to  procure  bail,  stated  that  the  -pltantiS  claimed 
a  certain  sum  to  be  due  him  from  the  defendant  :  Beld,  a  substantial 
compliance  with  the  13th  section  of  the  Judiciary  Act  of  l'/99.  Da- 
vidson et.  al.  vs.  Carter  &  Hitch.     9  Ga 501 

13.  When  the  names  of  the  sureties  to  a  bail  bond  are  inserted  in  the  ob- 
ligatory part  of  of  the  bond,  but  omitted  in  the  condition:  Seld,  that 
such  ommission  did  not  alter  the  legal  effect  of  the  instrument.  Da- 
vidson et  al.  vs.  Carter  tk  Ritch.     9  Ga 501 

14.  For  the  purpose  of  fixing  bail,  the  ca.  sa.  against  the  principal  must 
be  retiu-ned  to  the  next  succeeding  term  of  the  Court  from  which  it 
issued.     lAcMen  ^  Baker  vs.  Mott.     10   Ga 138 

15.  No  intermediate  return  is  sufficient  to  fix  the  bail ;  neither  can  it  be 
regarded  as  the  return  required  by  law.     Ibid. 

16.  If  the  pleadings  show  the  ca.  sa.  was  in  fact  returned  into  the 
Clerk's  office  by  the  Sheriff,  with  an  entry  of  non  est,  tfcc.  thereon,  sev- 
eral weeks  before  the  term  of  the  Court  to  which  it  is  made  return- 
able, it  constitutes  a  good  defence  to  the  scire  facias  sued  out  against 
the  bond.    Ibid. 

17.  During  the  time  that  intervenes  between  the  teste  and  return  of  the 
ca.  sa.  it  must  remain  in  the  officer's  hands,  subject,  if  possible,  to  be 
^executed.    Ibid. 
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II.     IJSr  CRIMINAL  CASES. 

1.  "Where  a  felony  of  high  grade  was  charged  upon  a  prisoner,  it  rests  in 
the  sound  discretion  of  the  Court,  whether  he  shall  be  admitted  to 
bail :  and  where,  on  such  a  charge,  the  affidavits  against  him  are  very 
positive,  and  there  are  no  extrinsic  circumstances  in  his  favor,  bail  will 

be  refused.    Btate  vs.  Howell.    R.  M.  Charl 120 

2.  Where  it  appears  upon  a  charge  of  homicide,  that  there  are  favor- 
able circumstances  in  the  case,  and  there  is  a  presumption  that  the 
prisoner  has  been  guilty  of  manslaughter  only,  the  Court  will  exercise 

its  discretion  by  admitting  bail.     The   State  vs.  Wicks.    H.  M.  Charl.  ISO' 

3.  The  Judges  of  the  Superior  Court  in  Georgia,  have  a  discretionary 
power  (governed  by  the  circumstances  of  the  case)  to  bail  in  all  cases 
■jvhatsoever.     Tlie  State  vs.  Abbot.    JS,  M.  Charl 244. 

4.  It  is  not  a  sufficient  ground  for  bail,  that  the  verdict  of  the  Coroner's 
Jmy  does  not  charge  the  prisoner  with  felonious  homicide,  if  the  affi- 
davits and  depositions  taken  by  the  Coroner  and  the  committing  Mag- 
istrate, taken  in  connection  with  the  verdict,  showed  that  a  felony  has- 
been  committed,  or  is  charged.    Ibid. 

6.  And  where  on  such  chai-ge,  it  appears  that  the  prisoner  has  confessed 
that  the  death  was  caused  by  him,  he  will  not  be  bailed,  unless  there 
be  circumstances  of  some  special  cause  to  induce  it.     Ibid. 

6.  Though  the  prisoner  on  his  trial  is  entitled  to  have  the  whole  of  his. 
confession  given  in  evidence,  if  any  part  of  it  is  offered,  yet  on  appli- 
cation for  bail,  the  exculpatory  circumstances  stated  by  him  in  such 
confession,  will  not  be  sufficient  to  sustain  the  application,  unless  sup- 
ported by  other  testimany,  or  strong  intrinsic  presumptions  of  their 
truth.     I  bid. 

1.  A  person  charged  with  felony,  cannot  make  the  omission  of  a  public 
officer  to  prosecute  at  the  succeeding  term,  a  ground  for  bail,  unlessi 
such  omission  has  operated,  or  may  operate  oppressively.   Ibid. 

8.  The  condition  of  a  recognizance,  or  bond  to  appear  and  answer  to  a 
criminal  charge,  at  a  given  term  of  the  Court,  is  not  fulfilled  by  the 
principal's  being  present  at  that  term ;  the  condition  of  such  bond  is 
not  fulfilled  by  appearing  and  answering  to  the  charge  by  pleading  to 
it,  but  the  accused  must  be  and  appear  at  the  first  term,  and  continue 
to  appear,  until  he  is  permitted  to  go  by  leave  of  the  Court  had,  or 
until  he  is  acquitted,  or  otherwise  legally  discharged,  or  if  convicted, 
until  sentence  is  passed,  in  order  to  the  fulfillment  of  the  obligation 
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of  the  bond,  and  the  release  of  tlie  eecurities.     Alexatider  et  al.  vs. 
The  State.     2  Kelly 138 

9.  A  recognizance  or  obligation  to  appear  and  answer  to  a  criminal 
charge,  attested  only  by  one  not  being  a  Magistrate,  is  not  a  re- 
cognizance teohnically,  but  is  as  good  as  a  bond.    Hid. 1S9 

1 0.  Before  bail  in  criminal  case  can  be  made  liable,  Die  record  must  show 
that  the  principal  was  called  and  did  not  appear.  Park  vs.  The 
State.    4    Qa 329 

11.  For  appearance  to  answer  a  criminal  charge  before  the  Superior 
Court,  it  is  a  valid  bond,  though  taken  and  tested  by  the  SherifiF.  Park 

vs.  The  State,     i  Ga 329 

12.  Bail  is  uaualUy  absolute  in  the  first  instance ;  still,  if  the  Magistrate 
has  been  deceived,  or  taken  insufficient  bail,  he  may  require  fresh  se- 
curity. To  entitle  the  sureties  in  the  second  bond  to  their  discharge, 
they  must  aver  in  their  plea  that  the  fii'st  bond  was  good  and  suffi- 
cient. And  quere,  whether  this  would  be  a  good  plea  ?  Spicer  vs.  The 
State.     9   Ga 49 

13.  Arecital  in  the  judgment  of  forfeiture,  that  the  principal  and  bail 
were  called  and  did  not  appear,  in  terms  of  their  undertaking,  is  suffi- 
cient.   Ibid. 

14.  The  judgment  need  not  specify  the  amount  of  the  bond.    Ibid. 


BAILMENT. 

1.  In  an  action  against  a  bailee,  the  question  of  negligence,  is  a  ques- 
tion of  law  for  the  Court  to  determine.    Morel  vs.  Roe.     M.  M.  Chart    19 

2.  But  the  facts  from  which  it  is,  or  is  not  inferred,  must  be  found  by  the 
Jury.    Ibid. 

S.  In  contracts  for  conveying  goods  on  freight,  there  is  an  implied  un- 
dertaking by  the  carrier,  that  he  has  a  competent  knowledge  of  the 
navigation,  and  he  will  be  liable  for  a  loss  occasioned  by  a  want  of 
such  knowledge     Ibid. 

4.  A  factor's  lieu  for  a  balance  accrued  in  the  life-time  of  his  principal 
does  not  attach  to  property  coming  into  the  factor's  possession,  after 
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principal's  death,  by  order  of   liis  representative.     Willy  vs.  King  et 
al,  Georgia  Decisions,  part  II 7 

5.  One  "who  contracts  to  transport  goods  from  one  point  to  another,  and 
deliver  them  in  good  order  and  condition,  unavoidable  accidents  only 
excepted,  is  not  a  common  carrier,  but  is  responsible  on   his  contracts 

as  one.     Fish  vs.  Chapman    et  al.    2  Kelly 362 

6.  To  malie  a  person  a  common  carrier,  he  must  exercise  it  as  a  common 
employment ;  he  must  undertake  to  carry  goods  for  persons  generally, 
and  he  must  hold  himself  out  as  ready  to  engage  in  the  transport- 
ation of  goods  for  hire  as  a  business,  and  not  as  a  casual  occupation 
pro  hac  vice.    Ibid. 

7.  Unavoidable  is  synonymous  with  inevitable,  and  inevitable  or  un- 
avoidable accidents  are  the  same  with  the  acts  of  God,  which  means, 
any  accident  produced  by  physical  causes,  -which  are  inevitable,  such 
as  lightnings,  stoi-ms,  perils  of  the  seas,  earthquakes,  sudden  death,  ill- 
ness.    Ibid, 

8.  A  common  carrier  is  in  the  nature  of  an  insurer  of  the  goods  intrust- 
ed to  his  care,  and  is  responsible  for  every  injury  sustained  by  them, 
occasioned  by  any  means  wliatever,  except  only  the  act  of  God  and 
the  King's  enemies.    Ibid. 

9.  Kor  can  he  vary  his  responsibility,  by  notice  or  special  acceptance, 
such  being  void,  as  contravening  the  policy  of  the  law ;  but  he  may 
require  the  nature  and  value  of  the  goods  to  be  made  known  to  him, 
and  may  avail  himself  of  any  fraudulent  acts  or  sayings  of  his  em- 
ployers.   Ibid. 

10.  There  is,  on  the  part  of  the  hirer,  an  implied  obligation  not  only  to 
use  the  thing  hired  with  due  care  and  moderatiion,  but  also,  not  to  ap- 
ply it  to  any  other  use,  or  detain  it  beyond  the  time  for  which  it  was 
hired.     The  Mayor,  tkc.  vs.  Howard.    6  Ga 213 

11.  If  the  thing  hired  is  used  for  a  different  purpose  from  that  intended 
by  the  parties,  or  in  a  different  manner,  or  for  a  longer  period,  the 
hirer  is  not  only  responsible  for  all  damages,  but  if  a  loss  occurs,  even 
by  inevitable  casualty,  he  will  generally  be  responsible  therefor.  Ibid. 

12.  The  contract  of  hire  being  one  of  mutual  benefit,  the  hirer  is  bound 
only  for  ordinary  diligence,  or  for  that  care  and  diligence  which  the 
generality  of  mankind  use  in  keeping  their  own  goods  of  the  same 
kind.    Ibid. 

13.  In  trover  for  a  slave,  the  measure  of  damages,  as  a  general  rule,  is 
the  value  of  property  at  the  time  of  the  conversion,  and  the  value  of 
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the  hire  of  the  negro  since,   up  to  the  time  of  the  trial.    Schley  vs. 
Lyon  et  al.  Trustee.      6  Ga 530 

14.  In  trover  by  a  bailee  against  the  general  owner,  the  measure  of 
damages  is  the  value  of  his  special  property  only,  but  where  the  ac- 
tion is  against  a  stranger  or  wrong  doer,  the  measure  of  damages  is 
the  full  value  of  the  property — the  baileeholding  the  balance  beyond 
his  own  interest,  for  the  general  owner.    Ibid. 

1 6.  The  storing  of  cotton  with  a  warehouse-man,  is  a  contract  of  bail- 
ment, and  the  receipt  is  the  mere  evidence  thereof.  Smith  vs.  Picket. 
1    Ga ; 104 

16.  Where  a  warehouse-man  gives  a  receipt  for  cotton  stored  by  A,  in 
which  he  promises  to  deliver  the  cotton  to  A,  or  the  bearer  of  the  re- 
ceipt, and  is  subsequently  served  with  a  summons  of  garnishment  by 
a  creditor  of  A :  Held,  that  he  is  not  relieved  fi-om  liability  by  the  de- 
livery of  the  cotton  to  the  holder  of  the  receipt,  to  whom  it  was  trans- 
ferred after  the  service  of  the  garnishment.    Ibid. 

17.  A,  as  the  agent  of  B,  deposits  a  sum  of  money  with  0,  with  re- 
quest that  he  will  keepit  until  B  returns  home,  (he  being  absent  from 
the  State,)  and  then  pay  it  to  him,  which  C  agrees  to  do :  Held,  that 
C  is  a  depository,  and  not  liable  to  be  sued  by  B  for  the  money  until 
after  a  request.     Montgomery,  Adm'r,&c.  vs.  Evans.    8  Ga 178 

18.  The  Macon  and  Western  B.  R.  took  on  board  their  cars,  the  slave  of 
H,  having  a  general  pass,  and  without  the  knowledge  and  consent  of 
H,  to  transport  him  to  a  given  point,  for  the  usual  fare  for  negroes : 
Held,  that  this  was  a  conversion  of  the  slave,  and  that  the  company 
are  liable  for  all  the  injuries  which  he  received,  whether  they  occm*- 
red  by  the  negligence  of  the  company  or  otherwise.  The  Macon  and 
Western  R.  R.  Co.  vs.  Holt.    8  Ga 157 

See  Collateral  Security. 
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1.  If  a  bankrupt  fails  to  plead  his  discharge  in  bar  to  a  suit  pending 
against  him,  at  the  time  it  is  obtained,  a  Com-t  of  'Equity  will  not 
avoid  the  judgment  so  as  to  render  his  discharge  available.  '  Bellamy 

Is  Co.  vs.    Woodson.    4  Ga 176 

2.  According  to  the  provisions  of  the  Bankrupt  Law  of  1841,  when  a 
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baoki'upt  has  obtained  his  certificate  of  discharge,  under  that  Act,  it 
is  conclusive  evidence  of  itself,  of  such  discharge  from  all  debts,  con- 
tracts, and  other  engagements,  existing  at  the  time  of  such  discharge, 
unless  impeached  for  fraud.    Blake  vs.  Bigelow  et  al.    5  Qa 43t 

3.  The  Court  declined  expressing  any  opinion  as  to  the  validity  of  the 
Bankrupt  Law  of  1842,  it  being  unnecessary  to  the  decision  of  the 
cause.    King  vs.  The  Central  Bank.    6  Gof 257 

4.  It  is  not  a  valid  defence  for  an  indorser,  that  the  maker  has  been  dis- 
charged .under  the  Banki'upt  Law.    Ibid. 

6.  TJrider  the  Bankrupt  Act  of  1841,  when  a  discharge  is  sought  to  be 
attacked  for  fraud,  a  prior  reasonable  notice  is  required  to  be  given, 
specifying  the  grounds  ot  fraud ;  and  the  notice  may  be  amended  at 
any  time  before  the  final  trial,  provided  a  sufficient  time  elapse  to 
enable  the  bankrupt  to  prepare  to  rebut  it.  Flournoy  vs.  Newton.  8 
Ga. .'". 306 

6.  The  transfer  of  his  effects  by  a  bankrupt,  in  coutemplation  of  bank- 
ruptcy, is  a  fraud  upon  the  law.    Ibid. 

1.  A  bankrupt  may  appropriate  so  much  of  his  effects  as  may  be  neces- 
sary to  raise  the  means  to  maintain  his  application  in  bankruptcy. 
Ibid.  * 

8.  A  certificate  of  bankruptcy  may  be  attacked  and  opened  in  a  State 
Court,  when  it  impedes  or  conflicts  with  the  rights  of  a  party  litigating 
there,  so  far  as  that  party's  rights  are  concerned.    Bond  vs.  Baldwin. 

9    Ga 9 

9.  Upon  the  trial  of  a  claim,  upon  an  issue  between  the  claimant  and 
■   the  plaintiff  in  execution,  upon  the  question  of  fraud  in  procuring  a 

discharg€'in  the  Bankrupt  Court  by  the  defendant  in/. /a.  the  mer- 
cantile books  of  a  firm  of  which  the  defendant  infi.fa.  was  a  member 
before  his  application,  are  admissible  to  show  that  he  was  the  owner 
of  an  interest  in  that  fii-m  not  returned  in  his  schedule.    Ibid. 

10.  All  the  acquisitions  of  a  bankrupt,  made  after  the  filing  his  petition 
in  bankruptcy,  are  exempt  from  liability  to  pay  debts  previously  con- 
tracted.   Ibid. 
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BANKS  AND  BANKING. 

1.  If  the  capital  of  a  bank  cannot  be  usefully  employed  in  loans,  there 
can  be  no  objection  to  investing  a  portion  thereof  in  the  purchase  of 
its.  own  stock;  and  the  directors  of  the  bank  have  aright  to  dispose  of 
the  stock  so  purchased  by  them.  Hartridge  et  al.  vs.  Rockwell  et  al. 
R.  M.  Cha/rl. *  i - . . .   260 

2.  And  on  the  re-sale  of  such  stock,  the  stockholders  of  the  bank  have 
uo  right  to  a  preference  in  the  purchase.     Ibid. 

S.  The  managers  or  directors  of  the  affairs  of  a  corporation,  cannot  be 
considered  as  trustees,  or  prohibited  as  such,  from  the  purchase  of  the 
trust  property  or  stock,  belonging  to  the  corporation.    Ihid. 

4,  By  the  thirteenth  section  of  the  charter  of  the  Western  Bank  of 
Georgia,  it  is  declared, "  that  said  corporation  shall  not,  at  any  time,  sus- 
pend or  refuse  payment  in  gold  or  silver,  of  any  of  its  notes,  bills  or 
obligations,  and  if  the  said  corporation  shall,  at  any  time,  refuse  or 
neglect  to  pay,  on  demand,  any  bill,  notcj  or  obligation,  issued  by  the 
corporation,  according  to  the  contract,  promise  orundertaking,  the 
charter  hereby  gi-anted  shall  be  forfeited,"  &a.  And  by  the  twentieth 
section  of  the  charter,  it  is  provided,  "  that  all  transfers  of  stock  in  said 
bank  shall  be  wholly  void,  if  made  within  six  months  previous  to  the 
failure  of  said  bank,"  &c.  A  refusal,  therefore,  of  the  bank  to  re- 
deem its  notes,  bills,  obligations,  Ac.  was  such  a  failure  in  the  contem- 
plation of  the  charter,  as  to  make  void  all  transfers  of  stock  made  within 
six  months  previous  to  such  refusal,  and  to  render  the  stockholders,  so 
transferring.,  liable  for  the  debts  of  the  institution,  notwithstanding 
such  transfer.  It  was  not  necessary  that  the  insolvency  of  the  bank 
should  have  been  judicially  ascertained,  to  establish  the  fact  of  a  fail- 
ure, within  the  meaning  and  intention  of  the  Legislature.  Lumpkin 
et  al.  vs.  Jones.     1  Kelly ,  „„ 


5.  Though  the  temporary  suspension  of  specie  payments  in  the  year 
1838,  was,  in  the  meaning  of  the  charter,  a  failure  of  the  bank,  yet  a 
subsequent  resumption,  in  pursuance  of  the  Act  of  18th  December, 
1840,  which  was  intended  to  relieve  the  suspended  banks  from  the 
liabilities  they  had  incurred,  under  their  charters,  on  account  of  their 
failure  to  redeem  their  liabilities  iu  gold  and  silver,  cured  that  failure 

so  as  to  afifect  the  rights  of  the  parties  in  the  sale  of  stock.    Ibid. ...     31 

6.  A  bank  is  liable  upon  bills  of  exchange,  checks  and  drafts,  drawn  and 
endorsed  by  its  cashier,  notwithstanding  the  clause  in  the  charter  re- 
quirmgthesigDature  of  the  president   and  counter  signature  of' thp 
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cashier,  to  any  contract  or  engagement  whatever,  before  the  funds 
of  the  bank  should  be  liable  therefor.  Mercho^nts'  Bank  vs.  Central 
Bank.     1  Kelly. ; . . , 430-1 

7.  The  Act  of  1840,  which  provides  for  the  appointment  of  a  receiver 
of  assets  of  banks  which  had  forfeited  their  charters,  and  the  Acts 
amendatory  thereof,  are  remedial  in  their  character  and  do  not  con- 
travene the  provisions  of  the  Constitution,  with  reference  to  the  obli- 
gation of  contracts.    Hall  ct  al.  vs.  Carey,  Assignee.    5.  Ga 2S9 

8.  Notice  to  the  cashier  of  the  bank,  by  the  sm'ety,  to  sue  the  principal, 
is  a  sufficient  notice  to  the  bank,  especially  where  it  appears  that  the 
bank  acted  upon  sijch  notice.    Bank  of  St.  Mary's  vs.  Mumferd  et  al. 

6  Ga 44 

9.  A  bank,  when  holder  of  a  promissory  note,  is  within  the  provisons  of 
the  Act  of  18S1,  authorizing  sureties  to  give  notice  to  sue.    Ibid. 

10.  The  Bank  of  Columbus  made  an  assignment  of  its  effects,  and  its 
chai'ter  was  afterwards  forfeited  by  a  judgment  of  the  proper  Com-t, 
at  the  instance  of  the  State.  The  Legislature,  subsequent  to  the  for- 
feiture, affirmed  the  assignment,  and  placed  the  assignee  upon  the 
footing  of  a  receivei'.  In  a  suit  by  the  holder  of  the  bills  of  the  bank 
against  the  assignee :  Held,  that  a  demand  of  payment  of  the  bills, 
made  by  the  plaintiff  on  the  receiver,  after  the  forfeiture,  did  not  enti- 
tle him  to  recover  ten  per  cent,  damages  under  the  Act  of  1832.  Ca- 
rey, Assignee,  vs.  Greene.     1  Ga ■ .« 79 

1},  The  Act  of  18S7,  making  it  penal  in  a  bank  to  put  any  instrument 
in  circulation,  payable  at  a  longer  date  than  three  days,  applies  to 
post  notes  oulf.     Carey,  Assigriee,  vs.  McHougald.    7  ffa , 84 

12.  The  provision  to  be  found  in  the  various  bank  charters  of  this  State, 
requiring  all  contracts  whatever  to  be  signed  by  the  president  and 
countersigned  by  the  cashier,  injorder  to  bind  the  company;  does  not 
apply  to  such  dealings  and  transactions  as  are  usually  and  necessarily 
performed  by  the  cashier,  or  some  other  duly  authorized  agent.     Ibid. 

13.  The  mere  existence  of  cross  denjands,  will  not  be  sufficient  to  jus- 
tify a  set-off  in  Equity.  A  debtor  to  a  bank  for  borrowed  money,  cannot 
set-off  against  his  note  or  a  judgment  recovered  thereon,  the  dividend 
that  will  be  comingto  him  as  a  stockholderin  the  company  when  its  af- 

^  fairs  are  wound  up.  A  set-off  is  invariably  allowed  in  Equity,  only 
^rhen  the  party  peeking  the  benefit  of  it  can  show  some  equitable 
ground  for  being'  protected  .against  his  adversary's  demand.  The 
RuclpersinUe  Bcijik  et  al.  vs.  Hemphill  et  al.     1  Ga S96 

14.  Where  the  rights  of  a  party  plaintiff  depend  upon  the  facts,  that  an 
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assignment  was  made  by  a  bank  to  the  defendant,  and  that  he  accept- 
ed it,  the  plaintiff  must  prove  them,  notwithstanding  they  are  reci- 
ted in  a  public  Act  of  the  Legislature.  Doitgherty  vs.  Bethune,  Assigtiee. 
7  Ga ■ 90 

IB.  In  a  suit  by  a  bank,  the  defendant  having  introduced  the  books  of 
the  bank  in  evidence  :  Held,  that  he  cannot  impeach  the  books  as  a 
■whole,  but  may  show  that  particular  items  in  the  books  are  wrong,  and 
disprove  them,  and  that  by  mistake  or  fraud,  they  have  been  improp- 
erly kept.     The  Merchants' Bank  vs.  Rawls,  Adm'x,  et.  al.     1   Ga 191 

18.  In  an  action  against  the  assignee  of  a  bank,  a  plea  that  there  never 
was  an  assignment  made  to  him,  and  a  plea  that  defendant  is  not  the 
assignee  of  the  bank,  are  pleas  in  bar  of  the  action.  Dougherty  vs.  Be- 
thune.    1  Ga 90 

17.  A  bill,  by  the  creditors  of  an  insolvent  corporation,  alleging  a  fraud- 
ulent combination  and  collusion  between  the  assignee  and  debtor  of  the 
institution,  to  injure  and  defeat  the  creditors,  make  a  proper  case  for 
the  interposition  of  a  Court  of  Equity.    Stocks  et  al.  vs.  Leonard  et  al. 

1  Ga fill 

18.  Where  the  charter  of  a  bank  renders  the  stockholders  liable  after 
the  transfer  of  stock,  unless  sixty  days'  notice  of  the  sale  Is  given  in 
one  of  the  public  gazettes  of  this  State,  and  provided  the  transfer  is 
made  six  months  before  the  failure  of  the  corporation,  all  stockhold- 
ei's  who  have  given  notice,  in  terms  of  the  Act,  are  exempt,  unless 
the  failure  occurs  withiff  six  months  thereafter  :  all  other  stockholders 
are  liable  for  the  redemption  of  the  bills,  whether  they  have  transfer- 
red or  not.     Lane  vs.  Morris.     8   Ga 468 

19.  The  notice  of  the  sale  by  the  stockholder  need  not  specify  the  name 
of  the  purchaser.    Ibid. 

20.  A  suspension  and  failure  to  pay  specie  on  demand  to  bill'holders  gen- 
erally, is  sufficient  to  enable  the  bill-holder  to  su«.  He  need  not 
prove  a  special  demand  in  his  case.    Ibid. 

21.  The  right  giveu  the  bill-holders  to  go  upon  the  stockholders  for  the 
ultimate  redemption  of  the  bills,  is  independent  of  any  claim  upon 
the  assets  of  the  corporation  ;  one  which  may  be  asserted  directly  in 
his  own  name,  and  which  the  assignee  or  receiver  could  not  enforce, 
as  it  constitutes  no  part  of  the  effects  of  the  bank.    Ibid. 

22.  At  Common  Law,  upon  the  dissolution  of  a  banking  corporation,  the 
debtsduetoandfromit  are  extinguished.  Sightower  vs.  Thornton.  S  Ga.  486 

23.  The  individuals  who  compose  a  corporation,  may  by  contract  or  in 
law,  incur  liabilities,  during  its  existence,  which  will  survive  the  char- 
ter.    Ibid. 
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24.  Unpaid  subscriptions  to  tlie  capital  stock  of  a  bank  are  corporate 
property,  which. can  be  reached  by  the  creditors  in  a  Court  of  Equity  ; 
and  this  right  exists  entirely  independent  of  any  statutory  provision. 
Ibid. 

25.  A  Oouit  of  Equity  will  provide  a  remedy  to  enable  the  creditors 
to  appropriate  this  trust  fund.    Ibid. 

26.  The  doctrine  of  JDr.  Salmon's  case  (1  Cas.  in  Ch.  204)  questioned. 
Ibid. 

27.  Legislative  Acts,  as  well  as  decrees  of  Courts,  of  late  years,  evince  s. 
sounder  and  purer  morality  with  regard  to  the  liability  of  moneyed 
corporations.    Ibid. 

28.  It  is  the  amount  of  shares  subscribed,  and  not  the  sums  actually 
paid  in,  which  constitute  the  capital  stock  of  a  bank.     Ibid. 

29.  The-  subscription  for  stock  is  a  debt  which  the  corporation  may  call 
•  in  to  satisfy  the  creditors.    Ibid. 

30.  The  equity  of  the  creditor  is  equally  strong  where  the  stockholder 
has  contracted  to  pay  (and  failed  to  do  so)  his  portion  of  the  capital 
stock,  as  where  it  has  been  paid  in  and.  afterwards  withdrawn.    Ibid. 

31 .  The  right  to  have  the  unpaid  stock  drawn  in  to  extinguish  outstand- 
ing debts,  is  as  strong  after  as  before  the  dissolution  of  the  corporation, 
lUd. 

32.  In  Soidh  Carolina,  stockholders  held  liable  beyond  the  amount  of 
their  capital  stock,  unless  restricted  by  the  charter.    Ibid. 

33.  There  is  no  distinction  to  be  drawn  in  this  respect,  between  moneyed 
corporations  and  railroad  and  manufacturing  companies.  If  any  exists, 
it   is   against  the  former.    Ibid. 

84.  A  periodical  madness  seems  to  pervade  every  section  of  the  country 
in  the  business  of  banking ;  leading  necessarily  to  over-issues  and 
consequent  depreciation.  It  is  the  duty  of  the  Government  to  guard 
against  this  mischief;  and  the  regulations  provided  by  law  for  this 
purpose,  instead  of  being  relaxed,  should  be  rigidly  enforced  by  the 
Courts.    Ibid. 

35.  The  provision  in  this  charter  for  the  forfeiture  of  the  stock,  is  for  the 
bcTieJit  of  the  corporation,  to  coerce  punctuality  in  the  payment  of  in- 
stalments, and  in  case  of  failure  to  afford  to  the  company  a  speedy 
method  of  converting  the  stock  into  cash,  and  was  not  intended  as  a 
privilege  to  the  stockholder  to  abandon  his  subscription.    Ibid. 
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36.  The  power  to  sell  the  stock  of  a  delinquent  stockholder  is  a  cumula- 
tive remedy,  and  does  not  impair  the  right  to  compel  payment  by  ac- 
tion.   Ibid. 

37.  This  being  a  case  of  pure,  direct,  and  technical  trust,  not  cognizable 
at  law,  is  not  subject  to  the  provisions  of  the  Statute  of  Limitations. 
Ibidt 

38.  The  Legislatiire  having  recognized  and  ratified  the  appointment  of 
an  assignee,  made  by  the  stockholders  before  tb  e  forfeiture  of  their 
charter,  the  duty  of  calling  in  the  unpaid  stock  to  discharge  debts  de- 
volves properly  upon  him.    HiglUower  vs.  Thornton.     7  Ga 485 

39.  If  he,  fraudulently  combining  with  the  stockholders,  neglects  or  re- 
fuses to  do  his  duty,  the  proceeding  may  be  maintained  directly  by 
the  creditor,  in  his  own  name,  against  the  stockholders,  making  the  re- 
ceiver a  party  defendant  to_the  case.    Ibid. 

40.  Creditors  of  an  insolvent  corporation,  whose  charter  has  been  for- 
feited, and  who  have  exhausted  their  legal  remedy  against  it,  may 
sue  in  Chancery  for  the  assets  of  that  corporation,  and  have  them  ap- 
plied inpayment  of  their  debts.     Hightower  et  al.  vs.Mustian.  1  Ga..  B06 

41.  An  assignment  of  assets  by  a  bank  (insolvent  at  the  time,  and  about 
making  a  general  assignment,  and  against  which  proceedings  are  pend- 
ing to  revoke  its  charter,)  made  to  a  creditor  cognizant  of  these  things, 
and  by  collusion  with  him  to  defraud  the  other  creditors :  Held,  to  be 
void,  and  the  assets  so  assigned -is  a  trust  fund,  to  be  applied  to  the 
payment  of  the  debts  of  the  corporation.    Ibid. 

42.  A  bill  is  filed  by  the  assignee  of  a  bank  against  a  number  of  the 
stockholders  of  another  insolvent  bank,  to  compel  them  to  contribute 
rateably,  under  a  clause  in  the  chai'ter,  which  makes  them  personally 
liable  for  the  bill  in  circulation,  and  also  to  appropriate  the  amount  of 
stock  subscribed  by  them,  and  unpaid,  to  the  payment  of  the  debt 
due  by  the  latter  institution  to  the  former,  as  a  trust  fund  in  their 
hands,  and  is  demurred  to,  upon  the  ground  that  the  complainant  has 
an  adequate  Common  Law  remedy :  Held,  that  the  demurrer  is  not 
well  taken.    Robinson  et  al.  vs.  Caret/,  Assignee.    8  Ga. , 6?T 

43.  Such  a  bill  is  not  demurrable,  on  the  ground  that  the  liabilities  of 
the  stockholders  is  several  and  not  joint.    Ibid. 

44.  The  constitutionality  of  the  Acts  of  the  Legislature  .of  1832—3, 
authorizing  the  Governor  to  appoint  a  receiver,  to  take  charge  of  the 
assets  of  the  Bank  of  Macon,  and  clothing  him  with  power  to  main- 
tain all  suits,  Ac.  affij'med.     Carey,  Assignee,  vs.  Giles.    9  Ga 263 
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45.  The  appointiUefit  of  a  f  eceiver  by  the  Legislature,  to  settle  the  af- 
fairs of  an  insolvent  Bank  is  not  a  Judicial  Act.    Ibid. 

46.  Iti  an  action  brought  by  a  bill'holder  against  a,  stockholder,  under 
the  nth  sectioti  of  the  charter  incorporating  the  Planters'  &  Mechan- 
ics' Bank  of  Colunibus,  for  the  ultimate  redemption  of  the  bills  issued 
by  the  bank:  Held,  that  the  stockholder  was  only  liable  to  pay  inter- 
est on  the  bills  from  the  time  of  demand  of  payment  thereof,  made  by 
the  bill-holder  of  the  "stockholder,  and  not  from  the  time  of  demand 

on  the  bank.    Lane  vs.  Morris.    10  Ga > 162 

47.  In  an  action  by  a  bill-holder  against  a  stockholder,  founded  upon  the 
nth  section  of  the  charter,  -which  declares  that  the  persons  and  prop- 
erty of  the  stockholders  shall  be  pledged  and  held  bound,  in  proportion 
to  the  amount  of  shares  and  the  value  thereof,  which  each  individual 
may  hold  in  said  bank,  for  the  ultimate  redemption  of  the  bills  or 
notes :  Meld,  that  the  value  of  the  stock  was  to  be  estimated  accord- 
ing to  the  valuation  placed  upon  it  by  the  2d  section  of  the  charter : 
viz.  one  hundred  dollars.    Jbid. 

48.  The  cashier  of  a  bank  may  do,  independently  of  a  board  of  direct- 
ors, whatever  properly  appertains  to  his  office  ;  and  one  of  these  acts 
is  to  pay  the  debts  of  the^bank,  by  a  transfer  of  negotiable  securities. 
It  is  not,  therefore,  competent  to  show  that  such  a  transfer  is  void, 
by  proof  that  it  was  made  after  the  board  of  directors  had  resigned, 
and  when  the  presidency  of  the  bank  had  been  assumed  by  a  person 
who  was  neither  an  officer  or  director :  Held,  fkrther,  that  such  a  trans- 
fer, made  under  such  cii'cumstances,  is  valid  in  law,  but  that  it  is  ad- 
missible to  prove  these  facts  upon  an  issue  of  fraud,  in  fact,  or  not. 
Carey,  Assigned,  et.  al.  vs.  Giles,  RMeiter.     1 0  iS^a  -.•»..-..... 9 

49.  An  assignment  made  by  an  insolvent  bank,  to  pay  an  existing  debt 
to  acrfedifor,  is  not  void  in  law,  by  the  General  Law,  or  under  the  Act 
of  1818,  because  the  amount  of  effects  assigned  is  larger  thaa  Would 
be  Seasonably  sufficient  to  pay  the  debt,  and  because  there  is  a  stip- 
Xilation  that  the  excess  shall  be  returned  to  the  bank.    Ibid.. 
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1.  A  party  Who  pl'OVes the  loss  of  a  bank  note,  is  entitled  to  have  the 
same  established  as  a  lost  paper,  by  pursuing  the  method  prescribed 
by  the  rule  of  Court,  and  to  I'equire  payment  of  said  established  note 
from  the  bank  from  whence  it  issued.  Waters  vs.  Bank  of  Georgia  et 
al.     R.  M.  Gharl.  J 193 
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2.  But  he  will  be  compelled,  before  payment  of  the  same,  to  indemnify 
the  bank  from  all  liability  on  the  original  note.    Ibid. 

S.  The  setting  apart  of  bank  bills,  as  a  pledge  or  security,  by  a  banking 
company,  is  not  an  issuing  of  such  bills  as  currency.  Collins  vs.  Central 
Banh  etal.     1   Kelly 460 

4.  If  the  holder  of  a  bank  check  neglect  to  present  the  same  for  payment 
within  a  reasonable  time,  and  the  bank  fail  in  the  meantime,  the  draw- 
er is  discharged  from  liability,  to  the  extent  of  the  injury  he  has  sus- 
tained by  such  failure.    Daniels  vs.  Kyle  and  Barnett.    5  Ga 24S 

5.  The  same  doctrine  applies  to  all  holders,  whether  payees  or  transfer- 
rees.    Ibid. 

6.  The  Bank  of  Columbus  made  an  assignment  of  its  eflfects,  and  its  char- 
ter was  afterwards  forfeited  by  a  judgment  of  the  proper  Court,  at  the 
instance  of  the  State.  The  Legislature  subsequent  to  the  forfeiture, 
aflBrmed  the  assignment,  and  placed  the  assignee  upon  the  footing  of 
a  receiver.  In  a  suit  by  the  holder  of  the  bills  of  the  Bank  against 
the  assignee:  Held,  that  a  demand  of  payment  of  the  bills,  made  by 
the  plaintiff  on  the  receiver,  after  the  forfeiture,  did  not  entitle  him  to 
recover  ten  per  cent,  damages,  under  the  Act  of  1832.  Carey,  As- 
signee vs.  Gretn.     1  Ga 79 

7.  The  Act  of  ISSY,  making  it  penal  in  a  bank  to  put  any  instrument  in 
cu-culation,  payable  at  a  longer  date  than  three  days,  applies  to  post 
notes  only.     Carey,  Assignee,  vs.  McDougald.     1  Ga 84 

8.  In  suing  on  bank  bills,  it  is  not  necessary  to  describe  them  by  .setting 
forth  the  numbers  and  letters.     Carey,  Assignee,  vs.  Green.     1  Ga....     79 

9.  When  the  value  of  depreciated  bank  bills  at  a  particular  time,  is  to 
be  proven,  the  proof  should  apply,  with  reasonable  certainty,  to  that 
time,  and  hearsay  cannot  be  admitted  to  prove  their  value.    Bethune 

vs.  McGleary.    8  Ga. 114 

10.  "Where  the  charter  of  a  bank  renders  the  stockholders  liable  after 
the  transfer  of  stock,  unless  sixty  days'  notice  of  the  sale  is  given  in  one 

of  the  public  gazettes  of  the  State,  and  provided  the  transfer  is  made  six       ' 
months  before  the  failure  of  the  bank,  all  stockholders  who  have  given 
notice  are   exempt,  unless  the  failm-e  occurs  within  six  months  there- 
after.   All  other  stockholders  are  liable   for  the  redemption  of  the 
bills,  whether  they  have  transferred  or  not.    Lane  vs.  Morris.    8   ©o.  114 

11.  The  notice  of  the  sale  by  the  stockholder  need  not  specify  the  name 
of  the  purchaser.    Ibid. 
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1 2.  A  suapension  and  failure  to  pay  specie  on  demand,  to  bill-holders  gen- 
erally, is  sufficient  to  enable  tlie  bill-holder  to  sue.  He  need  not 
prove  a  special  demand  in  his  case.    Ibid. 

13.  The  right  given  the  bill-holders  to  go  upon  the  stockholders  for  the 
ultimate  redemption  of  the  bills,  is  independent  of  any  claim  upon  the 
assets  of  the  bank  ;  one  which  may  be  asserted  directly  in  his  own 
name,  and  which  the  assignee  or  receiver  could  not  enforce,  as  it  con- 
stitutes no  part  of  the  effects  of  the  bank.    Ibid. 

14.  A  bank  bill,  issued  by  an  institution,  taking  its  franchise  from  State 
authority,  for  the  mere  legal  conveniences  of  a  corporate  body,  is  not 
a  bill  of  credit,  within  the  inhibition  of  the  Constitution  of  the  United 
States.     The  State  vs.  Calvin  et  at    B.  M.    Charl 151 

Baron  and  Feme.    See  Husband  and  Wife. 
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1.  In  an  indictment  under  the  26th  section,  11th  division  of  the  Penal 
Code,  for  bastardy,  it  is  necessary  to  charge  distinctly  that  the  de- 
fendant is  the  father  of  the  bastard  child,   Locjce  vs.  The  State.  3  Kelly  535 

2.  The  facts  that  the  defendant  is  the  father,  and  that  he  has  failed  or 
refused  to  give  the  bond  in  pursuance  of  law,  for  the  education  and 
maintenance  of  the   child,  constitute  the  offence.    Ibid. 539 

3.  An  indictment  is  sufficient,  which  charges  the  defendant  with  being  the 
father  of  the  child,  and  that  he  refused  to  give  bond,   when  required 

to  do  so  in  terms  of  the  law.     Walker  vs.  The  State.    5  Ga 491 

4.  A  bastardy  warrant  reciting  that  the  defendant  has  been  charged,  upon 
the  examination  of  a  single  woman,  with  being  the  father  of  a  bastard 
child,  is  admissible  in  evidence  to  prove  the  arrest,  although  it  does  not 
specify  that  he  was  brought  before  the  Justice  to  give  security,  &c. 
Ibid. 

6.  'Where  the  General  Assembly  by  an  Act  declare,  "that  the  name  of 
S.  J.  "Wells  be  changed  to  S.  J.  Rakestraw,  and  that  she  be, declared  le- 
gitimate and  capable  of  inheriting,  and  like  privileges  in  law  as  if  she 
had  been  born  in  lawful  wedlock:  Held,  that  inasmuch  as  the  illegiti- 
mate child  was  not,  by  the  Act,  made  legitimate  to  any  particular 
11 
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person,  the  only  effect  of  it  was  to  change  the  name.    Mdmondson  and 
Wife  vs.  Dyson.     1  Ga 512 

6.  Bastards  may  be  made  legitimate  and  capable  of  inheriting,  by  an 
Act  of  Parliament.  The  Legislatm-e  of  Georgia  possesses,  the  same 
power.    JBeall,  Adm'x,  vs.  Beall  andBeaU.    8  Ga 210 

I.  "When  an  Act  of  the  Legislature  is  passed,  legitimating  W  and  E  to 
A  B,  their  reputed  father,  and  authorizing  them  to  inherit  from  him, 
his  assent  will  be  presumed,  more  especially  when  the  reputed  father 
lives  five  years  after  the  law  is  passed.    Jbid. 

8.  While  it  is  true,  that  too  much  countenance  ought  not  to  be  given  to 
the  indulgence  of  criminal  desire,  nor  encouragement  to  the  increase  of 
spurious  offspring,  still  that  policy  may  well  be  doubted,  which  would 
reject  all  provision  for  illegitimate  children,  and  suffer  them  to  be 
cast  naked  and  destitute  upon  the  world.    Jbid. 

9.  Illegitimacy  will  be  viewed  with  much  less  favor  in  criminal  proceed- 
ings, than  in  mere  questions  of  property  and  succession.    Ibid. 

10.  Virginia,  and  many  other  States  of  the  Union  have,  by  Statute, 
adopted  the  rule  of  the  Civil,  in  opposition  to  that  of  the  Canon  and  Com- 
mon Law,  whereby  ante-nuptial  children  are  legitimated  by  the  subse- 
quent marriage  of  the  parents,  and  the  recognition  by  the  father.  Ibid. 

II.  Courts  and  Judges,  eminent  for  their  learning,  have  regarded  bas- 
tards as  having  strong  claims  to  eqiiitable  protection.    Ibid. 

12.  There  is  a  growing  tendency  every  where,  and  especially  in  this 
country,  to  relax  the  ancient  rigor  of  the  law  in  respect  to  bastards, 
and  to  look  to  the  Penal  Code  and  to  the  guilty  parties  for  the  prohi- 
bition and  prevention  of  fornication  and  adultery,  rather  than  visit  the 
vengeance  of  the  law  upon  the  innocent  heads  of  the  unfortunate  off- 
spring.   Ibid. 

IS.  The  law,  in  its  humanity,  will  not  deny  to  those  who  have  been  the 
authors  of  their  disgrace,  the  power  to  re'pau'  the  mischief,  as  far  as 
they  can,  by  gift,  will  or  legislative  enactment.    Ibid. 

14.  An  Act,  legitimating  bastards,  is  purely  legislative  in  its  character, 
and  not  prohibited  by  the  Constitution,  and  which  should  not  only 
be  supported,  but  construed  favorably  by  the  Courts.    Ibid. 

Bequest.     See  Devise  and  Legacj/. 
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1.  The  constitutional  ■writ  of  certiorari  is  applicable  to  the  errors  of  in- 
ferior jurisdiction,  contra-distinguished  from  the  "  Inferior  Court" — 
the  judicial  writ  of  certiorari  is  alone  applicable  to  the  "  Inferior 
Courts"  as  before  distinguished.    £Jx parte,  Simpson.    R.  M.  Chart.  ■ .   Ill 

2  The  necessity  of  exceptions  and  20  days'  notice,  applies  only  to  the 
judicial  writ.    Ibid. 

5.  It  seems,  that  if  a  party  seeks  to  avail  himself  of  an  error  of  the 
Court,  80  as  to  carxy  up  his  case  by  certiorari,  he  must  reduce  his  ex- 
ceptions to  writing  at  the  time,  and  tender  them  during  trial. 
Dow,  Taylor  &  Go.  vs.   Goldsmith.    H.  M.  Chart 288 

4.  And  where  no  exceptions  have  been  tendered  during  the  term,  but  were 
presented  to  the  individuals  composing  the  Court  separately,  and  on 
a  succeeding  day,  and  were  thus  signed  by  them,  and  such  exceptions 
were  contradicted  by  a  statement  signed  by  the  same  Judges,  the  rule 
was  refused  "  upon  the  great  irregularity  of  the  proceedings."     Ibid.  288 

6.  It  is  not  necessary  that  exceptions  should  be  taken  in  the  Court  be- 
low, in  order  to  bring  up  a  decision  of  a  Court  of  Ordinary.  Baser  vs. 
Marlow  et  al.    R.  M.  Chart 642 

6.  The  bill  of  exceptions  must  be  drawn  up  by  the  party  or  his  attorney, 
within  the  time  prescribed,  and  must  be  certified  and  signed  by  the 
presiding  Judge,  within  that  time.  Doe  ex  dem.  Truluck  vs.  Peeples  et 
al.     1  Kelly 2 

1.  The  certificate  of  the  Judge  below,  being  without  date,  the  Court  will 
presume  in  favor  of  public  officers,  in  the  absence  of  all  proof  to  the 
contrary,  that  they  discharge  their  duty  in  compliance  with  the  law. 
Ibid. 

8.  The  errors  complained  of  should  be  plainly  and  distinctly  specified 
in  the  bill  of  exceptions.    Ibid. 

9.  The  giving  of  bond  and  secmity,  upon  the  carrying  up  of  cases  to  the 
Supreme  Court,  is  optional,  not  compulsory.    Ibid. 

10.  The  bill  of  exceptions  will  operate  as  a  supersedeas  only  where 
bond  and  security  has  been  given,  or  affidavit  filed,  in  conformity  with 
the  Act  organizing  the  Supreme  Com't.    Ibid. 
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11.  Where  no  bond  has  been  given,  or  affidavit  filed,  the  opposite  party 
is  at  liberty  to  proceed  to  enforce  his  rights,  in  the  Court  below,  by 
execution  or  otherwise.     Ihid. 

12.  The  Supreme  Court  will  not  take  cognizance  of  any  testimony 
whatever,  that  is  not  certified  up  according  to  law.  Smith  vs.  Ker- 
shaw.    1    Kelly 260 

IS.  Bill  of  exceptions  not  having  been  signed  by  the  presiding  Judge 
within  four  days  after  the  trial  below,  case  will  be  dismissed  upon  mo- 
tion. 

See  title  Writ  of  Error,  Smith,  Adm'r.  vs.  Burn  et  al.     2  Kelly 263 

14.  Testimony  on  trial  below,  not  embodied  in  the  bill  of  exceptions, 
case  will  be  dismissed.    Ibid. 

• 

15.  Where  the  bill  of  exceptions  to  the  decision  of  the  Court  below,  on 
a  demurrer  to  a  bill  of  review,  was  duly  certified  by  the  presiding 
Judge  thereof,  which  contained  a  clear  statement  of  the  points  made 
and  decided  by  him  on  the  demurrer,  as  well  as  the  grounds  of  the  decis- 
ion, it  was  Held,  the  formal  order  overruling  the  demm-rer,  and  the 
special  reasons  of  the  Court  below  for  its  judgment,  were  not  indis- 
pensably necessary  to  the  hearing  of  the  case  in  the  Supreme  Com't. 
Carey,  Assignee,  vs.  Mice,  Receiver.     2  Kelly 40T 

16.  General  rules  concerinng.     Tarver  vs.  Rankin.    Z  Kelly 213 

17.  Where  the  bill  of  exceptions  does  not  embrace  the  material  facts 
upott  which  the  judgment  of  the  Court  below  was  rendered,  and  which 
are  indispensably  necessary  to  enable  this  Court  to  review  the  judg- 
ment of  the  Court  below,  the  writ  of  error  will  be  dismissed.     Cowles 

&  Ward  vs.  GlarTc.    2  Kelly 882 

18.  May  be  taken  and  tendered  at  any  time  within  the  thirty  days 
prescribed  by  law.     Carey,  Assignee,  vs.    Alexander,  Judge.     4  Ga..  609 

19.  Where  the  evidence  is  sufficiently  set  forth  in  the  bill  of  exceptions, 
to  enable  the  Court  to  understand  and  decide  the  points  of  law  ex- 
cepted to,  the  writ  of  error  will  not  be  dismissed.  Adams,  Adm'r,  vs. 
Barrett.    5  Ga 404 

20.  The  wi-it  of  error  will  be  dismissed,  if  no  original  notice  of  the  sign- 
ing and  certifying  of  the  bill  of  exceptions  is  filed,  as  required  by  the 
Statute,  nor  will  an  acknowledgement  of  service  of  a  copy  notice  of 
the  filing  of  the  bill  of  exceptions,  be  considered  as  a  compliance  with 
the  Statute.    Anderson  vs.  The  Darien  Bank.    5  Ga 682 

21.  If  the  bill  of  exceptions  bears  date  previous  to  the  trial  of  the  cause. 
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and  there  is  nothing  in  the  record  by  which  it  may  be  amended,  the 
■writ  of  error  must  be  dismissed.    Perry  i:  Peck  vs.Higgs.    &  Ga 43 

22.  If  thirty-five  days  intervene  between  the  signing  the  bill  of  excep- 
tions and  the  suing  out  and  serving  the  writ  oi  error,  citation  and 
notice,  the  wi'it  of  error  will  be  dismissed.    Ibid. 

23.  Where  the  bill  of  cxceptionais  signed  and  certified  only  eight  days 
before  the  session  of  the  Supreme  Court  for  that  judicial  district,  the 
writ  of  error  should  be  made  returnable  to  the  next  succeeding  term 
for  that  district,  such  being  the  first  term,  within  the  meaning  of  the 
amended  Constitution.     Chapman  vs.  Stiles.    6  Oa 11-3 

24.  Notice  of  the  filing  of  a  bill  of  exceptions  is  not  suflScient ;  it  must 
be  notice  of  the  signing  and  certifying.     Duke,  Adm'r.  vs.  Trippe. 

6    G-a 380 

25.  The  errors  complained  of  below,  must  be  specified  in  the  bill  of  ex- 
ceptions.     Weathers  vs.  Doster.     6   Oa 22*7 

26.  If  no  notice  of  the  signing  and  certifying  of  the  bill  of  exceptions 
is  served  on  the  opposite  party,  and  filed,  as  the  law  directs,  the  writ 

of  error  will  be  dismissed.    Haygood,  Adm'r,  vs.  Neal.    6  Ga 452 

2'7.  The  assignment  of  errors  cannot  enlarge  the  bill  of  exceptions,  but 
must  be  superseded  by  it.    Smith  et  al.  vs.  Mitchell.    6  Ga 453 

28.  The  notice  of  the  signing  of  the  bill  of  exceptions,  mnst  be  signed 
by  the  party  or  his  counsel.    Ihid. 

29.  It  must  affirmatively  appear,  either  by  the  certificate  of  the  presiding 
Judge,  or  the  transcript  of  the  record,  that  the  bill  of  exceptions  was 
signed  and  certified  within  thirty  days  from  the  adjournment  of  the 
term  in  which  the  cause  was  heard.  Oloudis  vs.  2'he  Bank  of  Tennes- 
see.    5  Ga.  481.    Russell  et  al.  vs.  March.    6  Ga 491 

30.  It  must  appear  that  the  bill  of  exceptions  was  filed  in  the  Clerk's 
office  of  the  Court  below.    Hid. 

31.  The  fact  must  appear  affirmatively,  that  the  bill  of  exceptions  was 
sRgned  within  the  time  prescribed  by  the  Statute.  Justices,  &c.  vs. 
Sarrington.    6  Ga 6 18 

32.  The  notice  required  by  the  Act  of  1845,  is  of  the  signing,  not  the 
_^Zm^  of  the  bill  of  exceptions.    Zaramore  vs.  Christian's  Hx'rs.     7  Ga    59 

83.  When  the  Clerk  of  the  Superior  Com-t  certifies  that  he  sent  up  the 
original  notice,  together  with  the  bill  of  exceptions,  Ac.  and  it  is  not 


BtLLS  OP  EXCEPTIONS. 


found,  it  will  be  presumed  to  be  lost  in  its  transmission,  and  after  suit- 
able proof,  a  copy  may  be  established.  Jefferson  us.  The  Mayor,  &c. 
1  Ga 181 

34.  An  acknowledgment  of  service  of  the  "bill  of  exceptions,  citation, 
and  notice  of  the  filing  of  the  citation,"  is  not  a  compliance  with  the 
Statute  requiring  notice  of  the  sj^reinj' of  the  hill  of  exceptions.    Ibid. 

35.  The  notice  of  the  signing  of  the  biU  of  exceptions,  must  be  filed  in 
the  Clerk's  office  of  the  Court  below.     Wells  vs.  Hasty.    1  Ga 158 

36:  The  record  of  the  cause  should  contain  in  itself,  and  without  refer- 
ence aliunde,  all  the  papers,  exhibits,  depositions,  &c.  which  were  given 
in  evidence  in  the  Court  below,  and  which  are  necessary  to  the  hear- 
ing in  the  Supreme  Court.     Stubhs  vs.  The  Central  Bank.    7  Ga....  258 

Z'l.  If  the  admission  of  improper  evidence  is  assigned  for  error,  the  sub- 
stance of  it  must  be  set  out.  If  it  was  not  material,  its  rejection  was 
no  ground  of  error.    Ibid. 

38.  The  rule  of  Court  requires  that  a  brief  of  the  oral,  and  a  copy  of 
the  written  evidence, shall  be  "embodied  in"  the  bill  of  exceptions. 
It  is  not  regular,  therefore,  to  annex  it  to  the  bill  of  exceptions,  and 
refer  to  it  as  an  exhibit,  particularly,  unless  the  identical  document 
receive  the  authoritative  stamp  of  the  presiding  Judge.    Ibid. 

39.  The  Act  organizing  the  Supreme  Court,  requii-es  that  the  bill  of  ex- 
ceptions should  be  true  and  consistent  with  what  transpired  in  the 
cause.  To  comply  with  the  Statute,  it  should  contain  the  whole  truth, 
or  at  least  so  much  thereof  as  is  necessary  to  the  proper  hearing  of 
the  cause  in  error ;  and  if  it  is  defective  in  this  respect,  the  presiding 
Judge  will  be  justified  in  refusing  to  certify  and  sign  it.    Ibid. 

40.  Only  so  much  of  the  record  of  the  proceedings  of  the  Court  below 
need  be  filed  in  this  Court,  as  is  necessary  to  a  proper  hearing  and 
determination  of  the  cause.     Eillen  vs.  Sistrunk.    1  Ga 281 

See  also,  Papot  vs.   Gibson.    7  Ga 529 

41.  Service  of  the  notice  of  the  signing  of  the  bill,  by  the  plaintiff  in 
error,  inperson,  is  not  in  compliance  with  the  Statute  organizing  the 
Supreme  Court.    Henderson  vs.  Henderson.     7  Ga 421 

42.  The  Supreme  Court  has  no  power  to  alter  or  amend  the  bill  of  ex- 
ceptions.   Harrington,  Adm'r,  vs.  Roberts  and   Wife.    6  Ga 610 

4a.  The  Supreme  Com-t  will  hear  a  cause  upon  a  case  made.  Papot  vs. 
Gibson.    7    Ga 529 
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44.  The  ■writ  of  error  will  be  disraisaed,  if  more  than  ten  days  intervene 
between  the  filing  of  the  original  notice  and  the  certifying  of  the 
transcript  of  the  record.    Crawford,  Governor,  &c.  vs.  Ferryman.  1  Ga.  558 

45.  Under  the  Act  of  February,  1850,  all  defects  in  the  bill  of  exceptions, 
writ  of  error  and  citation,  may  be  amended  instanter,  and  without 
costs,  in  conformity  with  the  record  of  the  cause  below.  Higgs  vs. 
Huson.    8  Ga SIT 

46.  After  a  bill  of  exceptions  has  been  signed  and  certified  by  the  Judge 
of  the  Superior  Court,  and  filed  with  the  Clerk,  his  control  over  it  is  at 

an  end.    Heard  vs.  Heard.     8  Ga 880 

47.,  Under  the  Acts  of  February,  1850,  the  original  bill  of  exceptions 
must  remain  in  the  Clerk's  oflSce  below,  and  a  copy  transmitted  to 
the  Supreme  Court,  as  a  part  of  the  transcript  of  the  record,  or  ac- 
companying the  same,  and  if  this  is  not  done,  the  cause  will  be  strick- 
en from  the  docket.    Ibid. 

48.  Where  the  Clerk  of  the  Superior  Court  sent  up  the  original,  instead 
of  a  copy  of  the  bill  of  exceptions :  Held,  that  the  matter  could  not 
be  relieved  by  suggesting  a  diminution  of  the  record.  O'Neal  et  al.  vs. 
O'Neal.    8  Ga 439 

49.,The  brief  of  the  evidence  filed  on  a  motion  for  a  new  trial,  is  not  a  part 
of  the  record  to  be  transmitted  to  the  Supreme  Court,  and  it  does  not 
dispense  with  the  necessity  of  incorporating  in  the  bill  of  exceptions 
a  bi'ief  of   the  oral   and  copy  of  the  written  evidence.     Wetmore  vs. 

9  Ga 546 
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1.  J.  E.  W.  one  of  the  mercantile  firm  of  J.  E  .W.  &  Co.  of  Savannah, 
(whose  commercial  house  was  in  Liverpool,)  whilst  in  the  latter  place, 
di-ew  his  individual  bill  in  favor  of  the  plaintiff,  on  his  house  in  Sa- 
vannah, who  accepted  the  same,  but  afterwards  suffered  it  to  be  pro- 
tested for  non-payment :  Held,  that  the  payees  of  said  bill  were  en- 
titled to  take  out  process  of  attachment  against  the  individual  estate 
of  the  non-resident  drawer,  as  drawer,  in  addition  to  the  remedy  by  ac- 
tion against  the  firm  of  J.  E.  W.  &  Co.  as  acceptors.     Richardson  et  al. 

vs.  White.    R.  M.  Charl 58 

2.  The  payee  or  indorsee  of  a  bill  of  exchange,  may,  in  default  of  pay- 
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ment,  sue  all  the  parties  to  it  at  the  same  time,  and  an  action  against 
one  will  not  debar  his  remedy  against  the  others.    Ibid, 

3.  And  such  payee  or  indorsee  may  maintain  his  action  against  the 
drawer,  without  previously  suing  the  acceptor.    Ihid. 

4.  The  master  of  a  vessel  consigned  to  6,  wrote  a  letter  by  H, 
the  pilot  who  carried  the  vessel  out,  informing  G  that  the  ship  had 
crossed  the  bar  in  safety,  and  requesting  G  to  pay  H  $35,  the  amount 
of  pilotage  due,  "  and  oblige  your  obedient,  Ac."  H  indorsed  on  the 
letter—"  Pay  to  L,  or  order."  D,  a  creditor  of  H,  sued  him,  and 
garnisheed  G,  (as  the  creditor  of  H)  who  returned  under  oath  that  pre- 
viously to  such  garnishment,  L  had  presented  such  letter,  indorsed  as 
above,  and  that  he  (G)  had  promised  to  pay  the  amount  to  L.  Quere? 
if  such  letter  was  a  bill  of  exchange,  or  an  order  in  the  nature  of  a 
chose  in  action.     Dibble  vs.  Oaston.  R.  M.  Gharl. 444 

.").  Sold,  that  if  considered  as  a  bill  of  exchange,  the  indebtedness  of  G, 
as  acceptor,  created  a  liability  to  L,  the  then  holder,  and  not  to  H, 
who  had  parted  with  his  interest  in  it.    Ibid. 

6.  Held,  also,  that  if  it  was  a  chose  in  action,  the  indebtedness  of  G, 
was  created  only  by  hia  promise,  and  that  this  being  made  to  L,  pro- 
duced a  privity  of  contract  between  G  and  L  only,  and  that  there- 
fore G  had  never  been  the  debtor  of  H.    Ibid. 

I.  In  suit  upon  bill,  note,  or  other  instrument,  appearing  upon  its  face 
to  have  been  altered,  the  plaintiff  is  not  required  to  produce  evidence 
to  explain  it,  where  it  is  declared  upon,  as  altered,  unless  the  same  is 
denied  by  the  defendant  on  oath,  under  the  Judiciary  Act  of  1799. 
Tedlie  vs.  Sill.     2  Kelly 131 

5.  By  the  Statute  of  2fith  Dec.  1826,  notice  of  the  non-acceptance  of  a 
foreign  bill,  drawn  and  indorsed  in  this  State,  and  not  payable  at  a 
chartered  Bank,  is  not  necessary  to  bind  the  indorser.  Sartridge  vs. 
Wesson.    4  Ga 101 

9.  A  party  who  acquires  title  to  a  bill  or  note  before  due,  but  with  ex- 
press notice  of  a  defect  or  incumbrance,  is  so  far  identical  with  the 
previous  owner,  that  his  declarations  or  admissions  while  owner,  may 

be  receivedin  evidence  against  such  party.  Olantonvs.  Griggs.    5  Ga.  420 

10.  One  who  buys  a  note,  bill,  or  other  negotiable  security,  bona  fide, 
and  for  value,  after  it  is  due  from  one  who  has  no  title  to  it,  acquii-es 

no  title  kgainst  the  true  owner.     Thomas,  Adm'r,  vs.  Kinsey.  10  Ga..  421 

II.  "Where  a  bill  is  indorsed  to  A  B,  cashier  of  the  Bank  of  Augusta: 
Held,  that  A  B  might  sue  in  his  own  name,  or  the  bank  may  sue,  and  a 
Buit  in  the  name  of  A  B,  cashier,  <fec.  is  a  suit  by  A  B,  individually. 
Davif,  OaMer,  vs.  Byrne.  8  Ga 329 
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12.  In  an  action  by  an  indorser  of  a  foreign  bill  against  the  drawer,  it  is 
necessary  to  aver  notice  of  the  dishonor  of  the  bill,  or  that  ■which  the 
plaintiff  relies  on  as  an  excuse  for  not  giving  notice ;  also,  to  aver 
a  protest  for  non-payment  or  an  excuse  for  not  protesting.    Ihid. 

13.  It  is  not  neceasaVy  to  presen^a  foreigli  bill  for  a'cceptSnc'e,  when  it 
is  payable  at  a  time  certain.    Ihid. 

14.  Wteuthe  holder  of  a  bill  of  exchange,  ■without  sho'wing  his  title 
thereto,  by  an  indorsement  from  the  person  to  ■whose  order  it  was 
payable,  relied  upon  a  promise  to  pay  it  by  the  dra^wer,  in  a  count 
containing  these  facts,  and  setting  forth  the  bill  and  the  promise : 
Held,  that  the  promise  is  without  consideration  and  void,  there  being 
no  privity  between  the  plaintiff  and  the  defendant.    Ihid. 

15.  The  indorsee  of  a  bill  or  note  before  due,  cannot  be  affected  by  the 
frauds  or  transactions  between  the  original  parties,  unless  he  takes 
■with  notice.     Smith  vs.  Floyd  and  Roe.     T.XI.P.  Oharl 253 

See  Banks  and  Banking,  6 ;  Quaranty,  I  ;  Promissory  Notes. 
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1.  A  general  declaration  for  goods,  wares  and  merchandize,  without  a 
bill  of  parcels,  is  bad.    Martin  m.  Adm'r  ofTyffe.     Dudley 17 

2.  And  when  the  account  sued  on  was  a  single  item,  charged  in  the  bboks' 
thus:  "Bills  receivable  to  merchahdiije,"  and  a  verdict  has  been  ren- 
dered for  plaintiff,  the  Court  granted  a  new  trial,  declaring  that  the 
entry  was  too  general  to  prove  the  sale  and  delivery  of  any  particular 
goods ;  and  although  the  defendant  ha;d  waived  the  bill  of  parcels, 
plaintiff  must  prove  particular  items.    Ihid. 

3.  A  declaration,  with  the  common  counts  for  money  had  and  received, 
and  for  money  paid,  laid  out  and  expended,  without  specification  by 
bill  of  particulars,  or  otherwise,  on  what  account  specially  it  was  re- 
ceived or  paid  out,  is  defective,  but  it  is  such  a  defect  as  is  amendable, 
and  being  cm-ed  by  a  verdict,  is  not  good  in  arrest.    Dill  et  al.  vs.  Jones. 

S    Kelly 1Hii..     81 
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BLACK  ACT,  9  GEOKGE  I. 

Held,  not  to  be  in  force  in  Georgia.     The  State  vs.  Campbell.     1.  XT.  P. 
Charl 166 


BONDS. 

I.  GENERALLY. 

II.  OFFICIAL  BONDS. 

III.  BOND  FOR  TITLES  TO  LAND. 

IV.  INJUNCTION  BONDS. 

V.    SUITS  ON  BONDS,  PARTIES,  4;c. 

I.    BONDS  GENERALLY. 

1.  Tlie  obligor  of  a  bond  can,  in  no  case,  be  permitted  to  take  advantage 
of  tlie  omission  of  conditions,  wliere  the  omission  is  beneficial  to 
himself.  And  where  the  conditions  omitted  are  onerous  to  the  obli- 
gor, they  shall  not  be  permitted  to  charge  him.  Justices  of  the  Inferi- 
or Court  vs.  Wynn.     Dudley » 23 

2.  Where  there  has  been  a  substantial  compliance  with  the  law,  the 
want  of  a  rigid  compliance  with  the  mere  letter  of  the  Statute,  re- 
quiring a  bond  to  be  taken,  is  not  a  fatal  objection  to  the  bond.  Cen- 
tral Bank  vs.  Kendrich.     Dudley 67 

3.  When  a  Statute  prescribes  the  form  and  condition  of  the  bond,  and 
declares  all  bonds  taken  in  any  other  form  void ;  the  bond  prescribed 
should  be  strictly  pursued.    Ibid. 

i.  If  a  bond  be  joint  and  several,  the  party  for  whose  benefit  it  was 
made,  may  sue  either  or  both  the  obligors  at  his  election.  Spratlin 
vs.  Hudspeth.    Dudley 166 

6.  In  an  action  on  a  bond  to  save  harmless  a  security  on  another  bond, 
it  is  sufficient  that  the  record  shows  the  security  to  have  been  damni- 
fied, and  the  evidence  upon  which  he  becomes  damnified  need  not  be 
produced.     Spratlin  vs.  Hudspeth.    DvMey 166 

6.  In  an  action  upon  a  bond  conditioned  to  pay  a  debt  by  instalments, 
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ov  to  pay  rent,  the  simple  production  of  the  bond,  on  the  part  of  the 
plaintifif,  is  sufficient  to  put  the  defendant  upon  the  proof  of  the  per- 
formance of  the  condition;  and  the  same  principle  is  applicable  to  a 
bond  conditioned  to  deliver,  on  a,  certain  day,  a  deed  and  muniments 
of  title.     Stewart  vs.  Grimes  et  al.    Dudley 209 

7.  The  bond  given  in  pursuance  of  the  Statute  regulating  attachments, 
must  be  such  a  bond  as  can  be  enforced  by  the  Courts  of  this  State ; 
therefore,  if  the  obligor  reside  in  another  State,  the  bond  is  bad,  and 
the  attachment  will  be  dismissed.     Thompson  vs.  Arthur.    Dudley...  253 

8.  The  giving  of  bond  and  security  upon  the  carrying  up  cases  to  the 
Supreme  Court,  is  optional,  not  compulsory.    Doe  ex  dem.  Truluch  et  al. 

vs.  Peeples  et  al.    1  Kelly S 

9.  It  is  essential  to  a  recognizance  for  the  appearance  of  the  conusor  to 
answer  to  charges  against  him,  that  it  show  the  cause  of  taking  it. 
Nicholson  vs.   The  State.    2  Kelly 865 

10.  A  recognizance  must  stand  or  fall  by  itself,  and  if  not  good  on  its 
face,  by  failing  to  specify  the  offence  for  which  the  accused  is  arrested 
and  bound  to  appear  and  answer,  parol  evidence  is  inadmissible  to 
supply  the  defect.    Jbid 36ft 

11.  Attachment  bond  containing  the  conditions  prescribed  by  law,  and 
the  further  condition  that  the  plaintiff  shall  prosecute  his  suit,  with 
effect,  atthe  term  to  which  it  is  returnable,  is  a  valid  bond.  Kahn  vs. 
Herman.      3  Kelly 271 

12.  For  appearance  to  answer  a  criminal  charge  before  the  Superior 
Court,  is  a  valid  bond,  though  taken  and  tested  by  the  Sheriff.  Fork 
vs.TheState.    i  Ga 329 

13.  Before  bail  in  a  criminal  cause  can  be  made  liable,  the  record  must 
show  that  the  principal  was  called,  and  did  nor  appear.    Ihid. 

14.  A  bond  executed  by  a  debtor,  arrested  by  ca.  sa.  to  appear  at  Court, 
to  take  the  benefit  of  the  Honest  Debtor's  Act,  for  less  than  twice  the 
amount  of  the  creditor's  debt,  is  valid  and  binding.  Colley  vs.  Mor- 
gan.    5  Ga IVS 

15.  A  claim  bond  should  be  made  payable  to  the  Sheriff.  Anthony  vs. 
Brooks.    5  Ga 5l5 

16.  A  bond  may  be  delivered  as  an  escrow  by  the  sureties  to  the  princi- 
pal obligor.     Crcmford,  Gov.  vs.  Foster.     6    Ga 202 

11.  In  an  action  on  a  forthcoming  bond,  conditioned  to  deliver  proper- 
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ty  to  tjie  Sheriff  at  tjie  time  and  place  of  sale,  when  required  by  him  : 
Held,  thp.);  it  -was  unnecessary  to  prove  a  personal  demand — the  adver- 
tisemeat  being  g,  suflScient  notice  to  the  pai'ty.  Thmnpson  vs.  Mapp. 
loGa.'. -260 

18.  "Where  the  attachment  bond  is  made  payable  to  the  individual  mem- 
bers of  a  firm,  -where  the  attachment  is  sued  out  against  the  firm,  and  it 
does  not  recite  the  obligees  composing  the  firm,  the  bond  and  attach- 
ment are  both  void.    Birdsong  et  al.  vs.  McLaren.    8  Ga 521 

19.  In  order  to  sue  out  an  attachment  in  behalf  of  a  firm,  one  partner  has 
the  right  to  execute  a  bond  in  the  name  of  the  firm.     Wilson  et  al. 

vs.  Smith  &Co.    ,8   Oa 551 

20.  It  is  no  plea  for  a  surety,  that  a  bond  was  obtained  by  duress. 
Spicer  vs.  The  ^tate.     9   Ga 49 

21.  An  instrument  under  the  hand  and  seal  of  the  party  executing  it, 
imports  a  consideration  in  law,  and  a  demurrer  to  the  admissibility  of 
such  an  instrument  in  evidence,  for  want  of  consideration,  will  be  oyer- 
ruled.    Rutherford  vs.  The  Sx.  Com.  Bap.  Oonv.  &c.    9  Ga 54 

g?.  When  the  name^  of  the  sureties  to  a  bail  bond  are  inserted  in  the 
obligatory  part  of  the  bond,  but  omitted  in  the  condition :  Held,  that 
such  omission  did  not  alter  t  he  legal  effect  of  the  instrument.  David- 
son et  al.  vs.   Carter  d;  Mitch.    9  Ga 601 

28.  A  bond  by  an  administrator  to  convey  real  estate  of  his  intestate,  ' 
in  contemplation  of  a  sale  under  the  Ordinary's  order,  is  void,  and  is 
inc9.pble  of  being  enforced,  either  at  Law  or  in  Equity,  as  contrary  to 
the  policy  of  the  Statute  authorizing  administrators  to  sell  the  real  es- 
tate of  their  intestate.    Logan  vs.  Gigly.    9  Ga 114 

24.  The  plea  of  total  failure  of  consideration  to  an  action  upon  a  con- 
tract under  seal,  on  the  ground  oi  fraud,  will  be  allowed  in  a  Court  of 
Law.     McKnight  vs.  Killett.     9  Ga 632 

26.  Tbere  is  nq  Statute  in  Geoi-gia,  authorizing  an  agent  to  execute  a 
tortbooming  bond  fov  property  levied  on  by  attachment.  Gilmer  vs. 
Allen.     9    Ga, 208 

26.  A.  defendant  arrested  ijnder  a  ca.  sa.  from  a  Justices'  Court,  gave 
bond  for  his  appearance  at  the  Justices'  Com-t  from  term  to  term,  and 
not  to  depart  thence,  without  leave  of  the  Court,  and  was  discharged 
by  the  Constable :  ffeld,  th*t  the  bond  was  a  nullity,  and  that  the  Con- 
stable was  liable  to  the  plaintiff  in /./a.  upon  a  rule,  for  the  amount  of 
.the  execution.    Faircloth  vs.  Freeman.     10  Ga 249 
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21.  If  A  agrees  to  join  B  as  his  surety  in  an  appeal  bond,  and  executes 
and  delivers  the  same  as  an  escrow,  on  condition  that  C  shall  join"  in 
and  execute  the  bond  as  co-surety,  but  0  never  unites  in  the  bond,  A 
is  released  from  all  liability  thereon,  at  Law  or  in  Equity.  Siley  vs. 
Johnson.     10  Ga 414 

28.  As  between  the  obligee  and  obligor,  the  latter  ought  not  to  be  per- 
mitted to  allege  that  his  deed  was  not  delivered  on  the  day  it  bears 
date,  for  the  purpose  of  defeating  a  recovery.  He  should,  in  such  case, 
be  held  concluded  by  his  signature.    Ibid. 

29.  An  appeal  bond  signed  by  four  sureties,  who  gave  the  Clerk  to  un- 
derstand at  the  time  of  its  execution,  that  a  fifth,  whose  name  was 
contained  in  the  body  of  the  instrument,  was  to  sign  also,  may  be  con- 
sidered as  delivered  absolutely,  and  not  as  an  escrow.    Ibid. 

See  Appeals,  II.  a;  Attachments,  II. 


II.    OFFICIAL  BONDS. 

J,  Where  a  Statute  prescribing  the  condition  of  a  bond  to  be  given  by 
an  officer,  agent,  trustee,  or  other  person,  enumerates  particular  duties, 
and  also  contains  general  words  which  include  his  whole  duty,  the 
obligor  is  not  discharged  from  hie  general  obligation  by  an  omission 
of  such  particular  enumeration.  Justices  of  the  Inferior  Court  vs.  Wynn. 
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2.  A  bank  was  incorporated,  with  the  power  to  appoint  necessary  offi- 
cers, to  take  bonds  from  them,  and  make  all  necessary  by-laws,  rules, 
and  regulations.  By  one  of  the  by-laws  of  such  corporation,  it  was 
provided,  that  it  should  be  the  duty  of  every  other  officer  of  the  bank 
to  perform  such  services  as  might  be  required  of  them,  by  the  presi- 
dent and  cashier.  In  an  action  against  principal  and  sureties,  on  a  bond 
giv  en  by  a  book-keeper  of  said  bank,  conditioned  for  the  faithful  per- 
formance of  the  duties  of  his  office,  and  all  other"  duties  required  of 
him  in  said  bank,  Ac :  Held,  that  the  bond  was  taken  in  conformity  to, 
and  authorized  by  the  charter.  Planter's  Bank  vs.  Lampkin.  R.  M. 
Charl 29 

3.  And  where  such  book-keeper,  whilst  in  the  discharge  of  "  other  duties 
in  said  bank,"  fraudulently  took  large  sums  of  money  therefrom: 
^isW,that  the  securities  on  his  official  bond  were  liable  to  the  amount 
of  their  bond.    Ibid. 

4.  The  failure  of  obligee  to  notify  to  the  secui-ities  of  obligor,  the  delin- 
quency of  theii'  principal,  as  soon  as  discovered,  will  not  relieve  them 
from  their  obligation.    Ibid. 
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5.  Where  an  action  is  brought  on  the  official  bond  of  a  Sheriff,  in  the 
name  of  the  Governor  of  Georgia,  in  being,  "who  is  individually  desig- 
nated, and  such  Governor  dies  pending  the  action,  it  is  not  necessary 
to  amend  the  suit,  by  the  substitution  of  the  name  of  his  successor.  JRa- 
bun,  Governor,  dkc.  vs.  Touler.     R.  M.  Cliarl 60 

6.  Can  such  bond  be  put  in  suit,  without  the  previous  order  of  the  Judge 
of  the  Superior  Court  ?     Quere.      Ibid. 

I.  In  a  suit  upon  a  guardian's  or  administrator's  bond,  the  party  is  not 
entitled  to  the  custody  of  the  original,  but  to  a  certified  copy  only. 
Bryant,  Guardian,  &c.  Beall,  ExW  of  Pye,  vs.  Owens  et  al.     1  Kelly.  • .  •   368 

8.  A  bond  voluntarily  tendered  by  a  Sheriff  in  office,  and  accepted  more 
than  thirty  days  after  his  election,  is  bad  as  a  statutory  bond,  but 
good  at  Common  Law.  Stephens,  et  al.  vs.  Crawford,  Gov.  use,  c&e.  1 
JTelly 582 

9.  An  official  bond,  required  by  Statute,  but  which  is  not  in  conformity 
with  its  provisions,  is  good,  so  far  as  it  does  conform,  unless  the  Stutute 
expressly  provides  that  bonds  not  made  in  conformity  therewith 
shall  be  void.    Ibid - 581 — 2 

10.  A  bond  made  to  the  Governor  for  the  time  being,  and  his  successors 
in  office,  is  considei'ed  as  made  to  the  office,  and  passes  to  each  incum- 
bent by  succession,  without  assignment.  Stephens  et  al.  vs.  Crawford, 
Gov.  use,  &e.   1  Kelly 583 

II.  The  liability  of  the  securities  of  an  administrator  is  an  ultimate  liabil- 
ity, not  primary.     Cameron  et  al.  vs.  The  Justices,  &c.     1  Kelly 37 

12.  The  Act  of  the  Legislature  of  1841  repealed  the  charter  of  the 
Bank  of  Darien,  and  transferred  its  assets  to  the  Central  Bank.  John 
R.  Anderson,  Esq.  was  appointed  by  the  Central  Bank  an  agent  to 
collect  these  assets,  and  gave  bond  :  Held,  that  this  bond  was  correctly 
made  payable  to  the  Governor  of  the  State  of  Georgia.     Anderson  et 

al.  vs.  The  State.     2  Kelly S7l 

13.  Where  the  old  Sheriff  fails  to  deliver  to  his  successor  an  execution 
placed  in  his  hands  during  his  term  of  office,  and  receives  money  there- 
on fourteen  days  after  the  appointment  and  qualification  of  the  new 
Sheriff,  his  securities  are  not  liable  in  an  action  on  the  bond,  to  account 
to  the  defendant  for  said  money,  notwithstanding  he  has  been  compel- 
led to  pay  it  a  second  time  to  the  plaintiff.  McDonald,  Gov.  &c.  vs. 
Bradham.     2  Kelly 248 

14.  Official  bonds,  when  not  conformable  to  the  Statute  which  requires 
them,  although  they  may  be  good  at  Common  Law,  can  only  be  en- 
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forced,  according  to  the  rules  of  the  Common  La-w.    Stephens  et.  al.  vs. 
Crawford,  Gov.    3  Kelly ■ 512 

15.  AOonstable's  bondmade  with  on«  security,  instead  of  tvio,  as  re- 
quired by  the  Statute,  is  a  good  voluntary  bond.  Justices,  <kc.  vs.  En- 
nis.    5  Ga 56i) 

Querj/i     Whether  good  as  a  statutory  bond.    Ibid. 

16.  A  Sheriff's  bond,  taken  and  approved  by  only  too  of  the  Justices  of 
tJie  Inferior  Court,  is  not  good  and  valid  as  a  statutory  bond.  Crawford, 
Gov.  Se.  vs.  Meredith  and  another.    6  Ga 652 

!7.  If  two  of  the  sureties  of  a  Sheriff's  bond,  sign  upon  condition  that 
the  instrument  is  not  to  be  considered  as  executed  until  the  signatures 
of  two  others  are  obtained,  and  it  is  left,  with  the  knowledge  and  by 
the  consent  of  the  Justices  of  the  Inferior  Court  who  were  officiating 
in  taking  it,  in  the  hands  of  the  principal  obligor  for  that  purpose,  it 
is  no  error  to  admit  evidence  of  those  facts,  or  to  hold  that  the  bond 
is  void  as  to  the  defendants  who  subscribed  it,  provided  the  condition 
is  not  performed.     Crawford,  Gov.  vs.  Foster.     6  Ga 202 

18.  An  execution  issued  upon  an  order  absolute  against  the  Sheriff,  isir- 
jegulas:  and  void ;  the  proper  remedy  being  an  attachment.  The  sure- 
ties on  his  bond,  however,  are  not  discharged  on  that  account;  their 
liability  being  for  the  official  default  of  their  principal,  which  is  estab- 
lished by  the  judgment  on  the  rule.     Towns,  Gov.  &c.  vs.   Hichs  et  al. 

6  Ga 285 

19.  A  judgment  against  a  Sheriff  on  a  rule  to  pay  over  money,  is  no 
satisfaction,  and  no  discharge  of  the  sureties  on  his  bond.    Ibid. 

2.0.  A  Sheriff's  bond,  taken  and  approved  by  only  two  of  the  Justices  of 
the  Inferior  Court,  is  not  good  as  a  statutory  bond.  Crawford,  Gov. 
&c.  vs.  Meredith  et  al.    6  Oa 352 

21.  The  sureties  of  a  Sheriff,  after  recoveries  have  been  had  against  them 
to  the  amount  of  their  bond,  may  defend  themselves  at  law,  against  all 
pending  or  futm-e  suits  on  that  ground.     Sothnell  et  al.  va.  Sheffield  et 

■al.     SGa. 569 

22.  "Where  the  Court  of  Ordinary  have  granted  letters  testamentary,  of 
administration  or  guardianship,  to  a  person  entitled  and  capable  of 
discharging  the  duties»of  the  new  trust,  no  new  appointment  can  be 
made,  unless  the  former  is  vacated  by  death,  removal  or  some  other 
way ;  and  the  new  appointment  being  void,  the  bond  also  is  void,  given 
for  the  faithful  performance  of  the  trust  delegated  to  the  new  ap- . 
pointee.     2%e  Justices,  dtc.  vs.  Selman  etal.^Ga 433 
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23.  A.  Sheriff's  bond,  taken  and  approved  by  the  Inferior  Court,  and 
averred  to  have  been  delivered  to  the  Governor  of  the  State,  and  sign- 
ed and  sealed,  and  attested  by  two  of  the  Justices  of  the  Inferior 
Court :  Seld,  to  be  good  as  a  voluntary,  but  bad,  as  a  statutory  bond, 
because  not  given  within  thirty  days  after  the  election  of  the  Sheriff. 
Crawford,  Gov.  dc.  vs.  Howardet  al.     9    Oa 314 

24.  The  Sheriff  and  his  sureties  held  liable  on  a  voluntary  bond,  for  the 
acts  of  his  deputies,  although  it  contains  no  stipulation  to  that  effect : 
Held,  that  such  a  stipulation  is  not  necessary  to  the  validity  of  a  Sher- 
iff's bond,  uadsr  our  Satute.    Ibid. 

25.  A  bond  being  taken  and  approved  by  the  Justices  of  the  Interior 
Court,  to  protect  the  people  of  the  County  from  the  official  miscon- 
duct of  the  Sheriff  elect,  it  is  not  competent  for  these  same  Justices 
to  discharge  this  obligation  by  the  substitution  of  another  bond,  some 
thirty  days  thereafter  ;  especially,  where  one  of  the  three  Justices  was 

a  co-obligor  in  the  first  bond.     Towns,  Oov.  &c.  vs.  Stephens  et  al.    9  Ga.  585 


III.    BOND  FOR  TITLES  TO  LAND. 

1.  In  an  action  on  a  bond  for  titles,  the  measui'e  of  the  damages  is  the 
value  of  the  land  at  the  time  of  the  breach.  Newton  vs.  Harris. 
Dudley. 180 

^e.eis!LAo  Bryant  vs.  Hamhrich.    9  Ga 133 

2.  A  bond  for  titles  is  good  color  of  title  against  strangers,  although 
the  purchase  money  is  not  paid.    Fain  vs.  GdrthrigM.     5   Ga 6 

3.  A  executed  his  bond  to  B,  conditioned  to  make  him  a  title  to  a  tract 
of  land  therein  described,  whenever  the  litigation  then  pending  re- 
specting it,  should  terminate.  B  brought  suit  on  the  bond,  alleging  a 
forfeiture  thereof,  in  which  there  was  a  verdict  and  judgment  for  the 
defendant,  upon  the  "  general  issue :"  Held,  that  the  former  recovery 
was  no  bar  to  another  action,  and  that  parol  evidence  was  admissible  to 
show  that  on  the  first  trial,  no  other  issue  was  submitted  to  the  Jury, 
save  only  the  fact  as  to  the  pendency  of  the  litigation  referred  to  in 
the  bond,  and  that  the  testimony  was  restricted  exclusively  to  that 
point.    Ezzell  vs.  Maltbie  et  al.  Ex'rs.    6  Ga 495 

4.  By  making  a  proper  case  in  Equity,  a  vendee,  under  a  bond  for  titles, 
who  has  been  evicted,  may  recover  the  value  of  the  beneficial  and  per- 
manent improvements  put  upon  the  premises.     Bryant  vs.  Hamhrick. 

9   Ga 133 


0, 


The  registration  of  a  bond  for  titles  to  land,  not  being  authorized  by 
law,  does  not  entitle  it  to  be  read  in  evidence.    .4 Ziier  of  thirty  years 
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old,  witli  possession  under  it,  or  if  produced  on  notice  by  the   oppo- 
site party,  lie  claiming  an  interest  under  it.    Beverly  and  another  vs. 

9   Ga 440 


6.  A  purchaser  who  is  in  possession  under  a  bond  for  titles,  cannot  ob- 
tain relief  against  the  payment  of  the  pui-ohase  money,  on  the  ground 
of  a  defect  of  title,  unless  the  obligor  is  insolvent  or  without  the  ju- 
risdiction of  the  Court.     McGeheeet  al.  vs.   Jones.     10   Ga 127 


IV.    IlSrjUNCTION  BOND. 

1.  The  "  eventual  condemnation  money"  secured  by  an  iyjuuction  bond, 
is  the  amount  ultimately  fixed  and  settled  by  the  judgment  ur  decree 
of  the   Court.    Lockwood  vs.  Saffold.    1  Kelly "73-4 


V.     SUITS  ON"  BONDS,  PARTIES,  Ac. 

1.  Where  a  bond  is  made  payable  to  A,  as  the  executor  of  B,  and  A  dies : 
Beld,  that  the  right  to  sue  upon  the  bond,  was  in  the   representative 

of  A,  and  not  of  B.     Horshins  m.  Williamson.     T.    U.P.Charl 145 

2.  Where  a  bond  was  conditioned  to  deliver  up  certain  negroes,  import- 
ed into  this  State,  or  else  produce  such  proof  as  the  Statute  required, 
to  show  that  they  were  legally  imported:  Held,  that  scire  facias  upon 
this  bond,  would  lie  in  the  County  where  it  was  given,  and  that  it  was 
not  necessary  to  sue  the  obligee,  in  the  County  of  his  residence.  The 
State  vs.  Couper.    T.  XI.  P.  Gharl 306 

3.  If  a  party  under  arrest  be  required  to  execute  a  bond,  not  according 
to  law,  duress  may  be  pleaded,  and  the  bond  or  recognizance  be  avgid- 

ed.     The  Governor  vs.  Williams  et  al.    Dudley 244 


4.  In  an  action  of  debt  on  a  penal  bond,  conditioned  for  the  payment  of 
a  lesser  specified  sum  of  money  on  a  day  certain,  the  sum  mentioned  in 
the  condition,  and  all  interest  due  thereon,  may  be  recovered,  without 
reference  to,  and  though  it  exceed  the  penalty  of  the  bond.  Moss  vs. 
Wood.     R.M.  Gharl 42 

5.  Where  a  suit  was  instituted  on  a  bondgiven  for  acertain  sumofmon- 
ey,  and  conditioned  for  the  performance  of  a  duty,  without  any  stipu- 
lation as  to  interest,  and  the  Jury  on-  an  issue  of  fact  submitted  to 
them,  found  the  bond  declared  on,  to  be  the  deed  of  defendant,  and 
assessed  nominal  damages :  Eeld,  that  interest  could  be  awarded  on 
such  bond  only  in  th'e  shape  of  damages  assessed  by  a  Jury.  The 
Governor  vs.  Daniel.    B.  M.  Gharl 449 

13 
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6.  Seld,  also,  that  the  verdict  rendered,  only  found  the  debt  mentioned 
in  the  bond,  and  as  that  contained  no  stipulation  for  interest,  the  exe- 
cution -which  had  issued  for  principal,  and  interest  from  the  date  of 
the  bond,  was  illegal.     Ibid. 

7.  In  a  suit  against  a  discharged  secm-ity  on  aguardian's  bond,  the  plain- 
tiff must  prove  affirmatively,  some  default  or  act  of  malfeasance,  on 
the  part  of  the  guardian,  prior  to  the  discharge  of  the  security, 
■which  in  law  would  constitute  a  breach  of  the  bond.  Evidence  of  the 
bare  reception,  by  the  guardian,  of  his  ward's  estate,  and  nothing 
more,  is  not  sufficient  to  charge  the  security.  Bryant,  Guardian,  dc. 
and  Beall,  ExW  of  Pye.  vs.   Owens  et  al.     1    Kelly 91 

8.  In  a  case  where  the  decree  against  the  guardian  is  silent  as  to  the 
time  when  the  devastavit  by  him  took  place,  and  when  the  security 
was  discharged  by  the  Court  of  Ordinary,  before  the  commencement 
of  the  suit  in  Equity,  in  which  the  decree  was  rendered,  the  decree 
alone  is  not  sufficient  to  charge  the  security  in  a  suit  against  him  on 
the  guardian's  bond.  Aliter,  when  the  security  has  not  been  dischar- 
ged.   Ibid. 312-& 

9.  Upon  a  Common  Law  bond,  there  can  be  but  one  recoveiy,  and  a  for- 
mer recovery  upon  the  same  bond  may  be  pleaded  in  bar  of  a  subse- 
quent suit.    Stephens  et  al,  vs.  Crawford,  Gov.    S  Kelly 512- 

10.  Sci.fa.  is  the  proper  remedy  ona  bond  for  appearance  in  a  criminal 
case  given  to  the  Sheriff.      Fark  vs.  The  State.    4  Ga 329 

11.  The  record  must  show  the  forfeitm-e  of  the  bond.    Ibid. 

12.  In  an  action  on  a  forthcoming  bond,  conditioned  to  deliver  property 
to  the  Sheriff  at  the  time  and  place  of  sale,  when  requii-ed  by  him : 
Held,  that  it  was  unnecessary  to  prove  a  personal  demand,  the  adver- 
tisement being  a  sufficient  notice  to  the  party.     Thompson  vs.  Mapp. 

6  Ga 260 

3.  In  a  suit  on  a  bond,  the  plaintiff  is  not  held  to  prove  its  execution, 
unless  put  in  issue  by  plea  of  non  est  factum.  The  Justices^  &c.  vs. 
Sloan.    1  Ga gi 

4.  The  Justices  of  the  Inferior  Court  are  not  the  legal  obligees  of  a  bond 
payable  to  the  Justices,  &c.  sitting  as  a  Oowrt  of  Ordinary,  so  as  to 
authorize  them  to  maintain  suit  on  stch  bond.     The  Justices,  (fee.  vs. 
Wooten  et.  al.    1  Ga ,, ..  455 

15.  A  rule  absolute  against  the  Sheriff,  ordering  him  to  pay  over  money, 
is  neither  an  extinguishment  of  his  official  security,  nor  a  bar  to  a.suit, 
against  his  sm-etias.    It  is  but  one  of  the  several  remedies  which  the 
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injm-ed  party  may  use  successively,  until  he  obtains  satisfaction.  In 
a  suit  on  his  bond,  it  is  conclusive  against  the  principal,  but  presump- 
tive evidence  only  against  the  sureties  ;  and  they  will  be  allowed  to 
prove  everything  aJ  oj-i^me,  which  would  have  protected  the,principal 
from  liability.     Crawford,   Gov.  &c.  vs.  Word  et  al.    1  Qa '78 

16.  The  sui-eties  of  a  Sheriff,  after  recoveries  have  been  had  against 
them  to  the  amount  of  their  bond,  may  defend  themselves  at  law, 
against  all  pending  or  future  suits  on  that  ground.  Bothwell  et  al.  vs. 
Shield  et  al.    S  6a 669 

17.  Where  an  administrator,  upon  the  discharge  of  his  first  sureties, 
gave  a  new  bond,  and  subsequently  becomes  insolvent:  Held,  that 
Equity  will  entertain  jmisdiction  of  a  bill  against  the  administrator 
and  both  sets  of  sm-eties,  praying  a  disc'overy  of  the  amount  of  the 
devastavit,  and  the  time  when  it  occurred,  in  order  to  charge  each 
set  of  sureties,  according  to  theii-  respective  liabilities  on  theii-  bonds. 
Alexander,  Adm'r,  vs.  Mercer   et  al.     7  Ga 549 

18.  Sureties  to  executors',  admistrators'  and  guardians'  bonds,  are  not  lia- 
ble to  suit  thereon  at  Law,  under  the  Act  of  13th  December,  1820, 
until  the  plaintiff  has  fii'st  established  his  demand  against  their  prin- 
cipal, in  his  representative  character,  by  suit  and  judgment,  or  de- 
cree of  a  Court  of  competent  jm'isdiction.     The  Justices,  Sfc.  vs.  Sloan. 

1  Ga 81 

19.  In  an  action  by  the  present  guardian,  against  the  administrator  of 
the  former  guardian  and  his  sureties  on  .the  bond,  the  plaintiff  must 
show  afSi'matively,  some  act  of  waste  or  mal-administration  by  his 
predecessor  during  his  life  ;  and  the  bare  reception  of  money  for  his 
wards,  without  farther  proof  of  default,  is  not,  per  se,  a  breach  of  the 
bond.    Jiay,  Adm'r,  et.  al,  vs.  The  Justices,  &c.M.  C.     6  Ga 308 

20.  The  Act  of  1820,  authorizing  securities  to  be  joined  with  the  prin- 
cipal, in  suits  upon  executors',  administrators'  and  guardians'  bonds, 
considered.    Ibid. 

21.  In  an  action  by  the  present  guardian  against  the  administrator  of  a 
deceased  guardian  and  his  sm-eties,  upon  their  bond,  in  which  the 
breach  alleged  is  the  receipt  of  three  several  sums  of  money  by  the 
former  guardian,  which  he  had  appropriated  to  his  own  use,  the 
measm'e  of  damages  is  the  aggregate  of  principal  and  accruing  inter- 
est.   Ihid. 

22.  Where  an  action  on  a  Sheriff's  bond  is  brought  for  the  purpose  of 
recovering  a  sum  of  money  found  to  be  due  to  two  jointly,  on  an  or- 
der absolute  against  the  Sheriff,  it  is  no  objection  to  the  sufficiency  of 
the  breaches  assigned,  that  the  declaration  does  not  state  the  amount 
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of  the  intereBt  of  each  in  that  sum.     Towns,    Gov.  vs.  Hicks  et  al. 

6    Oa 235 

23.  In  an  action  on  a  forthcomiug  bond  given  by  a  claimant,  a  plea  of 
tendei-  of  the  property,  after  the  day  of  sale,  is  bad.  Mapp  vs. 
Thompson.    9    Ga 42 

24.  Anything  said  or  done  by  the  plaintiff  iaji.  fa.  which  will  amount 
to  a  waiver  of  the  obligation  to  deliver  the  property  at  the  time  and 
place  of  sale,  is  a  good  defence  to  an  action  on  the  bond.    Ibid. 

25.  To  chai'ge  the  obligors,  it  is  necessary  that  they  should  be  notified 
of  the  time  and  place  of  sale,  and  a  legal  advertisement  is  sufficient 
notice.    Ibid. 

Books.    See  Evidence. 


BRIDGES. 

1.  An  Act  of  the  Legislature  incorporating  the  Irwinton  Bridge  Compa- 
ny, for  the  purpose  of  erecting  a  bridge  across  the  Chattahoochee 
river,  which  authorized  the  company  to  take  the  private  property 
of  the  citizen,  for  the  purpose  of  erecting  the  eastern  abutment  of 
this  bridge,  providing  just  compensation  to  be  made  therefor,  is  not  a 
violation  of  the  10th  section  of  the  first  article  of  the  Constitution  of 
the  United  States,  which  prohibits  the  States  from  passing  any  law 
impairing  the  obligation  of  contracts.  Young,  FPff  in  Error,  vs.  Mc- 
Kenzie,  Deft,  et  al.    3  Kelly 31 

2.  The  Act  of  1828,  which  provided  that  wagons  and  carriages,  loaded 
with  corn  and  cotton,  shovdd  pass  the  Ocmulgee  bridge,  free  of  toU, 
is  repealed,  ^ro  tanto,  by  the  Act  of  1847,  which  vested  in  the  corpo- 
rate authorities  of  the  City  of  Macon,  the  right  to  regulate  the  tolls 
of  said  bridge ;  the  latter  Act  repealing  all  laws  and  parts  of  laws 
militating  against  its  provisions.  The  Mayor,  ^c.  vs.  The  Macon  and 
Western  R.  R.  Co.     1  Ga 221 

3.  The  State  has  a  right  to  erect  bridges  whenever  and  wherever  the 
Legislature  may  deem  them  necessary  for  the  convenience  of  the 
public.     Young  vs.  Harrison.     6  Ga 130 

4.  The  right  of  eminent  domain,  by  which  the  State  may  take  private 
property  for  public  purposes,  when  the  neces^itje8  of  the  country  re- 
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quire  it,  is  an  inherent  right  of  this,   as  of  every  other  Government 
Ibid. 

5.  The  State  may  consti'uct  public  works,  such  as  roads  and  bridges, 
by  taxation,  or  the  personal  labor  of  its  citizens,  or  through  the  instru- 
mentality of  individuals  or  corporations.    Ibid, 

6.  A  bridge  may  be  established,  and  a  keeper  appointed,  without  any 
regard  to  the  ownership  of  the  soil,  should  the  Legislature  so  direct. 
Ibid. 

7.  The  franchise  or  right  to  keep  ferries  and  bridges,  should,  if  practica- 
ble and  consistent  with  the  public  welfare,  be  conferred  on  the  own- 
ers of  the  soil,  rather  than  on  strangers.    Ibid. 

See  Ferries. 

BuKDEN  OF  Proof.    See  Evidence,  VX. 


BY-LAWS. 

1.  A  by-law  which  asserts  a  lien  on  the  stock  of  members  of  a  corpora- 
tion for  debts  due  the  company,  is,  as  between  the  corporators  them- 
selves, valid  and  binding.     Tuttle  vs.  Walton.     I  Kelly 48 

2.  So  held  by  all  the  Judges.  See  their  opinions,  from  page  47  to  68. 
1  Kelly. 

3.  Such  a  by-law  is  not  repugnant  to  the  charter,  nor  the  laws  of  the 
land,  nor  against  public  policy,  nor  in  restraint  of  trade.     Per  "Waknek, 

Judge.    1  Kelly 48 

NiSBET,  Judge,  contra,  as  per  dissenting  opinion.    1  Kelly 56-68 

4.  The  plaintiff  having  purchased  the  stock,  with  notice  of  the  lien  of 
the  corporation  under  the  by-law,  took  it  subject  to  that  lien.  Lump- 
bin,  Judge,  (his  opinion.)     1  Kelly S* 

5.  The  by-law  relied  on,  is  invalid  at  Common  Law,  as  against  creditors. 

If ISBET,  Judge,  dissenting  opinion.    Ikittle  vs.  Watson.    1  Kelly 62 

6.  It  is  repugnant  to  the  whole  drift  and  policy  of  Georgia  legislation. 
NiSBET,  Judge.     Ibid ^^ 
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Cancellation  of  Deeds.     See  Mquity,  I.  e. 

Careiee.    See  Act  of  Ood;  Bailment. 

Ca.  Sa.    See  Exeeution. 

Cashiee.    See  Banks  and  Banking,  48  ;  Evideiuie. 

Certificate  of  Deposit.    See  Lien. 


CERTIORAKI. 

1.  The  Superior  Courts  in  Georgia  have  the  right  by  certiorari  to  re- 
view the  decisions  of  any  Inferior  Court,  including  Corporation 
Courts.    Mae  vs.  77ie  Mayor,  dc.  of  Savannah.  T.  U.  P.  Oharl 36 

2.  A  certiorari  will  lie  to  any  judgment  of  the  Court  of  Ordinary,  not- 
withstanding a  remedy  by  appeal  is  given  by  the  Statute.    McAskill 

vs.  McAskill.    T.  U.P.  Chart 151 

8.  Generally,  the  application  for  a  certiorari  must  be  supported  by  affida- 
vit.   B^hr  vs.  Oantier.    T.XT.P,  Chart 2T9 

4.  But  where  the  error  js  apparent  upon  the  record  of  the  proceedings 
of  the  Court  below,  the  affidavit  is  unnecessary.  -Hunter  &  Minis  vs. 
Hunter.    'T.  TJ.  P.  Gharl.  - 303 

6.  Bond  is  only  necessary  where  danger  would  probaby  result  from  in- 
solvency or  departure  beyond  the  jurisdistion  of  the  Court.    Ibid. 

6.  The  constitutional  writ  of  cerHorariis  applicable  to  the  errors  of  in- 
ferior jui'isdiction,  contra-distinguished  from  the  "  Inferior  Com-t." 
The  judicial  writ  of  certiorari  is  alone  applicable  to  the  "  Inferior 
Court,"  as  before  distinguished.    Ms:  parte  Simpson.    B.  M.  Cheml. . ....  Ill 

f .  The  necessity  of  exceptions  and  20  days  notice,  nppliesonly  to  the  ju- 
dicial writ.    Ibid. 

8.  It  seems,  that  if  a  party  seek  to  avail  himself  of  an  error  of  the  Court, 
so  as  to  carry  up  his  case  by  certiorari,  he  must  reduce  his  exceptions 
to  writing  at  the  time,  and  tender  them  during  the  trial.  Low,  Taylor 
&  Oo.  vs.  Goldsmith.    R.  M.  Otarl. 288 


CERTIOEARI.  103 


9.  And  where  no  exceptions  had  been  tendered  during  the  term,  but 
were  presented  to  the  individuals  composing  the  Court  separately, 
and  on  a  succeeding  day,  and  were  thus  signed  by  them,  and  such  ex- 
ceptions were  contradicted  by  a  statement,  signed  by  the  same  Judges, 
the  rule  was  refused,  upon  the  great  irregulaiity  of  the  proceedings. 
Ibid. 

10.  Where  a  new  jurisdiction  is  created  by  Statute,  proceeding  accord- 
ing to  the  course  of  the  Common  Law,  the  Superior  Court  can  cause 
its  proceedings  to  be  brouglit  up  and  correct  its  errors.  But  where 
such  newly  created  jui'isdiction  is  summary,  and  does  not  proceed  ac- 
cording to  the  Common  Law,  the  Superior  Com-t  will,  on  certiorari, 
confii'm  or  quasht  its  proceedings.  Commissioners  of  Pilotage  vs.  Low  et 

al.    B.  M.  'chart 298 

11.  A  certiorari  may  issue  to  bring  up  a  decision  of  the  Court  of  Ordina- 
ry, notwithstanding  that  by  the  law  of  Georgia,  an  appeal  is  gireu 
from  the  same  tribunal  to  the  Superior  Court.  Boser  vs.  Marlow  et  al. 
M.M.  Charl 542 

12.  The  petitioner  for  certiorari  must  either  be  a  party  to  the  record,  or 
one  who  has  a  direct  and  immediate  interest  in  it,  or  is  privy  thereto. 
Ibid. 

13.  The  writ  oi  certiorari  issues  as  well  at  Common  Law,  as  by  Statute. 
It  is  a  constitutional  writ.  The  Judiciary  Act  of  1199,  so  far  as  it 
relates  to  certiorari,  is  an  affirmative  Statute,  without  a  negative,  ex- 
press or  implied.  The  mode  prescribed  by  it  is  accumulative ;  at  all 
events,  so  far  as  relates  to  the  proceedings  of  other  Courts  than  the 
"  Inferior  Cburt."    Ibid. 

14.  It  is  not  necessary  that  exceptions  should  be  taken  in  the  Court  be- 
low, in  order  to  bring  up  a  decision  of  a  Com-t  of  Ordinary.    Ibid. 

15.  A  certiorari  was  granted  and  sustained  upon  the  ground  that  the  Jus- 
tice's Court  had  misinterpreted  the  legal  effect  of  certiain-  articles  of 
agreement  introduced  in  evidence  Before  it.  Ba/rnMt  vs.  Justices,  and 
Totley  &c;    Bvxliey. — 176 

16.  'No  matter  can  be  assigned  as  a  gi-ound  of  en'or  in  the  proceedings 
before  a  Justice's;  Court,  that  was  not  urgedin  that  Coiu't.  Dodson  vs.. 
Conaily.et  al,  Qa,  Decisions,  pa/rt  I,.  1S2.  Chambers  vs.  Dickson.  Qa. 
Decisions,  part  I...... .  164 

IT.  The  Inferior  Court  may  review  and  annul  an  order  absolute  against 
the  Sheriff,  at  a  subsequent  term,  upon  motion,  when  it  is  made  to  ap- 
pear that  hs  was  not  in  contempt,  and  its  action  is  subject  to  uevision 
by  the  Superior  Court,  by  writ  of  certiorari.  Chipman  vs.  Barron.  2 
Kelly r 225 
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18.  It  is  the  duty  of  the  Judges  of  the  Superior  Coui-ts.to  grant  a  certi- 
orari, to  all  cases  in  a  Justices'  Court,  upon  a  proper  case  made  before 
him.    Vet  IxswBKW  3.  m  Dickinson  vs.  McOamey.     5  Ga 486 

Challenge.     See  Jury. 

Chanceet,    See  Equity. 


CHARGE  OF  THE  COURT. 

1.  The  Court  has  aright  to  charge  the  Jury  on  all  questions  of  la-w 
raised  by  counsel,  or  to  instruct  them  as  to  what  he  may  believe  to  be 
perversions  by  one  counsel  of  the  legal  positions  assumed  by  opposite 
counsel    Matthews  vs. Poythress.    i  Ga • 287 

2.  It  is  the  right  of  the  Judge  to  express  his  opinion  on  the  facts,  to  the 
Jury,  but  not  to  direct  their  finding.    Holder  vs.  The  State.    6  Ga 441 

3.  In  criminal  cases,  it  is  the  right  and  duty  of  the  Judge,  to  instruct 
and  officially  direct  the  Juiy,  as  to  the  law  of  the  case,  whilst  they 
have  also  the  right  to  judge  of  the  law,  as  well  as  of  the  facts.    Ibid. 

4.  In  an  indictment  for  murder,  the  Court  instructed  the  Jury,  that 
"they  must  find  the  defendant  guilty  of  murder,  of  voluntary  man- 
slaughter, or  not  guilty :"  Held,  that  the  charge  was  an  improper  in- 
terference with  the  rights  of  the  Jury  to  find  on  the  facta,  because  it 
precluded  them  from  all  inquu-y,  as  to  any  other  grade  of  offence, 
than  those  specified.    Ibid. 

5.  For  the  Court  to  announce,  at  the  close  of  the  testimony,  that  its 
mind  was  fixed  and  unalterably  made  up,  upon  the  merits  of  the 
case,  and  then  to  arrest  the  argument  before  its  conclusion,  is  an  un- 
warrantable interference  with  both  the  rights  and  privileges  of  both 
counsel  and  Jury.    Beall  vs.  Mann.     5  Ga 456 

6.  The  Court  has  the  power  to  express  to  the  Jury,  its  opinion  upon  the 
facts,  but  to  its  exercise  there  are  assignable  limits,  and,  in  a  doubtful 
case,  this  infringement  upon  the  peculiar  province  of  the  Jury,  would 
constitute  sufficient  ground  for  a  new  trial.    Ibid. 


1.  It  is  error  in  the  Court  to  intimate  doubts  in  its  charge,  as  to  the  com- 
petency of  evidence  admitted  before  the  Jury.  Monroe  vs.  The  State. 
5Qa 
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8.  Also,  to  remind  the  Jury,  that  the  defendant  has  a  chance  to  carry 
his  case  up  to  the  Supreme  Court.    Ibid. 

9.  The  Court,  in  its  charge  to  the  Jury,  should  never  assume  that  certain 
facts  are  or  are  not  proven ;  and  should  the  Court  feel  it  to  be  its  duty 
to  intimate  its  opinion  that  there  is,  or  is  not  suflBcient  evidence  to  es- 
tablish a  certain  matter,  it  should,  at  the  same  time,  instruct  the  Jury 
to  consider  the  evidence,  and  to  decide  as  they  shall  find  the  truth 

to  be.    Potts  vs.  House,  JEx'rs.    6  Ga 324 

10.  It  is  error  in  the  Court  to  discredit  the  testimony  of  relativesaa  such 
— relationship  being  a  circumstance  only  from  -which  the  Jury  may 
infer  a  bias.    Ibid.    6  Ga S24 

11.  It  is  error  in  the  Court,  in  its  charge  to  the  Jury,  to  intimate  doubts 
as  to  the  competency  of  legal  evidence  which  has  been  submitted  to 
them  on  the  trial — it  being  calculated  to  -weaken  its  force  in  their  es- 
timation.   Ibid. 

12.  Instructions  of  the' Court,  -which  assume  or  presuppose  a  fact  prop- 
er for  the  decision  of  a  Jury,  should  not  be  given  where  there  is  con- 
flicting testimony.     Robinson  vs.  Schly  and  Cooper,    6  Oa 616 

13!  When  the  Court  charges  the  law  correctly,  although  prefaced  by  pre- 
liminary remarks,  not  affecting  the  merits  of  the  controversy  bet-ween 
the  parties,  a  new  trial  will  not  be  granted.  The  Mayor,  &c.  vs.  Goetch- 
ius.     1  Ga 139 

14.  "Where  the  Court  charges  the  Jury  that  it  is  "  not  a  little  surprised 
that  there  should  be  an  attempt  made  to  acquit  the  defendant,"  who  was 
indicted  for  an  assault  and  battery  ;  but  at  the  same  time  instructed 
them  that  it  was  their  duty  to  acquit  or  convict,  according  to  the  evi- 
dence, under  the  definition  of  the  offence :  Held,  that  although  the 
first  part  of  the  charge  was  clearly  objectionable,  yet,  taking  the 
whole  togethei-,  there  was  not  such  error  in  law,  as  would  author- 
ize a  reversal  of  the  judgment,  and  the  granting  of  a  new  trial.  Kea- 
ton  vs.  The  State.     1  Ga •   189 

16.  It  is  the  duty  of  the  Court  to  apply  the  law  to  the  facts  of  the  case, 
as  ascertained  by  the  evidence.  And  it  is  error  in  the  Court  to  sub- 
mit the  whole  case  to  the  Jury,  with  direction  to  find  as  they  shall  think 
right  and  proper  between  the  parties,  regardless  alike  of  the  law  and 
the  facts.     The  Rudcersville  Bank  et  al.  vs.  Hemphill  et  al.    1  Ga..  396 

16.  It  is  error  in  the  Court,  in  summing  up  to  the  Jury,  to  select  one  piece 
of  evidence,  and  express  a  strong  and  deciiied  opinion  respecting  it. 
Either  the  whole  testimony  should  be  presented,  or  else  the  duty  had 

better  be  altogether  omitted.    Johnson  vs.  Einsey.    1  Ga 428 

14 
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17.  Where  the  issue  before  the  Jury  is,  whether  a  party  has  waived  a 
lien  given  him  by  contract,  or  by  operation  of  law,  it  is  error  in  the 
Court  to  charge  that  the  testimony  should  be  clear  and  explicit.  It  is 
sufficient  that  the  Jury  be  satisfied  of  the  fact.  Williams  ei  al.  vs. 
Chapman.     1    Ga 467 

18.  It  is  error  in  the  Court,  although  he  may  charge  the  law  correctly, 
to  instruct  the  Jury  as  to  a  state  of  facts  not  proven.  Butt,  Trus- 
tee, vs.  Maddox.     1   Ga 496 

19.  Where  the  Court  charges  the  Jury  correctly  on  a  point  of  law,  it  is 
no  error  that  the  Judge  did  not  specify  more  minutely  the  shades  of 
difference  in  the  law,  where  no  request  is  made  by  counsel  for  this 
purpose.      Studstill  vs.  The  State.     7    Ga 2 

20.  The  presiding  Judge  has  the  right,  in  a  criminal  case,  and  it  is  his 
duty  to  declare,  what  the  law  is  upon  a  given  state  of  facts.     Ibid. 

21.  It  is  error  to  instruct  the  Jury  as  to  the  law  arising  from  facts  which 
are  not  proven,  and  about  which  there  is  no  evidence.  JBethune  vs. 
MeCrary.      8     Ga lU 

See  also,  Montgomery,  Adm'r,  <Ssc.  vs.  Evans.    8  Ga 178 

22.  The  Circuit  Judge,  in  opening  his  charge  to  the  Jury,  said,  "  He 
wished  counsel  to  take  notice  of  his  charge,  for  he  supposed  the  case 
would  be  taken  up,  and  if  he  erred,  he  could  be  corrected,  and  if  the 
Jury  found  contrary  to  evidence,  they  could  be  corrected :''  Held,  that 
the  remark  relative  to  the  Jury  was  improper,  as  tending  to  relieve 
them  from  the  exclusive  responsibility  of  trying  the  facts  of  the  cause. 
Colquitt  vs.   Thmnas  et  al.     8  Ga 258 

23.  The  presiding  Judge  is  requested  by  counsel,  in  the  healing  of  tha 
Jury,  to  give  in  charge  a  legal  proposition,  to  which  request  he  re- 
plies, "  Well,  I  charge  it,"  without  any  thing  more :  Seld,  to  be  error. 
Ibid. 

24.  Where  the  Court  is  requested  by  counsel  to  charge  on  points  of  law, 
which  bear  upon  the  case,  it  is  the  duty  of  the  Court  to  charge  on 
the  points.     Gait  vs.  Jackson.    9  Ga 161 

25.  A  charge  upon  an  assumed  state  of  facts,  not  proved  before  the  Ju- 
ly, is  erroneous.    Harrison  vs.  Thompson.    9  Ga SID 

26.  The  question  of  adverse  possession  is  for  the  decision  of  the  Jury, 
and  not  the  Court.    Beverly  and  another  vs.  Burke.    9  Ga 440 

27.  For  the  presiding  Judge  to  chairge  the  Jui'y,  that  the  plaintiff's  poa- 
eession  is  "  uninterrupted,  continuous,  notorious,  sufficient  and  adverse," 
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is  error,  and  for  whicli,  iindei-  the  Act  of  1849-'50,  a  new  trial  must 
be  granted.  Jbid. 

28.  The  Court,  in  charging  the  Jury,  does  not  violate  the  Act  of  1860, 
in  explaining  to  them  the  nature  and  effect  of  direct  or  circumstan- 
tial evidence.    Bulloch  vs.  The  State.    10  Oa '. 48 

29.  It  is  no  error  in  the  Court  to  refuse  to  charge  as  asked,  provided  the 
instructions  called  for  are  not  authorized  by  the  evidence  exhibited 
on  the  trial,  and  are  applicable  to  a  different  state  of  facts.  Lessee  of 
Pendergrast  vs.  Prather  and  another.     10   Ga 218 

30.  A  judgment  ■will  not  be  reversed  merely  because  a  charge,  legal  in 
itself,  may  not  be  suflSciently  full,  or  is  calculated  to  mislead  the  Ju- 
ry. In  each  case  it  is  proper  to  ask  an  explanatory  or  additional 
charge.    Ellis  vs.  The  Lessee  of  Smith.     10  Ga 253 

51.  Where  a  legal  and  proper  request  is  mad©  on  the  Court  to  charge 
the  Jury,  the  party  making  such  request  is  entitled  to  have  the  instruc- 
tions prayed  for,  given  to  the  Jury  as  requested ;  and  it  is  error  in 
the  Court  to  say  to  the  Jury,  "  such  is  the  law,"  in  responding  to  such 
request.    Pavis  vs.  The  State.    10  Ga .......s 100 

52.  It  is  not  error  in  the  Court  to  refuse  to  give  in  charge  to  the  Jury,  a 
principle  of  law  whioh  grows  solely  out  of  evidence  which  the  Court 
has  withdrawn  from  the  Jury,  because  illegally  admitted.  Salter  vs. 
The  Lessee  of  Williams^     10  Ga 186 

33.  Where  plaintiff  in  ejectment  has  shown  a  good  title  in  himself, 
and  the  defendant  relies  upon  a  paramount  outstanding  title,  it  is  not 
error  in  the  Court  to  instruct  the  Jury,  that  he  must  show  a  clear  and 
indisputable  title  in  some  one  else.    Ibid. 

34.  When  requested  to  do  so,  it  is  not  only  the  province,  but  the  duty, 
of  the  Court,  on  the  trial  of  Equity  causes,  to  instruct  the  Jury  what 
portions  of  the  defendan-t's  answer  are  responsive  to  the  complainant's 
bill,  so  that  the  Jury  may  understand  from  the  proper  source,  what  is 
legal  evidence  for  their  consideration.  JBeall,  Admix,  vs.  Beall  and 
Beall.     W  Ga 842 

35.  It  is  error  in  the  Court  to  charge  the  Jury,  on  an  assumed  state  of 
facts,  which  liadnot  been  proved.    Perry,  for  the  use,  &c.  vs.  JStidsori. 

W  Ga 302 

36.  It  is  error  for  the  Judge  to  express  an  opinion  to  the  Jury  on  the 
facts  proven.    Ratteree  vs.  Nelson.     10  Ga 439 

St.  It  is  not  the  province  of  the  Court  to   express  an  opinion  as  to  the 
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suflBciency  of  the  evidence  in  a  criminal  case.  The  Jury  alone  have 
the  right  to  determine  upon  the  force  and  effect  of  the  facts  and  circum- 
stances proved,  and  whether  or  not  they  are  satisfactory  in  warrant- 
ing them  in  finding  the  defendant  guilty.  Berry  vs.  The  State.  10 
Ga Bll 

See  Criminal  Law,  V. 


CHARITIES  AND  CHARITABLE  USES. 

1.  The  Act  of  9  Geo.  II.  ch.  36,  in  reference  to  bequests  to  charitable 
uses,  is  not  of  force  in  Georgia.    Beall  et  al.  vs.  Ei^rs  of  Fox.    4  Ga..  404 

2.  The  principles  of  the  Statute  of  43  Elizabeth,  ch.  4,  relative  to  char- 
itable uses,  have  Tbeen  adopted  in  Georgia.    I  hid. 

8.  The  Superior  Courts  in  this  State  are  empowered  to  exercise  general 
Equity  jurisdiction,  in  all  cases  -where  a  Common  Law  remedy  is  not 
adequate,  and  have  an  inherent  jurisdiction  over  bequests  and  devis- 
es to  all  chai'itable  uses  and  trusts,  where  the  same  are  definite  and 
specific  in  their  objects,  and  capable  of  being  executed.    Hid. 

4.  A  Court  of  Equity  in  Georgia  has  inherent  jurisdiction  to  carry  into 
effect  the  charitable  bequests  of  a  testator,  according  to  his  intentions, 
independent  of  the  Statute  of  43  Elizabeth.    Ihid. 

Chaetees.    See  Corporations. 

CmouLAK.    See  Evidence,  II. 


CITIZENS. 

1.  Free  persons  of  color  are  not  citizens.     Cooper  and  another  vs.  Mayor, 
die.  Savannah.    4  Ga 68 
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CLAIMS  AND  CLAIM  CASES. 

1.  A'  claimant  in  a  claim  case,  is  confined  to  his  own  right,  and  cannot  set 
up  an  outstanding  title  in  a  third  person  to  defeat  the  levy  of  the 
plaintiff.    Forsyth  vs.  Marbury.    R.  M.  Ckarl 324 

2.  Though  it  is  for  the  benefit  of  society  that  claims  to  property  levied 
on,  should  be  interposed'and  settled  before  the  same  is  subjected  to 
sale  by  the  Sheriff,  yet  the  law  regulating  claims  is  merely  permis- 
sive— not  mandatory.    Harrison  vs.  The  Lessee  of  Neal.    Dudley 168 

See  also,  Donaldson  vs.  Kendall,  Ga.  Decisions,  part  II. 227 

8.  In  cases  of  claim  to  land,  the  Courts  have  always  required  proof  of 
the  possession  of  the  defendant  in_^.  fa.  at  the  date  of  the  judgment, 
or  subsequent  to  it ;  and  though  possession  is  the  weakest  evidence  of 
title,  it  is  held  sufficient  to  put  the  claimant  to, the  production  of  his 
title.    Ihid. 

4.  Where  a  person,  knowing  that  he  has  title  to  property,  stands  by  and 
suffers  another  to  mortgage  or  sell  it,  without  asserting  his  title,  or 
making  it  known  to  the  mortgagee  or  purchaser,  -he  cannot  after- 
wards set  up  his  claim.  And  in  such  case,  even  infancy  will  be  no 
protection,  provided  the  minor  had  arrived  at  those  years  of  discre- 
tion when  a  fraudulent  intent  could  be  reasonably  ascribed  to  him. 
IrvAn  vs.  Morell.     Dudley *li 

See  also,  Whittington  vs.  The  Lessee  of  Wright.    9  Qa 23 

5.  If,  on  the  trial  of  a  claim,  the  Jury  be  satisfied  that  the  claimant  pm-- 
chased  the  property  with  the  money  of  the  defendant  in /./a.  they 
ought  to  declare  the  sale  void  against  creditors,  even  though  it  should 
have  been  made  by  a  Sheriff,  in  market  overt.    Gumming  vs.  Fryer. 
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6.  If  A  is  present  when  an  execution  is  levied  on  his  property  and  does 
not  objector  interpose  a  claim,  but  on  the  day  of  sale  publicly  for- 
bids the  sale,  and  asserts  his  title  in  the  hearing  of  the  by-standers,  he 
may  afterwards  institute  an  action  against  the  pm-chaser  and  recover 
the  property.    Irwin  vs.  Morell.    Dudley 74 

1.  Can  a  claimant,  after  issue  joined  and  a  trial  on  the  merits,  except.to 
the  regularity  of  the  previous  proceedings  in  the  case  ?  Query.  Da- 
vis vs.  Barker.    1  Kelly 559 

8.  A  claim  bond  should  be  made  payable  to  the  Sheriff.  Anthony  vs. 
Brooks.     4  Ga 676 
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9.  In  the  trial  of  a  claim,  it  is  not  necessary  for  the  plaintiff  in  fi.fa.  to 
produce  thejudgment  upon  -which  his  execution  is  founded.  The  ex- 
ecution may  be  read  in  evidence  without  the  judgment.  Deloach  and 
Wilcoxson  vs.  Myrick.    6  Oa 410 

10.  Proof  of  the  possession  by  defendant  'va.fi.  fa.  at  the  time  or  subse- 
quent to  the  date  of  the  judgment,  of  a  slave  of  the  same  name,  sex 
and  age  with  the  slave  levied  on  :  Held,  sufficient  to  cast  the  o»ms  on 
the  claimant.     Ihid. 

11.  The  defendant  in_/?./a.  cannot  be  a  -witness  for  the  claimant,  nor  can 
his  declarations  be  given  in  evidence  on  his  behalf     Williams  vs.  Kel- 

aey  and  Balsted,     6   Ga 366 

12.  "Where  property  is  levied  on  and  claimed  under  a  sale  under  fore- 
closure of  a  mortgage:  ^eW,  that  the  judgment  of  foreclosure  is^n- 
ma  facie  evidence  of  indebtedness,  and  casts  the  burden  on  the  plain- 
tifif  in_;5./a.  of  showing  a  want  of  consideration  in  the  mortgage.    Ibid. 

• 

13.  Whether  the  consideration  of  the  mortgage  is  bona  fide  or  merely 
coloj-able  to  defraud  creditors,  or  so  inadequate  as  to  constitute  a 
badge  of  fraud,  is  a  question  of  fact  which  should  be  leit  to  the  Juiy, 
upon  the  whole  evidence  in  the  case,  without  any  restriction  on  the 
part  of  the  Com-t.     Ibid. 

14.  The  claimant  is  entitled  in  all  oases,  whether  he  holds  under  the 
defendant  in  fi.fa.  or  not,  to  show  that  the_;f.  fa.  levied  is  inoperative, 
either  by  payment  or  otherwise.    Robinson  vs.  Schly  <&  Cooper.    6  Ga.  61!> 

15.  The  claimant  cannot,  for  the  purpose  of  protecting  himself,  show 
paramount  title  in  a  third  person.     Ibid 

16.  While  the  claimant  may  show  thejudgment  satisfied,  he  mustprcrt^e 
that  the  payment  was  made  to  the  plaintiff  or  the  person  holding  le- 
gal control  under  him.     Ibid. 

1  1.  Where  a  plaintiff  in  j?. /a.  founded  on  a  judgment  quando,  levies  on 
a  negro  claimed  by  a  third  person,  proof  that  the  negro  belonged  to  the 
intestate  at  his  death,  and  has  never  been  in  the  possession  of  the  ad- 
ministrator, nor  controlled  by  him  since  his  appointment,  is  sufficient 
to  remove  the  omas.     Allen  vs.  Matthews.    1  Ga •  149 

18.  Upon  the  trial  of  a  claim  case,  where  the  claimant  claims  through  a 
judgment  of  foreclosure,  on  a  mortgage  made  by  the  defendant  in.  fi^ 
fa.  to  his  vendor,  the  plaintiff  in  fi.  fa.  may  impeach  thejudgment  and 
mortgage,  and  prove  it  fraudulent  on  the  trial.     Williams,  Adm'r, 

vs.    Martin.    1  Ga. S11 

19.  When  mortgaged  property  is  levied  on  under  a  judgment  of   fore- 


CLAIMS  AND  CLAIM  CASES.  Ill 


closm-e,  and  a  claim  interposed,  the  plaintiff  in  execution  must  prove 
title  to  the  property  in  the  defendant,  at  the  date  of  the  mortgage,  or 
make  out  a  prima  facie  case,  by  proof  of  possession  in  the  mortgagor, 
at  that  time,  before  the  claimant  is  put  upon  an  exhibition  of  his 
title.     Butt,  Trustee,  vs.  Ifaddox.     1  Ga 49S 

20.  Where  the  property  is  claimed  by  a  trustee :  Held,  that  the  mort- 
gage deed  and  judgment  of  foreclosure,  (although  the  mortgage  recites 
that  the  property  is  and  has  been,  for  some  time,  in  the  possession  of 
the  claimant  in  his  natural  character,  and  although  the  mortgage 
deed  is  attested  by  the  claimant  as  a  Magistrate,)  do  not  raise  a  prima 
facie  presumption  of  right  and  title  in  the  mortgagor  to  the  property. 
Ibid. 

21.  An  order  of  the  Court  of  Ordinary,  directing  the  sale  of  lands  be- 
longing to  an  estate,  isa  judgment  of  a  Court  of  competent  jurisdiction, 
and  cannot  be  attacked  and  impeached  collaterally,  by  an  heir  claim- 
ing such  lands.  Hence,  when  land  is  claimed  at  administrator's  sale,  ad- 
Tertised  and  offered  under  such  order,  it  is  not  competent  for  the 
claimant  to  prove  that  the  estate  was  settled,  and  the  land  divided 
without  an  administration,  and  that  there  were  no  debts  to  be  paid. 
McDade,  Adm'rx,  vs.  Burch,  Adm'r.    *?  Qa 659 

22.  On  the  trial  of  the  right  of  property  under  our  claim  laws,  the  pos  ■ 
session  of  the  defendant  va.fi.  fa.  after  an  absolute  sale  of  the  proper- 
ty, is  prima  facie  evidence  of  fraud.     Carter  vs.  Stansfield.     S  Ga 49 

23.  Where,  on  the  trial  of  the  right  of  property  in  a  Justice's  Court, 
the  same  oath  was  administered  to  the  Jury  as  that  of  Special  Jurors 
in  the  Superior  Court :  Held,  not  to  be  error — the  oaths  being  substan- 
tially the  same.     Ibid. 

24.  The  privilege  allowed  to  claimants,  by  the  Act  of  1821,  of  capricious- 
ly withdrawing  claims  once,  must  be  exercised  before  a  verdict  has 
been  rendered  for  damages  in  favor  of  plaintiffs  in  execution.  It 
cannot  be  done  afterwards,  so  as  to  take  the  case  out  of  Court,  not- 
withstanding an  appeal  has  been  entered.  Attamay,  Guardian,  vs. 
Dyeretal.    8  Qa ; 184 

25.  A  sells  land  to  B,  and  gets  judgment  on  the  notes  given  for  the  pur- 
chase money,  and  levies  on  the  land  in  the  po3ses.sion  of  C,  who  inter- 
poses a  claim:  Held,  that  upon  the  trial  of  this  claim,  it  is  not  com- 
petent for  A  to  set  up  his  lien  as  vendor,  but  that  he  is  forced  to  go 
iato  Equity  to  assert  it.     Colquitt  vs.  Thomas  et  al.    8  Ga 258 

26.  Upon  the  trial  of  a  claim,  it  is  not  competent  for  the  claimant  to 
prove  the  bona  fides  of  his  purchase  by  conversations  between  himself 
and  his  vendor",  at  a  time  subsequent  to  the  purchase.    Ibid. 
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27.  The  claimaiat,  under  our  laws,  being  entitled  to  the  custody  of  the 
property  in  dispute,  may  contract  with  third  persons  as  to  the  posses- 
sion thereof,  and  such  third  persons  will  be  answerable  only  to  the 
claimant.  Bnt  if  the  claimant  be  a  feme  covert,  and  incapable  from 
such  disability  of  interposing  a  claim,  coming  wrongfully  by  the  pos- 
session herself,  she  can .  confer  no  rights  on  others.  Hardwick  vs. 
Hook,  Receiver.     8  Qa 354 

28.  A  claimant  cannot  setup  an  outstanding  title  in  a  third  person,  to 
protect  himself  and  defeat  the  plaintiff  in  _^./a.  Beers  et.  al.  vs.  Daw- 
son, Ex'r.    8  Oa 556 

29.  The  Claim  Laws  are  cumulative,  permissive,  not  mandatory.  Wliit- 
tington  vs.  Doe  ex  dem.  Wright.    9  Ga 23 

30.  A  surety  on  a  claim  bond,  against  whom  judgment  for  damages  and 
'    costs  has  been  given,  together  with  the  claimant,  and  who  has  paid 

oSiheJi.fa.  is  entitled,  under  oui'  Statute,  to  control  the  same,  for  the 
purpose  of  reimbursing  himself  out  of  his  principal.  Keith  vs.  Whel- 
chel.    9  6*0! 179 

31.  When  the  Petit  Jury  in  a  claim  case  have  returned  a  verdict  giving 
damages  against  the  claimant,  and  the  verdict  is  appealed  from,  and 
pending  the  appeal  the  claim  is  withdrawn  i  Held,  that  the  case  goes 
on  as  to  the  question  of  damages,  and  stands  for  trial  as  before,  and 
no  execution  can  issue  for  the  damages  until  the  appeal  is  disposed  of. 
StricJcland  vs.  Maddox  et  al.     9  Ga 196 

32.  Upon  the  trial  of  a  claim,  upon  an  issue  between  the  claimant  and 
the  plaintiff  in  execution,  upon  the  question  of  fraud  in  procuring  a  dis- 
charge in  the  Bankrupt  Court  by  the  defendant  iu_^.  fa.  the  mercan- 
tile boots  of  a  firm  of  which  the  defendant  in  fi.fa.  was  a  member 
before  his  application,  are  admissible  to  show  that  he  was  the  owner 
of  an  interest  in  that  firm  not  returned  in  his  schedule.  B<md  vs. 
Baldwin.     9  Ga 9 

33.  Where  a  verdict  was  rendered  in  a  claim  case,  in  which  the  plain- 
tiff had  been  dead  four  years,  and  whose  estate  was  unrepresented 
before  the  Court :  Held,  that  the  verdict  ought  to  have  been  set  aside 

on  motion.     Ellis  vs.  Francis.     9  Oa 325 

34.  The  plaintiff  in_;Z. /a.  may  dismiss  his  levy  on  the  appeal,  notwith- 
standing he  has  confessed  judgment  against  himself  on  the  first  trial. 
Favor  vs.  Stolces.     W  Ga 370 
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CLERKS. 

1.  A  clerk  elected  and  comissioued  under  the  Constitution,  during  good 
behavior,  does  not  lose  his  office,  nor  is  his  commission  vacated  by  the 
Act  of  16th  Dec.  1808,  changing  thetenui-e  of  office  to  two  years.  Six 
parte  Olerk  of  Camden  Co.    T.  U.  P.  Charl 191 

2.  According  to  the  provisions  of  the  Act  of  1819,  the  Justices  of  th^n- 
ferior  Court  in  this  State  continue  in  office  for  four  years,  and  until 
their  successors  are  elected  and  qualified :  Held,  that  an  election  of 
Clerk  of  the  Coui't  of  Ordinary,  on  the  2d  Monday  in  January,  1849, 
by  the  old  Justices,  between  the  election  and  qualification  of  their 
successors,  was  a  good  and  valid  election.  Bonner  vs.  The  State  ex.  rel. 
Pitts.    1  Ga 418 

3.  Where  two  individuals  claim  the  right  to  the  office  of  Clerk  of  the 
Court  of  Ordinary,  and  one  of  them  obtains  a  commission  from  the  Gov- 
ernor, it  is  competent  for  the  Judiciary  to  go  behind  the  cojnmission 
andinquii'e  into  the  validity  of  the  election,  and  decide  the  rights  of 
the  contesting  parties.    The  State  ex.  rel.  Lmoe  vs.  Tovms,  Gov.    8  Ga.  360 

4.  The  issuing  of  the  commission  is  merely  a  ministerial  act  required 
by  law,  and  not  a  duty  enjoined  by  the  Constitution,  and  it  is  therefore 
only  ^nmas  fade  evidence  of  title  to  the  office,  and  not  conclusive.  Ibid, 

See  Contempt,  8. 


COLLATERAL  SECURITIES. 

1.  A,  indorsee  of  a  negotiable  note  given  by  B,  placed  the  same  in  the 
hands  of  an  attorney  for  collection  ;  B,  as  collateral  security  for  the 
payment  of  said  note,  placed  in  the  hands  of  A's  attorney,  a  larger 
amount  of  notes  and  other  evidences  of  debt  against  third  persons, 
taking  a  receipt  therefor,  in 'which  the  attorney  stipulates,  as  soon  as 
he  collected  sufficient  to  pay  B's  note,  to  deliver  the  same  to  B,  and 
pay  him  any  balance  there  might  be  remaining :  Held,  that  the  evi- 
dences of  debt  were  not  taken  in  satisfaction  of  B's  note,  and  that 
such  receipt  did  not  amount  to  an  agreement  not  to  sue  B  until  the 
securities  mentioned  therein  could  be  collected,  Pennington  vs.  Wat- 
son et  al.    Dudley „ 98 

15 
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2.  A  note  transferred  before  due  and  without  notice,  as  collateral  secu- 
rity for  an  existing  debt,  is  not  liable  in  the  hands  of  the  traneferree  to 
any  of  the  equities  between  the  maker  and  payee.  Gibson  et  al.  vs 
Connor.     3  Kelli/ 48 

8.  Collateral  securities  in  the  hands  of  a  creditor  are  not  the  subject  of 
garnishment  at  the  instance  of  other  creditors.    Sail  vs.  Page.    4  Oa.  428 

4.  Taking  collateral  security  does  not  release  a  judgment.  Chambers  vs. 
Mcnpwell.    i  Ga 185 

5.  Where  a  creditor  receives  a  deed  to  a  tract  of  land,  as  collateral  se- 
curity for  the  payment  of  a  note  which  is  to  be  given  at  a  future 
time,  and  the  creditor  dies  before  the  note  is  given,  and  the  consid- 
eration of  the  deed  thus  entirely  fails,  it  would  be  fraudulent  in  the 
administrator  of  the  creditor  to  retain  the  deed,  and  Equity  will  or- 
der the  instrument  to  be  delivered  up  to  be  cancelled.  Hollingshead, 
Adm'r,  vs.  McKenzie.    8  Ga 457 

6.  The  general  rule  is,  that  where  a  party  receives  a  note  as  collateral  se- 
curity, without  any  special  agreement,  he  must  use  ordinary  care  and 
diligence  in  collecting  it,  and  if  any  loss  should  accrue  to  the  other  par- 
ty, by  reason  of  the  want  of  such  care  and  diligence,  the  law  will 
compel  him  to  make  good  the  loss,  but  if  there  is  any  special  agree- 
ment between  the  parties,  then  they  will  be  bound  by  such  special 
agreement  and  not  by  the  general  rule.    Lee  vs.  Baldwin.     W  Oa 209 

CoLoa  OF  Title.     See  Limitation  of  Actions. 

Commission.    See  Clerics,  1  to  4. 

Commissions.    See  Administrators,  Exeautors.    VII. 

Common  Cabkiees.     See  Bailment. 

Compounding  of  Felony.    See  Felony. 


CONSTABLE. 

1.  It  is  the  duty  of  a  Constable,  before  levying  upon  negroes  or  real  es- 
tate, to  enter  upon  the  execution  "  no  personal  property  to  he  fmmd," 
and  such  entry  is  not  traversable.  Daniel  vs.  The  Justices,  tie.  Dudley.      S 

2.  A  Constable's  bond,  made  with  one  surety,  instead  of  two,  as  required 

by  the  Statute,  is  a  good  voluntary  bond.    Justices,  i&c.  vs.  JEnnis.    5  Go.  669 

3.  Query.    Whether  good  as  a  statutory  bond  ?     Ibid. 


CONSTABLE.  115 


4.  "Where  a  Justice's  Court  execution  is  lost,  audits  contents  proven,  and 
also  a  levy  on  land  by  the  Constable,  and  a  return  of  the  same  to  the 
Sheriff,  the  Court  will  presume  that  there  was  also  on  it  the  entry  of 
"  no  personal  property  to  be  found."  Lessee  of  Vaughan  vs.  Biggers.  C 
Oa 188 

6.  The  general  rule  is,  that  where  an  oflBcer  is  required  to  do  an  act,  the 
omission  to  do  which,  would  be  a  culpable  neglect  of  duty  on  his  part,  it 
ought  to  be  intended  that  he  has  duly  performed  it,  unless  the  contra- 
ry is  made  to  appear.    Ihid. 

6.  The  rule  as  to  the  admission  of  secondary  evidence  is  this:  where 
there  is  no  ground  for  presuming  that  better  secondary  evidence  ex- 
ists, any  proof  is  received,  which  is  admissible  by  the  other  rules  of 
law,  unless  the  objecting  party  can  show  that  better  evidence  was  pre- 
viously known  to  the  other  party,  and  might  have  been  produced. 
Ibid. 

1.  A  deed  to  land  sold  by  the  Sheriff,  imder  a  Justice's  Court  fl.  fa. 
will  be  admitted  in  evidence,  upon  proof  of  the  loss  of  the  Ji.  fa.  the 
levy  and  sale,  and  proof  by  presumption,  the  entry  of  "nulla  bona" 
Jby  the  Constable  was  upon  it.  This  case  distinguished  from  Hopkins 
&  Bwrch,    3  Kelly,  222.     Ibid. 

8.  "Where  a  Constable  who  did  not  write  a  good  hand,  requested  a  Jus- 
tice of  the  Peace,  in  his  presence,  to  make  a  return  of  "  no  property" 
on  two  _^. /as.  he  knowing  the  return  to  be  true,  of  his  own  personal 
knowledge :  Held,  that  the  retur'n  was  to  be  considered  as  the  act  of 
the  Constable  himself,  and  valid  in  law.     Elilis  vs.  Francis.    9&a....   325 

9.  It  is  the  duty  of  the  Constable  to  make  an  entry  of  service  on  a  war- 
rant or  summons,  in  writing,  and  to  sign  such  return.    Fitzgerald  vs. 

9  &a 491 


10,  A  defendant,  arrested  under  a  ca.  sa.  from  a  Justice's  Court,  gave  bond 
for  his  appearance  at  the  Justice's  Court,  from  term  to  term,  and  not 
to  depart  thence,  without  leave  of  the  Court,  and  was  discharged  by 
the  Constable  :  Held,  that  the  bond  was  a  nullity,  and  that  the  Con- 
stable was  liable  to  the  plaintiff  in  _/?. /us.  upon  a  rule  for  the  amount 
of  the  execution.    Faircloth  vs.  Freeman.    10  Ga 249 
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CONSTITUTIONAL  LAW. 

I.    GENERAL    PRINCIPLES.  , 
II.    LAWS    IMPAIRING   THE    OBLIGATION    OF    CONTRACTS. 

III.  EX  POST  FACTO  AND    RETROSPECTIVE   LAWS. 

IV.  LAWS    TAKING   PRIVATE   PROPERTY   FOR   PUBLIC    USES. 
V.    LAWS    AFFECTING   TRIAL    BY   JURY. 

VI.    LAWS  CONTAINING  MATTER  DIFFERING  FROM  THE  TITLES. 
VII.    LAWS  IMPOSING  TAXES. 

I.    GENERAL  PRINCIPLES. 

1.  The  term  civil  cases,  in  the  1st  section  of  the  3d  article  of  the  Con- 
stitutioa  of  Georgia,  includes  Equity  causes.     Grimball  vs.  Ross.    T. 

U.  P.  Gharl 182 

2.  The  Act  of  1829,  extending  the  la-ws  of  Georgia  over  the  Cherokee 
country,  and  giving  to  the  Superior  Court  jurisdiction   over  certain 
offences  when  committed  therein,  is  neitb  er  unconstitutional  nor  incon-     •■ 
eistent  with  the  rights  of  the  Cherokee  Indians.    Tassels  Case.  Dudley.  229 

8.  A  bank  bill  issued  by  an  institution  taking  its  franchises  from  State 
authority,  for  the  mere  legal  conveniences  of  a  corporate  body,  is  not 
a  hill  of  credit,  within  the  inhibition  of  the  Constitution  of  the  United 
States.    Btate  vs.  Calvin  et  al.    JR.  M.  Charl. 151 

i.  The  States  retain  the  power  to  legislate  upon  the  subject  of  Pilotage, 
within  their  own  territories,  ancj.  over  their  own  citizens,  unless  such 
legislation  interferes  with,  or  is  contrary  to  an  Act  of  Congi-ess,  passed 
in  pursuance  of  the  Constitution.  Low,  vs.  The  Commissioners,  dtc.  R. 
M.  Charl 302 

6.  It  seems  that  the  constitutionality  of  a  legislative  Act  cannot  be  de- 
cided, on  application  for  a  certiorari,  or  other  sumniary  way.    Ibid. 

6.  The  negligettee  of  a  pilot,  which  authorizes  his  suspension,  is  tiot  a 
crime,  or  criminal  proceeding,  within  the  meaning  of  the  Constitution 
of  the  United  States,  or  the  amendments  thereto.    Ibid. 

1.  Neither  is  the  proceeding  against  him,  under  the  Statutes  of  Georgia, 
a  "  suit  at  Common  Law,"  within  the  meaning  of  the  "Zth  Art.  of  the 
Amendments  to  the  Constitution  of  the  United  States.    Ibid. 

8.  If  there  is  a  doubt  as  to  the  constitutionality  of  a  law,  the  law  ought 
to  be  sustained.     Ibid. 
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9.  Inspection  laws  may  be  constitutionally  applied,  not  only  to  the-  pro- 
duce of  the  country  to  be  exported,  but  to  imports  brought  in  for  the 
purposes  of  sale,  -within  the  State.  Qreen  vs.  The  Mayor,  <5sc.  R.  M. 
Charl 368 

10.  And  therefore,  an  Ordinance  of  the  City  of  Savannah,  made  under 
the  authority  of  an  Act  of  the  Legislature  of  Georgia,  inflicting  a 
penalty  on  any  person  who  should  sell  domestic  liquors  within  the 
limits  of  the  City,  without  having  them  guaged  and  inspected  by  the 
City  Inspector,  to  whom  a  small  compensation  was  to  be  paid  by  the 
vendor:  Held,  to  be  an  inspection  law  and  constitutional  both  as  to 
the  thing  to  be  done,  and  the  compensation  to  be  made,  and  that  its 
penalties  might  be  properly  enforced  against  the  importer  of  the  li- 
quors in  the  original  casks,  who  had  sold  the  same,  without  having 
them  gauged.    Ihid. 

11.  The  term"  State,"  when  used  in  the  Constitution  of  the  United 
States,  is  confined  to  a  member  of  the  American  Confederacy.    8eton 

vs.   Hanham.    R.  M.  Oharl 374 

12.  So  much  of  the  Act  of  Congress  of  27th  March,  1804,  as  extends  the 
pi-ovisions  of  the  Act  of  1790  (regulating  the  mode  of  proving  in  one 
State  the  judicial  proceedings,  &c.  in  another  State,)  to  the  Territo- 
ries of  the  United  States,  so  as  to  prescribe  the  mode  of  proof,  or  the 
effect  to  be  given  to  a  judgment  of  a  Court  of  a  Territory  in  the 
Courts  of  a  State,  is  unconstitutional.    Ibid. 

13.  The  States  possess  the  right  of  legislating  on  the  subject.    Ibid. 

14.  The  18th  section  of  the  Judiciary  Act  of  1799,  in  reference  to  the 
mode  of  foreclosing  mortgages,   is  constitutional.     Chierard  &  Polhill 

vs.  Polhill.    R.  M..  Pharl 237 

15.  A  fugitive  fi'om  justice  from  another  State,  arrested  here  on  proba- 
ble evidence  of  guilt,  may  be  confined  for  a  reasonable  time,  to  give 
an  opportunity  for  the  foreign  Executive  to  demand  him.  I'he  State  vs. 
John  Loper.     Ga.    Decisions,  part  II. 33 

16.  The  second  amendment  of  the  Constitution  ofthe  U.S.  which  provides 
that  a  "  well  regulated  militia  being  necessary  to  the  secm-ity  of  a  free 
State,  the  right  ofthe  people  to  keep  and  bear  arms,  shall  not  be  in- 
fringed," embraces  both  the  Federal  and  State  Governments,  and  is 
applicable  to  laws  passed  by  the  Legislature  of  either.  And  so  much 
ofthe  Act  of  1837,  "to  guard  and  protect  the  citizens  of  Georgia 
against  the  unwarrantable  and  too  prevalent  use  of  deadly  weap- 
ons," as  contains  a  prohibition  against  bearing  arms  openly,  is  uncon- 
stitutional and  void.    Nwnnvs.  The   State.    1  Kelly 250 
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11.  So  far  as  it  prohibits  the  wearing  of  arms  in  a  concealed  manner,  it  is 
valid.    7  bid. 

18.  A  scire  facias  ngsanst  bail  is  not  such  an.  original  suit,  within  the 
meaning  of  the  Constitution  of  Georgia,  as  to  require  it  to  be  insti- 
tuted in  the  County  of  the  bail's  residence.     Beed  us.  Sullivan's   Ex'r/ 

1    Xelly 294 

19.  The  Act  of  1801,  which  authorizes  three  or  more  Justices  of  the  In- 
ferior Court  to  preside  in  all  cases  in  which  the  Judges  of  the  Supe- 
rior Courts  are  parties,  or  interested,  is  not  repugnant  to  the  Consti- 
tution of  Georgia.    Taylor  vs.  Smith.    4  Ga 133 

20.  "Criminal  cases,"  as  used  in  the  first  section,  4th  art.  of  the  Con- 
stitution, refers  to  acts  or  omissions  in  violation  of  public  laws ;  and 
not  of  local  by-laws  of  Towns  or  Cities.  Williams  vs.  The  City  Coun- 
cil of  Augusta.    4  Ga 509 

21.  Equity  causes  are  not  embraced  in  that  clause  of  the  Constitution 
whicli  requires  defendants,  in  all  civil  cases,  to  be  sued  in  the  County 
where  they  reside.    Bice,  Receiver,  vs.  Tarveretal.    4  Ga S"?! 

22.  1^0  man  can  be  a  judge  in  his  own   case.    Milnor  &  Co.  vs.  The  Ga. 

S,.  R.  &  Bkg.  Co.    4     Ga 385 

23.  It  is  competent  to  a  State  Government  to  authorize  the  construc- 
tion of  wharves  on  navigable  streams  within  its  territorial  limits,  even 
below  low-water  mark ;  and  the  exercise  of  this  power  will  not  be 
deemed  unconstitutional,  because  of  its  repugnancy  to  the  power  of 
Congress  to  regulate  commerce — such  power  not  having  been  exercis- 
ed so  as  to  affect  the  question  before   the  Court.     The  Mayor,  <kc.  of 

vs.  The  State  ex  rel.  Thos.    Greene.    4  Ga 26 


24.  Under  the  Constitution  of  the  U.  S.  have  the  State  Legislutures  any 
authority  over  offences  relative  to  the  counterfeiting  of  the  cm'rent 
coin  of  the  U.  S.?  Query.    Rouse  vs.  7' he  State.    4  Ga 138 

25.  An  Act,  to  be  in  derogation  of  common  right,  must  be  confined  in  its 
provisions  to  a  particular  individual,  or  set  of  men,  separate  and  apart 
from  the  rest  of  the  community.    Mint  River  Steamboat  Go.  vs.  Foster. 

h  Ga 194 

26.  The  Legislature  being  the  sovereign  power  in  the  State,  while  act- 
ing within  the  pale  of  its  constitutional  competency,  it  is  the  prov- 
ince of  the  Courts  to  interpret  its  mandates,  and  theii-  duty  to  obey 
them,  however  absurd  or  unreasonable  they  may  appear.    Ibid. 

27.  If  an  Act  of  the  Legislature  is  in  contravention  of  the  Constitution, 
either  State  or  Federal,  it  is  ipso  facto  void,  but  it  must  be  a  plain  and 
palpable  case.     Ihid. 
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28.  The  laws  of  Georgia  may  be  thus  graduated  with  regard  to  their 
authority:  let.  The  Constitution  of  the  United  States.  2d.  Treaties. 
3d.  Laws  of  the  United  States,  made  in  pursuance  of  the  Constitu- 
tion. 4th.  Constitution  of  the  State.  6th.  Statutes  of  the  State. 
6th.  Provincial  Laws  in  force  14th  May,  1776.  7th.  The  Common 
and  Statute  Laws  of  England  in  force  in  Georgia.    Ibid. 

29.  The  words  of  Magna  Charta,  tliat  "  no  freeman  shall  he  taken  or  im- 
prisoned, or  be  disseized  of  his  freehold  or  liberties,  or  free  customs, 
or  be  outlawed,  or  exiled,  or  any  otlierwise  destroyed  or  passed  upon 
or  condemned  but  by  lawful  judgment  of  his  peers,  or  by  the  law  of 
the  land,"  were  intended  to  secure  the  individual  from  the  arbitrary 
exercise  of  the  powers  of  Government,  unrestrained  by  the  estalished 
principles  of  private  right  and  individual  justice.     Ibid. 

SO.  The  Act  of  1837,  authorizing  and  requiring  the  Governor,  Secreta- 
ry of  State,  Surveyor  General  and  Comptroller  General,  to  correct 
errors  in  grants,  and  to  issue  alias  grants :  Held,  to  be  unconstitutional, 
so  far  as  the  rights  of  others  than  the  State  and  original  grantee 
are  concerned.     Silliard  vs.  Doe  ex  dem.  Connelly.    7  Ga 172 

31.  In  England,  the  sovereignty  of  the  nation  resides  in  th.^  government ; 
in  this  country,  the  supreme  power  is  in  the  people.    Beall,  Adm'x. 

vs.  Beall  and  Beall.    8  Ga 210 

32.  la  JiJnglamd,  the  omnipotent  authority  of  the  Parliament  is  the  der- 
nier resort  in  all  matters  of  difficulty  and  importance ;  in  this  coun- 
try, the  written  Constitution.    Ibid. 

38.  The  General  Assembly  in  this  State  has  power  to  make  all  laws 
and  ordinances  whic  h  they  shall  deem  necessary  and  proper  "  for  the 
good  of  the  State,"  provided  they  are  not  repugnant  to  the  Constitu- 
tion of  the  United  States,  the  laws  of  Congress  passed  pursuant 
thereto.  Public  Treaties,  and  the  Constitution  of  the  State.-   Ibid. 

34.  To  disregard  the  laws  of  the  State,  is  a  capital  crime  against  soci- 
ety ;  and  great  vigilance  is  necessary  to  see  to  it,  that  they  are  equally 
respected  by  those  who  govern,  as  well  as  those  who  are  destined  to 
obey.    Ibid. 

35.  Notwithstanding  the  Judiciary  is  the  weakest  of  the  three  depart- 
ments of  the  Government,  and  is  therefore,  less  dangerous  to  public 
liberty  than  either  of  the  other  two,  still,  it  is  both  the  right  and 
duty  of  all  Courts  to  declare  all  Acts  void,  which  plainly  and  palpa- 
bly violate  the  Constitution.    Ibid. 

36.  Remark  of  Mr.  Elias  Bovdinot  on  this  subject.    Ibid. 
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31.  An  individual's  right  to  hie  property  conaiats,  not  only  in  its  preaent 
enjoyment,  but  also  its  future  diaposition ;  and  he  can  be  deprived 
of  neither/  except  for  public  use,  -without  his  coneent.    Ibid. 

38.  A  private  Act  of  the  Legislature,  as  to  its  facts  and  recitals,  imports 
verity,  equally  -with  the  records  of  the  Courts;  still-,  it  maybe  attack- 
ed for  fraud  in  its  procurement.    Ibid. 

39.  The  power  of  the  Legislature  to  pass  an  Act,  changing  the  la-w-  of 
descents,  as  it  respects  a  particular  individual,  -without  his  consent 
and  against  his  will,  is  contrary,  not  only  to  the  definition  of  law  as 
a  "  rule  of  civil  conduct,"  applicable  to  the  -whole  State,  but  to  the 
genius  and  spirit  of  our  institutions.    I  bid. 

40.  The  Legislature  of  Georgia,  and  not  the  Courts,  are  invested  with 
the  discretion  of  determining  what  laws  are  promotive  of  the  public 
morality,  or  otherwise.     Ibid. 

41.  The  Constitution  declares,  that  the  three  powers  of  the  Government, 
viz:  the  Legislative,  Executive  and  Judiciary,  shall  be  distinct ;  still 
the  separation  is  not,  and  from  the  nature  of  the  case,  cannot  be  total. 
Ibid. 

42.  "Whether  the  san4tion  of  the  Executive  is  necessary  to  an  Act  be- 
fore it  can  becoaie  a  law  in  this  State  ?     Quere.    Ibid. 

43.  The  Constitution  might  have  conferred  upon  any  one  or  more  of 
these  branches  powers  which,  in  their  nature,  would  more  appropri- 
ately have  belonged  to  another.    Ibid. 

44.  In  the  absence  of  any  provision  upon  the  subject,  the  power  to  le- 
gitimate bastard  chEdren,  and  to  change  the  rules  of  inheritance, 
would  belong  necessarily,  to  the  Legislature.     Ibid. 

45.  All  departments  of  the  government  should  be  considered  as  equally 
honorable,  useful,  and  patriotic ;  neither  attempting  to  disparage,  or 
entertaining  any  undue  sensitiveness  or  jealousy  toward  the  other,  nor 
suspect  encroachments  where  none  were  intended.    Ibid. 

46.  Measures,  exclusively  of  a  political,  legislative  or  executive  charac- 
ter, are  not  examinable  by  the  Courts.  In  such  case,  the  remedy  for 
any  real  or  supposed  abuse  is  solely  by  appeal  to  the  people  at  the 
elections.    Ibid. 

i1.  The  judicial  authority  is  the  final  and  common  ai-biter,  under  the  dis- 
tribution of  power  by  the  Constitution,  of  all  questions  which,  from 
their  nature,  require  and  admit  of  legal  investigation  and  decision.  Ibid 
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48.  The  friends  of  republican  government  and  public  liberty  have  uni- 
formly denounced  and  rebuked,  in  the  strongest  terms,  the  usurpation 
of  judicial  powers  by  the  Legislature  or  Executive,  as  constituting 
the  veiy  essence  of  tyranny  and  despotic  government.    Ibid. 

49.  Where  two  individuals  claim  the  right  to  the  oflBce  of  Clerk  of  the 
Court  of  Ordinary,  and  one  ofthemobtains  a  commission  from  the  Gov- 
ernor, it  is  competent  for  the  Judiciary  to  go  behind  the  commission, 
and  inquire  into  the  validity  of  the  election,  and  decide  the  rights 
of  the  contesting  parties,  notwithstanding  the  Governor  may  have 
issued  a  commission  to  one  of  them,  from  the  evidence  before  him. 
The  State  ex  rel.  Lowe  vs.  Towns,  Governor.    8  Oa 360 

60.  The  issuing  of  the  commission  is  merely  a  ministerial  act  required  by 
law,  and  not  a  duty  enjoined  by  the  Constitution,  and  it  is  therefore 
only  prima  facie  evidence  of  title  to  the  oflSce,  but  not  conclusive. 
Ibid. 

61.  However  clear  it  may  be  as  a  generaW«p'aZ  proposition,  that  where 
a  mere  ministerial  act  is  required  to  be  performed  by  law,  on  the  part 
of  an  executive  officer,  and  individual  rights  depend  on  the  perform- 
ance of  that  act,  that  the  proper  tribunals  of  the  country  have  jurisdic- 
tion to  compel  its  performance,  yet,  for  political  reasons  alone,  the 
Chief  Magistrate  of  the  State  cannot  be  compelled,  by  mandamus,  to 
perform  such  ministerial  act.    Ibid. 

62.  Where  the  relator,  applying  for  a  mandamus  nisi  against  the  Gov- 
ernor, to  issue  to  him  a  commission  as  Clerk  of  the  Court  of  Ordinary, 
had  failed  to  establish  his  title  to  the  office,  by  the  judgmentof  a  Court 
of  competent  jurisdiction  :  Held,  that  according  to  relator's  own  show- 
ing, the  Court  had  no  jurisdiction  to  award  the  mandam,us  nisi.    Ibid. 

53.  A  legislative  exposition  of  a  doubtful  law,  is  the  exercise  of  a  ju- 
dicial power  ;  and  if  it  interferes  with  no  vested  rights — impairs  the 
obligation  of  no  contract,  and  is  not  in  conffict  with  the  primary  prin- 
ciples of  our  social  compact — it  is  in  itself  harmless,  and  may  be  ad- 
mitted to  retroactive  efficiency.  But  if  rights  have  grown  up  under 
a  law  of  somewhat  ambiguous  meaning,  it  cannot  interfere  with  them. 
McLeod  vs.  Burrows.    9  Qa 213 

54.  The  constitutionality  of  the  Acts  of  the  Legislature  of  1832-3,  au- 
thorizing the  Governor  to  appoint  a  receiver  to  take  charge  of  the  as- 
sets of  the  Bank  of  Macon,  and  clothing  him  with  power  to  maintain 

all  suits,  Ac.  affirmed.     Oarey,  assignee,  vs.  Giles.    9  Ga 268 

65.  The  appointment  of  a  receiver  by  the  Legislature,  to  settle  the  af- 
fairs of  an  insolvant  bank,  is  not  a  Judicial  Act.    Ibid. 
16 
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56.  The  solemn  Act  of  the  Government  will  not  be  set  aside  by  the 
Courts,  in  a  doubtful  case.  The  incompatibility  or  repugnancy  be- 
tween the  Statute  and  the  Constitution,  must  be  clear  and  palpable. 
Ibid. 

57.  Acta  of  a  Legislature,  constitutionally  organized,  are  to  be  presumed 
constitutional,  and  it  is  only  when  they  manifestly  iniringe  some  of 
the  provisions  of  the  Constitution,  or  violate  the  rights  of  the  citizen, 
that  their  operation  should  be  impeded  by  judicial  power.  Whenever 
this  does  happen,  fi-om  inadvertency  or  any  other  cause,  it  becomes  the 
duty  of  the  Court  to  protect  the  citizen,  and  vindicate  the  Constitution. 
lUd. 

58.  A  Statute  passed  for  the  suppression  of  fraud,  or  to  give  a,  more 
speedy  remedy  for  the  recovery  of  a  right,  ought  to  be  construed  lib- 
erally— such  construction  being  for  the  furtherance  of  justice.    Ibid. 

59.  The  constitutionality  of  the  Act  of  1850,  authorizing  the  trial  of 
slaves  before  the  Superior  Court,  sustained.    Anthony  vs.  The  State. 

9  Ga 264 

60.  Where  no  time  is  fixed  for  the  operation  of  a  Statute,  it  takes  effect 
from  its  passage  ;  and  ignorance  of  an  Act  is  no  legal  excuse  for  its 
violation.     Heard  vs.  Heard.     3  Ga 380 

61.  The  Supreme  Court  has  the  right  to  decide  upon  the  constitution- 
ality of  an  Act  of  the  Legislature.     Winter  vs.  Jones.     10  Ga 190 

62.  Courts  have  nothing  to  do  with  the  wisdom,  policy  or  expediency  of 
a  law.  These  are  matters  purely  of  legislative  deliberation  and  cog- 
nizance.   Ibid. 

63.  It  is  the  duty  of  Courts  to  put  such  a  construction  upon  Statutes,  if 
possible,  as  to  uphold  them  and  carry  them  into  effect.    Ibid. 

64.  Where  a  suit  was  commenced  against  two  defendants,  residing  at 
that  time  in  Marion  County,  and  before  trial  and  judgment,  the  new 
County  of  Macon  was  created,  embracing  that  portion  of  the  territory 
of  Marion  on  which  the  defendantsresided,  and  no  provision  was  made 
in  the  Act  for  the  transfer  of  suits  from  the  old  to  the  new  County : 
Held,  that  by  operation  of  law,  under  the  provisions  of  the  Constitu- 
tion, the  new  County  of  Macon  was  the  proper  County  for  the  trial  of 
the  cause;  that  being  the  County  wherein  the  defendants  resided. 
Perkins,  Hopkins  and  White  et  al.  vs.  Patten.     10  Ga 241 
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II.    LAWS  IMPAIRING  THE  OBLIGATION  OF  CONTRACTS. 

1.  The  "  alleviating  laws"  ■which  postponed  the  collection  of  debts,  did 
not  so  impair  the  obligation  of  the  contract,  as  to  render  them  uncon- 
stitutional.    Qrimhall  vs.  Boss.    T.  IT.  P.  CJiarl. 175 

2.  A  State  law,  -which  impairs  the  obligation  of  a  contract,  made^rioj- 
to  its  passage,  is  unconstitutional  and  inoperative.  Forsyth  vs.  Mar- 
bury.    H.  M.  Charl 324 

8.  And  it  is  equally  so,  whether  the  contract  exists  in  its  original  shape 
or  has  been  merged  in  a  judgment.     Ibid. 

4.  A  Statute  of  Limitations,  to  be  constitutional,  must  give  an  allowance 
of  time,  infuturo,  in  which  to  commence  the  action.    Ibid. 

5.  A  law  which  prohibits  a  levy  on  a  portion  of  the  debtor's  property, 
previously  subject  to  an  existing  judgment,  is  unconstitutional,  as  it 
impairs  the  obligation  of  a  contract.     Ibid. 

6.  An  Act  of  the  Legislature  of  Georgia,  passed  in  1834,  appointed  the 
Mayor  and  Aldermen  of  Savannah  Commissioners  of  the  jail  of  Chat- 
ham County,  with  power  to  appoint  a  jailer.  The  custody  of  the  jail, 
prior  to  the  passage  of  this  Act,  was  vested,  by  law,  in  the  Inferior 
Court  and  Sheriff  of  the  County.  The  Corporation  having  appointed 
a  jailer,  the  Sheriff,  who  had  been  elected  before  the  passage  of  the 
Act  of  1884,  refused  to  deliver  up  the  jail,  on  the  ground  that  the  Act 
was  unconstitutional,  so  far  as  it  applied  to  him:  ife/d,  that  the  Act  was 
constitutional,  and  did  not  impair  the  obligation  of  contracts.     State 

vs.  Dews.    R.M.  Oharl 397 

7.  Public  officers  are  but  the  naked  agents  of  the  body  politic,  and  act 
only  for  its  benefit.  Such  officershave  no  proprietary  interestin  their 
offices ;  and  their  duties,  and  rights  which  are  the  mere  consequences 
of  such  duties,  may  be  changed  by  the  Legislature  during  their  contin- 
uance in  office,  without  impairing  the  obligation  of  a  contract.    Ibid. 

8.  Laws  passed  in  the  ordinary  exercise  of  the  legislative  powers  of  a 
State,  are  not  contracts,  within  the  purview  of  the  Constitution  of  the 
United  States.    Ibid. 

9.  And  laws  which  repeal  or  amend  them,  do  not  fall  beneath  the  con- 
stitutional inhibition.     Ibid. 

10.  The  Act  of  21st  December,  1848,  authorizing  grants  to  issue  to  cer- 
tain persons,  on  the  conditions  therein  named,  to  any  ungranted  lot  of 
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land  in  the  several  Counties  mentioned  therein,  is  constitutional.  Brins- 
field  vs.  Carter.     2  Kelly 146 

11.  The  right  of  the  fortunate  drawer  in  aland  lottery,  to  the  grant,  on 
paying  the  fee,  is  not  such  a  contract  as  comes  within  the  purview  of 
the  Constitution.     Ibid. 

12.  The  charter  of  the  Irwinton  Bridge  Company  is  not  a  violation  of 
the  10th  section  of  the  1st  article  of  the  Con.stitution  IT.  S.  prohibiting 
laws  which  impair  the  obligation  of  contracts.  Young  vs.  McKemie, 
Harrison  et  al.     3  Kelly, r     38 

13.  The  Act  of  1840,  which  provides  for  the  appointment  of  a  receiver 
of  assets  of  banks  which  had  forfeited  their  charters,  and  the  Acts 
amendatory  thereof,  are  remedial  in  their  character,  and  do  not  con- 
travene the  provision  of  the  Constitution,  with  reference  to  the  obl%a- 
tion  of  contracts.     Sail  et  al.  vs.  Carey,  Assignee,  5  Ga 289 

14.  Where  a  person  obtains  a  license  to  retail  liquors,  for  twelve  months, 
from  the  Clerk  of  the  Inferior  Court,  and  pays  the  fee,  the  corporate 
authorities  of  a  City  Council,  by  an  Ordinance  enacted  subsegnent  to 
the  date  of  such  license,  cannot  impair  the  rights  of  the  party,  acquired 
under  the  law,  as  it  stood  when  such  license  was  granted.    Mayor, 

(do.  Rome  vs.  Lumpkin  et  al.  5  Ga 447 

1 5.  A  private  corporation  is  a  contract  between  the  Government  and 
the  corporators,  and  the  Legislature  cannot  repeal,  impair  or  alter  the 
rights  and  privileges  conferred  by  the  charter,  against  the  consent 
and  without  the  default  of  the  corporation,  judicially  ascertained,  in 
a  proceeding  instituted  by  the  Governinent,  directly  for  that  purpose. 
Young  vs.  Harrisons,  6  Ga. 130 

16.  The  remedy,  the  mode  and  manner  of  enforcing  contracts,  is  no  part 
of  their  obligation,  and  is  within  the  legislative  control.   Carey  vs.  Giles. 

9  Ga 263 

See,  also.  Griffin  vs.  McKensie  and  another.    1  Ga 263 

IT.  The  Legislature  or  the  Inferior  Court,  as  its  agent,  after  having 
chartered  a  company  to  make  a  particular  improvement  for  public  ac- 
commodation, without  any  provision  that  no  rival  improvement  should 
afterwards  be  authorized,  may  grant  a  charter  to  another  company  or 
individual,  to  make  an  improvement  of  the  same  or  of  a  different  kind, 
to  afford  the  like  accommodation,  however  the  work  of  the  junior  com- 
pany might  impair  or  even  destroy  the  profits  of  the  elder.  Shorter 
et  al.  vs.  Smith  et  al.    9  Ga 61f 

18.  The  Supreme  Oom-t  has  the  right  to  decide  upon  the  constitutional- 
ity of  an  Act  of  the  Legislature.     Winter  vs.  Jones.     10  Ga. 190 
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19.  The  objection  to  a  law,  on  the  ground  that  it  impairs  the  obligation 
of  a  contract,  does  not  depend  upon  the  extent  of  the  change  -which 
the  law  may  mate  in  it.     Ibid. 

20.  Any  deviation  from  its  terms,  by  imposing  conditions  not  expressed 
in  the  contract,  however  minute  or  apparently  immaterial  in  their  ef- 
fect, is  within  the  constitutional  prohibition.    Jbid. 

21 .  A  contract  entered  into  between  the  State  and  an  individual,  is  as  fully 
protected  by  this  prohibition,  as  a  contract  between  two  individuals. 
lUd. 

22.  A  constitutional  Act  of  the  Legislature  is  equivalent  to  a  contract, 
and  when  performed,  is  a  contract  executed.  And  whatever  rights 
are  thereby  created,  a  subsequent  Legislature  cannot  impair.    Ibid. 

23.  Where,  by  the  charter  incorporating  the  City  of  Rome,  which  gave 
power  and  authority  to  the  Mayor  and  Council,  to  pass  all  by-laws 
and  ordinances  that  should  appear  to  them  necessary  and  proper,  for 
the  security,  welfare  and  interest  of  said  City,  or  for  preserving  the 
peace,  health,  order  and  good  government  thereof,  and  also  to  author- 
ize said  Mayor  and  Council  to  license  persons  to  retail  spirituous  li- 
quors within  the  said  City  :  Held,  that  it  was  competent  for  said  Mayor 
and  Council  to  pass  an  ordinance  to  prohibit  the  retail  of  spirituous 
liquors,  by  those  to  whom  license  had  been  granted  within  the  City, 
after  the  hour  of  ten  o'clock  at  night ;  such  ordinances  not  essentially 
impairing  the  right  to  retail  under  the  license  granted,  but  only  regu- 
ulating  the  exercise  of  it,  for  the  benefit  of  the  peace,  order  and  good 
government  of  the  City.     Mrastus  Morris  vs.  the  City  Council  of  Rome. 

10  Ga 632 

See  Contimtance,  20  ;  Grant. 


III.    MJC  POST  FACTO  AND  RETROSPECTIVE  LAWS. 

1.  The  clause  in  the  Constitution  of  the  United  States  prohibiting  ex  post 
facto  laws,  applies  to  criminal  cases  alone.  Wilder  vs.  Lumpkin.  4 
Ga. 209 

2.  Retrospective  laws,  which  do  not  impair  the  obligation  of  contracts,  ' 
are  not  unconstitutional.    Ibid. 

3.  And  will  be  enforced,  unless  they  violate  the  great  fundamental  prin- 
ciples of  the  social  compact.    Ibid. 

4.  If  they  divest  previously  acquired  rights,  they  will  not  be  enforced. 
Ibid. 
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5.  Retrospectiye  laws  which  actupon  the  remedy  alone,  will  be  enforced, 
if  not  within  the  above  provisoes.  The  Act  of  29th  Dec.  184'?,  in  rela- 
tion to  parties  to  writs  of  error,  is  not  within  either  of  these  provisoes. 
J  bid. 

6-  A  legislative  exposition  of  a  doubtful  law,  is  the  exercise  of  a  judicial 
power ;  and  if  it  interferes  with  no  vested  rights,  impairs  the  obliga- 
tion of  no  contract,  and  is  not  in  conflict  with  the  primary  principles 
of  our  social  compact,  it  is,  in  itself,  harmless,  and  may  be  admitted 
to  retroactive  efficiency.  But  if  rights  have  grown  up  under  a  law  of 
somewhat  ambiguous  meaning,  it  cannot  interfere  with  them.  McZeod 
vs.  Burroughs.     9  Ga 213 

7.  The  Escheat  Laws  may  apply  to  cases  previously  occurring,  and  still 
not  be  unconstitutional.     White  vs.  Wayne.    T.  XT.  P.  Oharl 108 


IV.    LAWS  TAKING  PRIVATE  PROPERTY  FOR  PUBLIC  USES. 

1.  Private  property  cannot  be  taken  for  public  use,  without  a  just  com- 
pensation; and  where  a  railroad  charter  provides,  that  adequate  se- 
curity shall  be  given  to  the  land-holder,  whose  land  shall  be  taken 
for  the  use  of  the  road,  for  the  payment  of  such  damaages  as 
shall  be  assessed  in  the  manner  pointed  out  thereby,  no  title  to 
the  land  thus  taken  vests  in  the  company,  nor  can  the  company 
apropriate  the  same  to  the  exclusive  use  of  the  road,  so  as  to  defeat  the 
right  of  the  land-holder  to  maintain  trespass  in  ejectment  therefor, 
until  such  adequate  security  shall  be  given ;  and  it  ia  incumbent  on 
the  company  to  allege  in  their  plea,  and  prove  at  the  trial,  that  the 
provisions  of  their  charter  in  that  respect,  have  been  strictly  complied 
with,  before  the  land-holder  can  be  deprived  of  his  title  to  his  prop- 
erty, for  the  use  of  the  public.  The  Lessee  of  Oarr  vs.  The  Ga.  R. 
R.&Bkg  Co.     iKelly b&t 

2.  The  5th  art.  of  the  amendments  of  the  Constitution  U.  S.  which  de- 
clares that  "  private  property  shall  not  be  taken  for  public  use,  with- 
out just  compensation,"  does  not  create  any  new  principle  of  re- 
striction on  either  the  National  or  State  Governments,  which  did  not 
exist  before,  but  was  declaratory  of  a  great  Common  Law  principle, 
applicable  to  all  republican  governments,  and  which  existed  anterior 

to  the  adoption  of  the  Constitution.     Young  vs.  Harrisons.     3  Kelly.    41 

3i  The  right  o{  eminent  domain  or  inherent  sovereign  power,  gives  to  the 
Legislature  the  control  of  private  property  for  the  use  of  the  public, 
provided  just  compensation  be  made  the  citizen  therefor;  and  all 
grantees  of  land  from  the  State,  and  their  assigns,  hold  the  same 
under  this  tacit  agreement  or  implied  contract.    Ibid. 
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i.  It  belongs  to  the  Legislature  to  determiue  what  objects  are  of  such 
public  importauce  aa  to  justify  the  exercise  of  the  right  of  eminent 
domain.    Mimms  vs.  Macon  (b  Western  B.  S.    Z  Kelly 338 

B.  This  right  may  be  exercised  through  the  medium  of  corporate  bodies 
or  by  means  of  individual  enterprize.     Ibid. 

6.  Agents,  Surveyors,  <ii;c.  may  enter  upon  the  lands  of  individuals,  for 
the  purpose  of  making  examinations,  etc.  previous  to  the  assessment 
and  payment  of  damages,  but  just  compensation  must  be  made  be- 
fore the  fee  can  vest.    Ibid. 

I.  Whenever  just  compensation  is  made,  or  tenderedani  refused,  and  all 
the  conditions  precedent  prescribed  by  the  Legislature,  are  performed, 
the  Constitution  is  complied  with,  and  the  property  maybe  lawfully 
appropriated.     Ibid. 

8.  In  case  of  actual  necessity,  to  prevent  the  spreading  of  a  fire,  or  any 
other  great  public  calamity,  the  private  property  of  an  individual 
may  be  taken  and  used  or  destroyed,  for  the  relief  or  protection  of 
the  many,  without  subjecting  those  who  act  by  order  of  the  constitu- 
ted authorities,  to  personal  liability.  Bishop  and  Farsons  vs.  The 
City  of  Macon.     1   Ga 200 

9.  But  where  the  private  property  of  an  individuul,  the  whole  or  part 
of  which  might  have  been  saved  to  the  owner,  is  taken  or  destroyed 
for  the  benefit  of  the  public,  those  for  whose  supposed  benefit  the  sac- 
rifice was  made,  ought,  in  equity  and  justice,  and  are  bound  under  the 
Constitution  of  the  United  States,  to  make  good  the  loss  which  the 
individual  has  sustained/or  the  common  benefit.     Ibid. 

10.  Where  the  same  extent  of  loss  would  have  been  sustained,  as  the  ne- 
cessary consequence  of  the  fire  or  other  public  calamity,  if  the  prop- 
erty hadnotbeen  thus  destroyed,  it  would  seem  that  in  such  case  the 
sufferer  has  no  equitable  claim  to   compensation.    Ibid. 

II.  The  Act  of  1834,  authorizing  the  Inferior  Court  to  grant  the  right 
of  pi-ivate  ways,  in  certain  cases,  containing  no  provisions  for  making 
any  just-compensation  to  the  owners  of  the  land  through  which  it 
might  pass :  ffeld,  to  be  unconstitutional  and  void.  Brewer  vs.  Bow- 
man.   9  Ga 37 

12.  Private  property  may  be  taken  for  public  use,  withont  compensa- 
tion, in  cases  of  extreme  necessity,  without  the  consent  of  the  owner 

e.  g.  pulling  down  houses  to  raise  bulwarks,  &c.    Parham  vs.   The 

ic.     9   Ga 361 


13.  The  general  rule  is,  that  private  property  cannot  be  taken  for  public 
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use,  without  just  compensation,  and  then  only  by  an  Act  of  the  Legis- 
lature, making  provision  for  compensation.    Ibid. 

14.  The  Legislature  must  judge  of  the  necessity  or  utility  of  the  exer- 
cise of  the  right  of  eminent  domain,  for  public  improvements ;  but 
in  case  of  great  abuse  of  it,  as  when  under  pretext  of  public  utility, 
the  property  of  A  is  taken  and  given  to  B,  the  Courts  will  interfere 
and  set  aside  the  law.     Jbid. 

15.  The  provision  of  the  Federal  Constitution,  that  prohibits  the  taking 
o/  private  property  for  public  use,  without  just  compensation  :  Held, 
to  be  an  atErmance  of  a  great  principle  of  the  Common  Law.    Ibid. 

16.  The  laws  of  this  State,  which  authorize  the  opening  of  public  roads 
over  unenclosed  lands,  without  just  compensation :  Held,  to  be  void. 
Ibid. 

11.  The  value  of  land  taken  for  public  use,  is  not  restricted  to  its  agricul- 
tui-al  or  productive  qualities ;  but  inquiry  may  be  made  as  to  all  oth- 
er legitimate  purposes  to  which  the  property  could  be  appropriated. 
Harrisons  vs.    Young.     9  Ga 359 

18.  For  an  interference  with  his  private  right  of  ferriage,  the  owner  is 
entitled  to  compensation.     Ibid. 

IS).  The  Legislature,  or  the  Inferior  Court  as  its  agent,  after  having 
chartered  a  company  to  make  a  particular  improvement  for  public 
accommodation,  without  any  provision  that  no  rival  improvement 
should  afterwards  be  authorized,  may  grant  a  charter  to  another  com- 
pany or  individual,  to  make  an  improvement  of  the  same,  or  of  a  dif- 
ferent kind,  to  afford  the  like  accommodation,  however  the  work  of 
the  junior  company  might  impair,  or  even  destroy  the  profits  of  the 
elder.    Shorter  et  al.  vs.  Smith  et  al.    9   Ga SI'? 

20.  It  is  competent  for  the  Legislature  to  grant  charters  with  exclusive 
privileges,  but  should  a  change  in  the  business,  population,  and  inter- 
course of  the  country  require  it,  new  avenues  may  be  opened  within 
the  limits  of  such  exclusive  grants,  by  providing  just  compensation. 
Ibid. 

21.  There  is  no  difference  between  a  franchise  and  any  other  property 
in  this  respect ;  all  may  be  made  subservient  to  the  public  use, 
provided  the  public  faith  be  not  violated  in  making  adequate  remune- 
ration.    Ibid. 

See  Bridges,  3  to  8. 
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V.    LAWS  AFFECTING  TRIAL  BY  JURY. 

1.  The  Superior  Courts  have  final  and  exclusive  juriadiction  of  all  in- 
dictable offences ;  and  no  corporate  Court  can  take  cognizance  of  and 
punish  therefor — thereby  excluding  the  party  from  all  trial  by  Jury, 
State  vs.  Mayor,  &c.  Savannah.     T.  TJ.  P.  Charl 237 

2.  The  provision  in  the  Constitution  of  Georgia,  which  directs  that  "  tri- 
al by  Jury ,  as  Aereio/bre  used  in  this  State,  shall  remain  inviolate," 
does  not  apply  to  a  summary  jurisdiction  (such  as  Commissioners  of 
Pilotage)  existing  in  GeoVgia,  ie/bre  the  adoption  of  the  Constitution, 
and  recognized-by  contemporaneous  legislation,  judicial  exposition 
and  continual  acquiescence.     Low  vs.  Commissioners  of  Pilotoge.    R. 

M.   Charl 302 

3.  The  Act  of  1831:1,  giving  the  .State  half  the  number  of  challenges  al- 
lowed the  prisoner  in  criminal  cases,  is  constitutional ;  the  right  of 
trial  by  Jury,  as  used  in  Georgia  prior  to  the  adoption  of  the  Consti- 
tion,  is  in  nowise  impaired  by  that  Act.    Jones  vs.  The  State.    1  Kelly  616 

See  also,   K.  P.  Boon  vs.  The  State.    1  Kelly 619 

And  Hudgins  vs.  The  State:     2  Kelly 180 

4.  The  Act  of  1843,  prescribing  the  questions  to  be  propounded  to  a  Ju- 
ror upon  his  voire  dire,  is  constitutional  and  valid.  K.  P.  Boon  vs. 
TheState.     1  Kelly 619 

5.  "Trial  by  Jury  as  heretofore  used,"  refers  not  to  pecuniary  penalties 
imposed  by  municipal  corporations.     Williams  vs.  The  City  Council,  (kc. 

i    Qa 509 

6.  The  Act  of  1796,  authorizing  the  Inferior  Court  to  issue  execution 
against  depositaries  of  public  moneys,  without  trial  by  Jury,  is  con- 
stitutional, so  far  as  refers  to  money  belonging  to  the  public.     Tift  et 

al.  vs.  Grriffin.    6  Ga 186 

7.  But  is  unconstitutional,  as  to  all  others,  than  Collectors,  Receivers,  or 
other  legally  appointed  public  agents.    Ihid. 

8.  "Trial  by  Jury,  as  hei-etofore  used,  shall  remain  inviolate,"  means, 
that  it  shall  not  be  taken  away  in  cases  where  it  existed,  at  the  adop- 
tion of  the  Constitution,  and  not  that  there  must  he  a  Jv/ry  in  all  cases. 
Flint  River  Steamboat  Co.  vs.  Foster.    5  Ga 194 

9.  An  Act  of  the  Legislature,  authorizing  a  judgment  to  be  rendered, 
without  the  intervention  of  a  Jury,  is  not,  on  that  account,  unconsti- 
tutional.   Ibid. 

IT 


130        OONSTITUTIONAL  LAW— VI.  Matter  Diff.  from  Title. 

10.  Trial  by  Jury  may  be  clogged  with  onerous  conditions,  without  the 
Act  being  unconstitutional,  unless  it  totally  prostrates  the  right,  or 
renders  it  wholly  unavailing.     Ibid. 

11.  The  Acts  of  134:1  and  1845,  giving  summary  remedies  against  steattl'- 
boats  and  other  water-craft,  on  the  Chattahoochee,  and  other  riveM, 
are  constitutional.    Ibid. 


VI.    LAWS  CONTAlNIKa  MATTER  DIFFERING  FROM  THE  TITLE. 

1.  The  Constitution  of  Georgia  declares,  that  no  bill  or  ordinance  shall 
pass,  containing  any  matter  different  from  what  is  expressed  in  the  ti- 
tle thereof :  Held,  that  although,  under  this  clause,  so  much  of  a  Stat- 
ute as  contains  matter  different  from  what  is  expressed  in  the  title 
thereof,  will  be  void,  yet,  that  it  was  enough,  if  the  title  was  descrip- 
tive, generally,  of  the  purposes.of  the  Act ;  and  that  it  was  notnecessary 
that  it  should  particularize  the  several  provisions  and  amendments 
contained  in  the  body  of  the  Act.  Oreen  vs.  the  Mayor,  &c.  R.  M. 
Charl 368 

2.  The  provision  prescribing  the  mode  of  obtaining  letters  dismissoiy, 
in  the  Act  of  1810,  entitled  "an  Act  more  effectually  securing  the  pro- 
bate of  wills,  limiting  the  times  for  executors  to  qualify,  and  widows 
to  make  their  election,  and  for  other  purposes  therein  mentioned,"  is 
within  the  subject  matter  of  the  Act,  expressed  in  the  title,  and  is 
constitutional.     Smith  and  Wife  vs.  Oliver,  Adm'r.    Dudley 190 

3.  A  Statute,  where  the  body  of  the  Act  contains  matter  different  from 
its  title,  is  unconstitutional  and  void,  only  as  to  such  matter.     Mayor, 

&c.  Savannah,  vs.  The  State.    4  Ga 26 

4.  The  history  of  this  clause  of  the  Constitution.    Ibid 88 

5.  The  lYth  section,  1st  article,  of  the  State  Constitution,  inhibiting  the 
passage  of  any  law  by  the  Legislature,  containing  any  matter  differ- 
ent from  what  is  expressed  in  the  title,  does  not  require  that  the  title 
should  set  out  a  synopsis  of  the  entire  Act.  Martin,  Adm'rx,  vs.  Broach, 
Ex'r.     &  Oa 21 

6.  Where  the  title  specifies  some  of  the  objects  of  the  Statute,  and  con- 
tains this  general  clause,  "and  for  other  purposes  therein  contained," 
portions  of  the  Act,  not  specifically  indicated  in  the  title,  are  never- 
theless good,  under  this  general  clause.     Ibid. 


vn.  LAWS  IMPOSING  Taxes. 

1.  An  ordinance  of  the  City  Council  of  Savannah,  passed  under  the  au- 
thority of  an  Act  of  the  Legislature,  imposed  a  tax  on  all  goods,  <fec. 
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not  the  produce  of  the  State,  sold  on  commission,  by  any  person  resi- 
ding -within  the  City  :  Seld,  that  such  tax  was  not  an  impost  or  duty 
on  imports,  but  that  it  was  a  legitimate  exercise  of  the  power  of  a 
State  to  regulate  its  internal  commerce.  Cumming  vs.  The  Mayor,  &c. 
R.  M.  Chart 26 

2.  The  same  ordinance  required  the  City  Treasurer,  in  default  of  any 
person,  to  make  his  return  of  such  sales,  within  the  time  prescribed,  to 
assess  the  value  of  goods  sold  by  said  defaulter,  from  the  best  infor- 
mation he  could  obtain,  and  to  issue  his  warrant  of  distress  for  the 
amount  of  such  assessment :  Held,  that  such  arbitrary  assessment  was 
violative  of  private  right,  unauthorized  by  the  State  law  and  unconsti- 
tutional.   /  bid. 

3.  Where  a  person  obtains  a  license  to  retail  spirituous  liquors  for  twelve 
months,  from  the  Clerk  of  the  Inferior  Court,  according  to  the  provis- 
ions of  the  Act  of  1 809,  and  pays  a  valuable  consideration  therefor, 
the  corporate  authorities  of  a  City  Council,  by  an  ordinance  enacted 
subsequent  to  the  date  of  such  license,  cannot,  within  the  limits  of  the 
same  County,  impose  and  collect  any  additional  tax,  or  impair  the 
rights  of  the  party,  acquired  under  the  law,  as  it  stood  at  the  time 
such  license  was  granted.    Mayor,  &c.  Rome,  vs.  Lumpkin  et  al.   5  Ga.  447 

4.  By  the  terms  of  the  charter  of  the  City  of  Augusta,  the  Council  have 
"full  power  and  authority  to  make  such  assessments  on  the  inhabi- 
tants of  the  City,  or  those  who  hold  taxable  property  therein,  for  the 
safety,  benefit,  convenience  and  advantage  of  the  said  City,  as  shall 
appear  to  them  expedient:''  Held,  that  the  assessment  of  a  tax  on  the 
value  of  real  estate,  within  the  corporate  limits,  for  the  purpose  of  con- 
structing a  canal,  for  the  better  securing  an  abundant  supply  of  water 
for  the  City,  is  not  a  violation  of  the  charter,  nor  contrary  to  the  laws 

of  this  State.    Frederick  vs.  The  City  Council.    5  Ga 561 

6.  A  charter  authorizing  a  municipal  corporation  to  tax  real  and  per- 
sonal estate,  does  not  necessarily  confer  the  right  to  tax  income.  The 
Mayor,  &c.  vs.  Hartridge.     8  Ga 23 

6.  Statutes  levying  taxes,  should  be  construed,  most  strongly,  against 
the  government,  and  in  favor  of  the  citizen.    Ibid. 
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CONTEMPT. 

1.  Where  the  Superior  Court,  upon  certiorari,  ordered  an  inferior  Coui't, 
(The  Mayor,  <!ic.  of  Savannah,)  to  suspend  inflicting  a  penalty,  for  an 
alleged  breach  of  the  Quarantine  Laws,  which  order  was  disobeyed: 
Held,  that  the  inferior  Court  was  guilty  of  a  contempt,  and  that  it  is 
no  excuse  for  them  to  question  the  ralidity  of  the  order  of  the  Supe- 
rior Court,  or  the  jurisdiction  of  the  Court,  in  passing  it.  T}ie  State  vs. 
Noel,  Mayor.  So.     T.  TJ.  P.  Charl 43 

2.  All  Courts  of  record  have  power  to  commit  for  a  contempt.    The  State 

vs.  White.    T.  TJ.  P.  Charl i 136 

3.  The  Superior  Court  will  not  discharge,  upon  habeas  corpies,  persons 
committed  for  a  contempt  of  an  inferior  Court ;  and  especially,  will  not 
discharge  or  admit  to  bail,  officers  of  such  inferior  Courts,  committed 
for  a  contempt  against  them.     Ibid. 

i.  An  attachment,  for  a  contempt,  will  issue  against  the  Justices  of  the 
Inferior  Court,  sitting  as  a  Court  of  Ordinary,  for  evading  or  refusing 
to  carry  out  the  judgment  of  the  Superior,  upon  an  appeal  from  the 
Court  of  Ordinarj'.     Ex  parte  Carnochan.     T.U.P.Charl 316 

6.  An  evasive  and  insufficient  return  to  the  writ  of  habeas  corpus,  is  a 
contempt  of  the  Court;  and  if  obstinately  persisted  in,  will  be  pun- 
ished by  imprisonment.     State  vs.  Fraser.     Dudley 43 

6.  It  is  a  contempt  of  Court,  if  the  Jurors,  after  they  have  retired  to  de- 
cide on  a  criminal  case,  hold  communication  with  persons  other  than 
the  officers  of  the  Court.     State  vs.  Helvenston  et  al.     R.  M.  Charl.  •••     48 

1.  So,  if  one  Juror  separates  himself  from  the  others,  and  mingles  with 
the  community  at  large.    Ibid. 

8.  Where  a  judgment  of  ouster  had  been  awarded  against  P,  on  a  quo 
warranto,  who  claimed  to  hold  the  office  of  Clerk  of  the  Court  of  Ordi- 
nary, under  an  election  made  in  January,  1849,  and  subsequent  to  the 
judgment  of  ouster,  P  was  again  elected  to  the  same  office  by  the  Jus- 
tices of  the  Inferior  Court,  and  exercised  the  duties  of  the  office  under  the 
n«Mi  appointment,  exclusively:  Held,  that  P  was  not  in  contempt  of  the 
judgment  of  the  Court,  upon  the  quo  warranto,  removing  him  from  office 
under  the  ^rst  appointment,  the  new  appointment  not  having  been 
declared  invalid,  by  any  appropriate  judicial  proceedings  instituted 
for  that  purpose.    Pyrau  vs.  The  State  ex  rel.  Lowe.     8  Oa 230 

See  Aitactemerft.    V. 
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CONTINUANCE. 

1.  A  defendant  has  the  right  to  demand  the  trial  of  a  cause,  unless  it 
can  be  continued  on  legal  grounds ;  and  the  Court  will  not  continue 
it,  from  motives  of  delicac , ,  in  opposition  to  such  right.  Simons  vs. 
Sheftall.    R.M.  Charl 90 

2.  It  is  not  sufficient  ground  for  continuance,  that  the  presiding  Judge 
had,  in  another  capacity,  expressed  an  opinion  on  one  of  the  points 
involved.    Ihid. 

8.  The  entry  on  the  Bench  docket  of  two  general  continuances,  without 
anything  appearing,  upon  the  minutes  of  the  Court,  will  not  work  a 
discontinuance,  so  as  to  entitle  the  defendant  to  a  judgment  of  nore pros, 
under  the  Law  and  Eules  of  Practice  in  this  State.  Nisbet  vs.  Law- 
son.     1  Kelly 2'79 

4.  Error  does  not  lie,  for  the  refusal  to  grant  a  continuance,  unless  it  is 
a  most  plain  and  palpable  case  of  the  arbitraiy  and  oppressive  exer- 
cise of  the  discretion  necessarily  vested  in  it  by  law.  Sealy  vs.  The 
State.     1  Kelly 215 

5.  The  rejection  of  the  admissions  of  one  member  of  afirm,  going  to  charge 
the  others,  on  the  ground  that  the  partnership  was  not  established,  is 
not  such  a  sm-prisc  as  will  entitle  a  party  to  a  continuance,  after  the 
cause  has  been  submitted  to  the  Jury  on  the  appeal.  McCutchin  vs. 
Bankston.    2  Kelly 245 

6.  The  Supreme  Court  will  not  continue  a  case  for  any,  except  Providen- 
tial cause,  such  being  the  requisition  of  the  Constitution.  Carey,  As- 
signee, vs.  Rice,  Receiver.     2  Kelly 411 

7.  A  cause  not  reached  by  the  Court,  at  the  term,  stands  over  as  a  case 
continued.    Smith,  Adm'r.  vs.  Thompson.  3  Kelly 26 

8.  The  improper  granting  or  refusal  of  a  continuance,  is  ground  for  a 
writ  of  error.     McDougald  vs.  The  Central  Bank.    3  Kelly 188 

9.  Upon  a  motion  for  a  continuance  on  account  of  the  absence  of  a  ma- 
terial witness,  the  Court  may  compare  the  facts  expected  to  be  proved, 
with  the  plea,  and  decide  whether  or  not  the  testimony  is  material. 
Ibid. 

10.  The  miscarriage  of  the  mail  is  no  ground  for  the  continuance  of  a 
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cause  in  the  Supreme  Court,    unless  shown  to  be  from  Providential 
cause.     Shackelford  vs.  Hays.     3  Kelly 416 

11.  The  Supreme  Court  will  control  the  discretion  of  the  Court  below, 
in  refusing  to  grant  a  continuance  in  a  criminal  cause,  where  manifest 
injustice  has  been  done  the  defendant.    Howell  vs.  The  Sate.     5  Ga.     48 

12.  The  absence  of  a  witness,  the  object  of  whose  testimony  is,  to  im- 
peach another  witness  expected  to  be  introduced  by  the  State,  is 
good  ground  for  a  continuance  ;  but  if  the  witness  on  the  part  of  the 
State  is  not  introduced,  the  Court  will  not  grant  a  new  trial,  notwith- 
standing the  motion  for  a  continuance  was  refused.  Studstill  vs.  The 
State.     1  Ga 2 

13.  Where  a  defendant,  indicted  for  murder,  makes  a  motion  to  con- 
tinue his  cause,  on  the  ground  of  the  absence  of  two  material  witness- 
es, who  had  been  subpcEnaed,  it  is  no  error  for  the  Court  to  postpone 
the  trial,  and  compel  the  attendance  of  the  witnesses,  by  the  process 
ofthe-Court.    Reese  vs.  The  State.    1  Ga 373 

14.  "Where  a  defendant,  indicted  for  murder,  moves  the  Court  to  contin- 
ue his  cause,  on  the  ground  that  there  was  great  excitement  and 
prejudice  against  him  in  the  public  mind,  so  that  he  could  not  have  a 
fair  trial;  and  to  support  his  own  affidivit,  introduced  two  witnesses, 
who  contradicted  the  defendant's  statements  as  to  such  public  excite- 
ment:  Held,  that  it  was  no  error  in  the  Court  to  refuse  a  continuance. 
Ibid. 

15.  The  4th  Common  Law  Rule  of  Practice,  which  authorizes  a  contin- 
uance on  appeal  trials,  for  the  purpose  of  making  a  substantial  amend- 
ment, to  either  declaration  or  answer,  does  not  apply  to  Equity  causes. 
Berry  et  al.  vs.  Matthews  et  al     7   Ga , 461 

15.  Where  the  offence  has  been  recently  committed,  and  the  party  ac- 
cused imprisoned  during  the  whole  time  which  intervened  between 
his  arrest  and  trial,  it  is  good  cause  of  continuance,  in  a  capital  case, 
at  the  first  term  after  the  bill  is  found,  that  the  defendant  cannot  come 
safely  to  trial,  on  account  of  the  excitement  in  the  public  mind  against 
him ;  and  the  affidavit  of  the  prisoner,  when  made  and  filed  in  terms  of 
the  law,  cannot  be  contradicted  or  traversed,  either  by  a  cross-exami- 
nation or  aliunde  proof.    Bishop  vs.  The  State.    9  Ga 121 

17.  A  defendant,  in  a  criminal  cause,  at  the  2d  term,  moves  to  continue, 
on  the  ground  that  a  material  witness  was  absent,  who  had  been  sub- 
poeuaed  and  recognized  to  appear,  and  his  expenses  tendered  to  him, 
and  that  he  expected  to  prove  by  him,  that  one  of  the  witnesses  ex- 
pected to  be  introduced  and  relied  on  by  the  State,  said  "  that  if  hard 
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swearing  would  send  defeudant  to  the  penitentiary,  he  should  go:" 
^«W,  that  the  showing  was  sufficient.     Fox  vs.  The  State.    9  Ga...-   313 

18.  It  is  competent  for  the  Court  to  refuse  a  contiuuance,  after  a  legal 
showing  has  been  made,  upon  thegroundof  the  Court's  private  knowl- 
edge of  the  good  character  of  the  witness  sought  to  be  impeached 
by  the  testimony  of  the  absent  witness,  and  the  Court's  want  of  con- 
fidence in  the  integrity  of  the  party  moving  the  contiuuance.    Jbid. 

19.  The  question  discussed,  whether,  when  a  person  is  arrested  and  com- 
mitted for  an  offence,  he  is  entitled  to  compulsory  process  to  secure 
the  attendance  of  witnesses  before  true  bill  found  ?     Quere.     Allen 

vs.  The  State.     10   Ga 85 

20.  Does  the  8th  article  of  amendments  to  the  Constitution  IT.  S.  confer 
any  new  right  in  this  respect?     Quere.    Ibid. 

21.  Notwithstanding  a  party  charged  with  a  crime  may  have  compul- 
sory process  for  his  witnesses,  even  befoi;e  indictment  found,  still,  the 
omission  to  use  it,  is  not  such  negligence  as  will  deprive  him  of  a 
continuance,  if  the  witnesses  are  absent.    Ibid. 

22.  To  entitle  the  accused  to  the  aid  of  the  Court,  he  should  be  guilty 
of  no  laches,  but  show  due  diligence  on  his  part.    Ibid. 

23.  The  mere  absence  of  an  attorney  without  the  consent  of  the  client, 
is  not  a  sufficient  ground  for  the  continuance  of  a  cause.    Ibid. 

24.  The  absence  of  counsel  is  not  a.  favored  excuse  for  not  proceeding 
to  trial ;  on  the  contrary,  excuses  of  this  sort  ought  to  be  discounte- 
nanced.   Ibid. 

25.  It  ia  the  duty  of  counsel  to  attend,  and  the  failure  to  do  so,  is  no 
cause  for  postponement,  except  in  cases  of  necessity/  or  misconception. 
Ibid.. 

26.  The  rule  applies  to  attorneys  in  fact  as  well  as  at  law.    Ibid. 

11.  The  Courts  are  strict  in  granting  continuances  on  account  of  the  ab- 
sence of  counsel.     Ihid. 

28.  Illness  of  counsel,  where  there  is  but  one,  or  of  tho  leading  counsel, 
where  there  are  more  than  one,  is  a  sufficient  gi-ound  for  the  contin- 
uance of  a  cause,  especially  where  the  sickness  is  so  sudden  that  an- 
other cannot,  under  the  circumstances,  do  justice  to  the  cause.    Ibid. 

29.  The  affidavit  for  a  continuance  should  be  full,  satisfactory  and  di- 
rect, as  to  the  material  allegations  necessary  for  a  continuance.     Ibid. 
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30.  It  should  state  that  there  is  no  other  witness  present  by  ■whom  the 
party  can  satisfactorily  prove  the  same  facts  ;  that  the  attendance  of 
the  absent  witness  is  expected  at  the  next  term,  and  that  the  facts  ex- 
pected to  be  proYen  would  be  admissible  as  evidence ;  and  that  the 
witness  resided  within  the  jurisdiction  of  the  Court.    Ibid. 

31.  In  the  application  of  rules  for  the  continuance  of  criminal  causes,  the 
presiding  Judge  must  be  left  free,  to  some  extent,  to  act  in  such  a 
manner  as  will  secure  a  speedy,  as  well  as  a,  fair  trial.    Ibid. 

32.  Where  the  Court  suspects  that  the  object  of  the  party  in  asking  a 
continuance,  is  delay  merely,  has  the  Court  the  right  to  travel  out  of 
the  written  affidavit  ?     Quere.     Ibid. 

33.  A  continuance  will  not  be  granted  in  the  Supreme  Court,  when  the 
original  counsel  are  before  the  Court.     Bulloch  vs.  The  State.     10  Qa.     46 


CONTRACTS. 

I.  generally;  valid  and  void. 

II.  AS  AFFECTED  BY  THE  STATUTE  OF  FRAUDS. 

III.  CONSTRUCTION  OF. 

IV.  SUITS  UPON. 

V.  REFORMATION  AND  RESCISSION  OF SEE  EQUITY.      I.    e. 

I.    GEN-ERALLY ;   VALID  AND  VOID . 

1.  A  promise  upon  no  new  consideration,  to  execute  a  bond  to  indemnify  a 
co-security  against  loss,  is  void,  if  made  after  the  liabilities  of  all  the 
parties  to  the  instrument  have  been  incurred.     Jones  vs.  Shorter  ei  al. 

1   ^My. 297 

2.  An  instrument  as  follows:  "We  have  this  day  sold  to  J.  L.  &  Co.  our 
entire  crop  of  cotton,  at  9  cents  per  lb.  all  round,  and  should  they  not 
realize  that  amount,  net,  we  agree  to  make  good  the  loss  (signed)  D.  M. 
L.,  F.  D.  W."  is  the  joint  nndertaking  of  the  makers,  and  is  sufficient- 
ly certain  and  reciprocal  to  support  an  action  by  either  of  the  par- 
ties against  the  others.    Jernigan  et  al.  vs  Wimherly.     I  Kelly 221 

3.  The  rule  as  to  certainty  is,  that  the  agreement  must  be  so  certain  and 
complete  that  each  party  may  have  an  action  upon  it.    Ibid. 
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4.  The  omission  of  J.  L.  <fc  Co.  to  subscribe  the  instrument,  does  not  inval- 
idate it;  nor  would  that  omission  form  any  legal  objection  to  an  ac- 
tion against  them,  for  the  stipulated  price  of  the  cotton  thereby  sold 
and  delivered".    J  bid. 

5.  It  is  a  general  rule  that  fraud  vitiates  all  contracts.  Coffee  et  al.  vs. 
Newsom,  Ex'r.    2  Kelly 459 

6.  William  Pelot  conveyed  by  deed  certain  slaves  to  Levi  S.  DeLyon, 
in  trust,  for  the  sole  and  separate  use  of  his  wife,  Elvira  R.  Pelot,  du- 
ring her  life,  and  after  her  death,  to  her  children.  The  deed  author- 
ized the  cestui  que  trust,  Mrs  P.  by  and  with  the  advice  and  consent  of 
her  trustee,  to  sell  and  dispose  of  the  estate  whenever  she  shall  deem  it 
proper  to  do  so,  and  to  re-invest  the  proceeds.  Mrs.  P.  pui'chased  from 
A.  M.  a  tract  of  land,  the  growing  crop  thereon,  and  also  the  stock  of 
cattle,  and  hired  the  services  of  three  negroes  belonging  to  M.  for  the 
sum  of  $1,476.  Two  notes  were  given  by  her  for  the  amount,  to  be 
secured  by  a  mortgage  on  the  four  slaves  embraced  in  the  trust  deed, 
and  by  a  mortgage  on  the  land':  Held,  that  it  was  competent  for  Mrs. 
P.  to  make  this   contract.     Wayne,   Trustee,  et  al.  vs.  Myddleton  et  al. 

2   Kelly 402 


1.  A  contract  made  by  a  plaintiff  in  fi. fa,  with  the  defendant,  who  is  in- 
solvent, to  release  him  from  a  part  of  the  judgment,  in  consideration 
that  he  will  appropriate  the  yearly  proceeds  of  his  personal  labor  in 
payment  of  the  balance,  is  a  valid  contract.    Merchant^  Bank  vs.  Da- 


105 

8.  A  promise  made  by  a.  plaintiff  in  fi.fa.  to  a  third  person,  that  he 
would  not  levy  his  execution  upon  property  bought  by  that  third  per- 
son from  the  defendant,  and  upon  which  its  lien  attaches,  is  vojc,!  for 
want  of  consideration.      Ihid. 

9.  Courts  of  Justice  will  not  lend  their  aid  to  enforce  an  immoral  or 
illegal  contract ;  if  it  be  executed,  they  will  not  disturb  it,  but  leave 
the  parties  where  they  find  them.     Howell,  Adm'r,  vs.  Fountain  et  al. 

3  Kelly 178 

10.  No  action  can  be  maintained  upon  a  contract  growing  out  of  am  im- 
moral or  illegal  transaction,  when  the  transaction  was  not  subsequent 
or  collateral,  but  directly  connected  with  the  unlawful  act.     I  bid. 

11.  When  an  offer  is  made  by  letter,  an  acceptance  by  written  reply 
takes  effect  from  the  time  it  is  sent,  and  not  fi-omthe  time  it  is  receiv- 
ed by  the  other   party.    Levy  vs.   Oohen.    4  Ga 1 

12.  Slight  consideration  is  sufficient  to  sustain  a  contract,  in  a  Court  of 
Law.    Austell  vs.  Riee.    5  Ga 472 

18 
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13.  Forbearance  to  prosecute  a  claim,  or  the  compromise  of  a  doubtful 
right,  is  sufficient  to  sustain  a  contract.    Ibid. 

14.  Fraud  in  the  promisee,  without  damage  to  the  promisor,'  is  not  suffi- 
cient to  invalidate  a  contract     Ibid. 

15.  The  motiTe  -with  which  a  party  enters  into  a  contract,  is  no  part  of 
the  consideration.  Hence,  a  disappointment  of  the  motive,  by  the 
fraudulent  misrepresentations  of  the  promisee,  is  not  a  good  defence. 
Ibid 

16.  Mere  inadequacy  of  price,  or  any  other  inequality  in  the  bargain, 
does  not  constitute,  per  se,  a  ground  of  relief  against  the  contract,  eith- 
er at  Law  or  in  Equity.     Robinson  vs.  Schly  &  Cooper.     6   Oa 516 

17.  But  where  there  are  other  ingredients  in  the  case,  of  a  suspicious 
natui'e,  or  peculiar  relations  between  the  parties,  gross  inadequacy  of 
price  must  necessarily  fm-nish  the  most  violent  presumption  of  fraud. 
Ibid 

18.  By  the  Civil  Law,  sales  of  immovable  property  were  set  aside  where 
the  inadequacy  of  price  amounted  to  one-half  the  value.  This  rule 
did  not,  by  that  code,  apply  to  personalty  ;  and  the  Common  Law  has 
fixed  no  definite  proportion  as  the  test  of  inadequacy.    Ibid. 

19.  Money  paid  by  mistake  of  law,  may  be  recovered  back  in  an  action 
for  money  had  and  received,  where  there  is  a  full  knowledge  of  all 
the  facts :  Provided,  the  noistake  is  clearly  proven,  and  the  defendant 
cannot,  in  good  conscience,  retain  it.     Cidbreath  vs.  Oulbreath.    1  Oa.    64 

20.  A,  being  insolvent  and  largely  indebted  to  B,  conveys  certain  prop- 
erty to  C,  to  be  held  in  trust  for  the  use  of  A  and  his  family.  After- 
wards he  agi'ees  with  B,  iu  consideration  of  a  full  discharge ,  to  turn 
over  to  him  all  his  property,  real  and  personal,  and  his  rights  of  prop- 
erty, and  accordingly  did,  excepting  that  conveyed  to  C :  Held,  that 
the  agreement  between  A  and  B  is  a  contract  of  sale,  and  the  title  to 
the  property  conveyed  to  C,  vested  in  B.  Woodardet  al.  vs.  Solomon, 
ExW.    1    Ga 246 

21.  The  contracts  of  infants  are  not  void,  but  voidable,  at  the   election 

of  the  infant,  when  arriving  at  full  age.     Strain  vs.  Wright.    1  &a..  668 

22.  When  an  infant  purchases  property,  gives  his  note  for  the  purchase 
money,  and  receives  the  property  into  his  possession ;  and  after  arri- 
ving at  full  age,  disaffirms  the  contract,  by  plea  of  infancy  to  a  suit  upon 
the  note :  Held,  that  the  title  to  the  property  re-vested  in  the  vendor, 
or  his  legal  representatives,  and  that  the  infant  should  restore  the 
property  to  the  owner,  upon  a  disaffirmance  of  the  contract.    Ibid. 
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28.  Where  an  infant  had  purchased  a  negro,  and  paid  part  of  the  pur- 
chase money,  and  gave  his  note  for  the  balance,  and  took  the  negro 
into  his  possession  ;  and  afterwards,  to  a  suit  instituted  on  the  note  by 
the  vendor,  he  disaffirmed  the  contract  by  a  plea  of  infancy  :  Seld, 
that  inasmuch  as  the  remedy  of  the  vendor,  under  the  peculiar  facts 
of  the  case,  to  secure  the  possession  of  the  negi'o,  at  Law,  was  inade- 
quate and  difficult,  a  Court  of  Equity  would  entertain  jurisdiction, 
and  decree  a  sale  of  the  negro  ;  and  out  of  the  proceeds  thereof,  re- 
imburse the  infant  the  amount  paid  by  him,  and  decree  the  balance  to 
the  vendor  or  his  legal  representative.    Ibid. 

24.  A  agrees  with  B  that  he  shall  have  the  deputation  of  the  Clerkship 
of  the  Inferior  Court,  and  receive  for  his  compensation,  the  fees  and 
costs  of  the  office,  already  accrued,  and  which  are  to  accrue,  and  B 
agrees  to  pay  A  therefor,  out  of  said  fees,  due  and  to  accrue,  the  sum 
of  five  hundred  dollars,  and  executes  his  notes  for  that  sum :  Held, 
that  these  notes  are  void,  as  against  the  Statute  forbidding  the  sale  of 
public  offices,  and  as  opposed  to  the  policy  of  the  law.  Grant  and 
another  vs.  McZester.    8  Ga. 653 

25.  A  contract  for  the  sale  of  both  real  and  personal  property,  which  is 
entire,  and  founded  on  one  and  the  same  consideration,  if  void  in  part, 
is  void  in  toto.  Per  I/mnpTcin,  J.  Rohson,  Adm'r,  vs.  Harwell  and  Wife. 
6Ga 689 

26.  If  A  make  two  propositions  to  buy  goods  of  B,  one  in  writing,  the 
other  in  parol,  B  has  the  right  to  elect  which  he  will  accept ;  and  if 
he  accepts  the  written  one,  the  writing  is  the  only  evidence  of  the 
contract.     Woolhright  vs.  Sneed.    5  Ga 167 

21.  If  the  letter  contains  alternative  propositions,  the  vendor  has  the 
right  to  elect,  and  an  issue  may  be  made  before  the  Jury,  as  to  which 
he  did  elect.    Ibid, 

28.  A  Sheriff  cannot  purchase,  at  his  own  sale,  neither  for  himself  nor  as 
agent  for  another  ;  such  purchase  is  void,     Harrison  vs.  McHenry.    9 

Ga 164 

29.  A  bond,  by  an  administrator,  to  convey  real  estate,  in  contemplation 
of  an  order  to  sell,  by  the  Ordinary,  is  void,  being  contraiy  to  the  po- 
licy of  the  law.     Logan  vs.  Gigley.     9  Ga 1 14 

30.  A  contract  in  general  restraint  of  trade,  is  void ;  but  if  in  partial 
restraint  of  trade  only,  it  may  be  supported,  provided  the  restraint  be 
reasonable,  and  the  contract  founded  on  a  consideration.  Holmes  vs. 
Martin.     10   Ga 503 

31.  Where  H  sold  to  A  a  town  lot,  with  a  restriction  that  it  should  not 
be  used  as  a  tavern :  Held,  that  the  restriction  was  valid.    Ibid. 
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32.  A  general  conveyance  may  be  limited  by  restrictive  worda  in  the 
same  instrument.    IhicL 

33.  It  is  competent  for  the  vendor  to  convey  the  fee  to  the  vendee,  and 
reserve  certain  rights  to  himself,  his  heirs  and  assigns.    Ibid. 

See  Bailment. 


II.    AS  AFFECTED  BY  THE  STATUTE  OF  FRAUDS, 

1.  A  promise,  by  one  person,  to  indemnify  another,  for  becoming  securi- 
ty to  a  thii'd,  is  not  within  the  Statute  of  Frauds,  and  need  not  be  in 
■writing.     Jones  vs.  Shorter  et  al.     1  Kelly 297 

2.  A  parol  contract,  for  the  sale  of  goods  to  be  delivered,  and  which  the 
parties  reasonably  expected  would  be  delivered  within  a  year,  though 
the  price  was  to  be  paid  after  that  period,  is  not  within  the  Statute  of 
Frauds,  because  all  that  is  on  one  side  to  be  performed,  viz :  the  de- 
livery of  the  goods,  is  to  be  done  within  the  year.  Johnson  vs.  Watson. 

1  Kelly 351 

3.  If  there  have  been  a  delivery,  either  actual  or  virtual,  by  the  vendor, 
in  pursuance  of  a  verbal  sale,  he  has  lost  the  power  of  retraction,  un- 
der the  Statute  of  Frauds,  if  the  vendee  chooses  to  treat  the  contract 
as  complete.     Ibid. 

i.  The  Statute  of  Frauds  has  no  application  to  a  contract  which  has 
been  fully  performed  on  both  sides.    Ibid. 

5.  Though  a  trust  in  land  need  not  be  createdin  writing,  yet,  to  take  the 
case  out  of  the  Statute  of  Frauds,  it  must  be  proved  by  wi-iting,  and 
parol  testimony  is  inadmissible  for  that  purpose.  Miller  et  al.  vs.  Got- 
ten et  al.    5  Ga -. . , 341 

6.  Where  a  wife  has  a  separate  estate,  and  contracts  an  individual  debt, 
a  parol  promise,  by  the  husband,  to  pay  the  debt,  is  void,  under  the 
Statute  of  Frauds,  because  it  is  a  promise  to  answer  for  the  debt  of  an- 
other, and  ought  to  be  in  writing.     Oonnerat  vs.  Goldsmith.     6   (?a...     14 

'7.  By  the  4th  section  of  the  Statute  of  Frauds,  the  promise  to  answer  for 
the  debt  of  another  person,  must  not  only  be  in  writing,  but  also  the 
eonsideration  of  the  agreement.  Parol  evidence  is  inadmissible,  to 
prove  a  consideration  eaiirmsw  of  the  written  agreement.  Henderson 
vs.  Johnson.  6  Ga.  390.  Wain  vs.  Walters — considered  and  approved. 
Ibid. 

8.  Contracts  for  the  sale  of  gdOds;  wares  and'  merehandize,  are  not  ex- 
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eluded  from  the  operation  of  the  I'Jth  section  of  the  Statute  of  Frauds, 
because  they  are  executory.     Oason  vs.  Cheely.    6  Ga 554 

9.  Contracts  for  goods,  not  in  esse  sA  the  time,  and  of  a  peculiar  charac- 
ter, so  as  to  be  unsuited  to  the  general  market,  to  be  made  by  the 
work  and  labor,  and  with  the  material  of  the  vendor,  at  the  instance 
of  the  pra-chaser,  are  not  within  the  l7th  section  of  the  Statute  of 
Frauds.    Ihid. 

10.  But  all  such  contracts  as  do  not  primarily  contemplate  work  and  la- 
bor to  be  done,  or  material  to  be  furnished  by  the  vendor,  at  the  in- 
stance of  the  purchaser,  and  for  his  use  and  benefit,  and  in  which 
work  and  labor  are  not  the  essential  consideration,  are  within  the  Stat- 
ute, although  work  and  labor  may  be  requisite  to  make  the  goods,  or 
to  fit  and  prepare  them  for  delivery.    Ibid. 

11.  Cotton  prepared  for  market:  Held,  to  be  goods  and  merchandise, 
within  the  meaning  of  the  l7th  section  of  the  Statute  of  Frauds. 
lUd. 

12.  Treasury  checks  are  neither  goods,  wares  nor  merchandize,  within  the 
17th  section  of  the  Statute  of  Frauds.  Beers  et  al.  vs.  Orowell.   Dudley    29 


III.  CONSTRUCTION  OF  CONTRACTS. 

1.  Where  there  was  a  sale  of  1500  bushels  of  salt,  to  be  paid  for  a,t  ninety 
days,  it  was  held  that  an  action  could  not  be  brought  on  the  contract, 
until  the  expiration  of  the  time.   Banks  et  al.  vs.  Carter  et  al.   SucUey.    92 

2.  Public  agents,  contracting  in  behalf  of  the  public,  are  not  individu- 
ally liable.     Ghent  et  al.  vs.  Adams.     1  Kelly 216 

3.  Where  Justices  of  the  Inferior  Court  sign  a  note,  with  the  addition  of  the 
initials  J.  I.  0.  to  their  names,  p&.rol  evidence  is  admissible,  for  the  pur- 
pose of  showing,  (where  there  is  any  doubt,)  whether  the  contract  was 
in  fact  made  in  their  individual  or  official  character.    Ibid. 

4.  In  a  contract  to  pay  money,  in  which  it  is  expressly  stipulated  that  the 
instalments  shall  be  paid  at  specified  times,  and  that  if  any  one  instal- 
ment is  not  promptly  met,  the  whole  sum  shall  be  due  and  payable, 
time  is  of  the  essence  of  the  contract,  and  if  the  party  agreeing  to  pay, 
fails  to  do  so,  he  is  not  entitled  to  relief  in  Equity.    Sneed  and  another 

vs.  Wirfgins  and  another.    3  Kelly. 98 

5  Where,  in  a  contract  between  a  i-ailroad  company  and  contractors, 
to  build  the  superstructure  on  the  track,  the  railroad  company 
agi-ee  to  fm-nish  the  materials,  at  the  end  of  the  finished  work,  and  the 
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contractors  agree  to  complete  the  -work  ia  a  specified  time :  Held,  that 
by  a  fair  interpretation  of  this  agi-eement,  the  railroad  company 
■were  bound  to  furnish  the  materials  as  fast  as  they  were  required  by 
the  contractors,  and  that  if  they  failed  to  do  so,  they  were  liable  to 
pay  for  the  "  lost  time!'  Milnor  d-  Co.  vs.  Tlie  Georgia  R.  JR.  &  B'h'g 
Co.    4   Oa S85 

6.  "When  an  offer  is  made  by  letter,  an  acceptance,  by  written  reply, 
takes  effect  from  the  time  when  the  communication  containing  the 
acceptance  is  sent,  and  not  from  the  time  it  is  received  by  the  other 
party.    Levy  vs.  Cohen.     5  Ga 1 

'7.  In  a  promise,  by  A  to  B,  to  pay  so  much  money,  "  so  soon  as  he  can 
collect  it  out  of  C,  by  law,"  the  qualification  has  reference  to  time, 
and  not  to  the  solvency  of  C.      Woolbright  vs.  Sneed.     4  Ga 16f 

8.  In  an  action  by  B,  on  such  a  promise,  it  is  necessary^orhim  to  prove 
that  a  reasonable  length  of  time  has  elapsed,  for  the  purpose  of  col- 
lecting the  money,  since  the  promise.    Ibid, 

9.  The  Statute  of  Limitations  does  not  commence  running  against  B,  un- 
til after  the  lapse  of  such  time.    Ibid. 

10.  By  deed,  afemme  sole  conveys  her  estate,  in  contemplation  of  mar- 
riage, to  trustees,  to  hold  for  her  sole  use,  until  the  marriage  ;  to  the 
joint  use  of  herself  and  her  husband,  during  their  joint  lives ;  if  she 
survives  him,  then  to  her  and  her  heirs ;  and  if  he  survived  her,  then 
to  him  and  the  children  of  the  marriage,  if  any,  jointly,  during  his  life; 
if  no  children  or  issue,  then  to  him  for  life ;  and  there  being  issue  or 
children  of  the  marriage,  to  them  and  their  heirs  forever;  and  there 
being  no  children  or  issue,  from  and  after  the  death  of  the  husband, 
to  her  right  heirs.  The  marriage  was  solemnized,  and  the  wife  died 
before  the  husband,  leaving  children,  who  died  before  the  husband : 
ffeld,  that  a  life  estate  was  conveyed  to  the  husband  and  children,  with 
remainder  in  fee  to  the  children ;  that  the  limitations  created  a  vest- 
ed remainder  in  the  children,  at  her  death  ;  and  that  at  the  death  of 
the  husband,  the  property  went  to  the  heirs  of  the  children,  and  not 

to  the  right  heirs  of  the  settler.    Solcombe  vs.  Tufts  and  another.  7  Ga.  B88 

11.  In  a  suit  brought  upon  an  instrument,  in  these  words;  "For  value 
received,  I  promise  to  pay  Gideon  Hotchkiss,  five  hundred  dollars,  at 
Hopkins  &  Hardeman's  foundry,  at  Augusta — sa,id  Hotchkiss'  present 
account  to  go  in  part  payment.  The  said  castings  to  betaken  at  6  cts. 
per  lb. :"  Held,  that  no  time  being  fixed  by  the  contract,  for  the  deliv- 
ery of  the  property,  that  there  must  be  a  demand  and  refusal  proven. 
Hotchkiss  vs.  Newton.     10  Get. 560 
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IV.     SUITS  UPON  CONTRACTS. 

1.  An  action  on  a  contract,  whether  express  or  implied,  or  whether  by 
parol  or  under  seal,  or  of  record,  must  be  brought  in  the  name  of  the 
party  in  whom  the  legal  interest  in  such  contract  is  vested.  Oaruth- 
ers,  Adm'r,  dtc.  vs.    Wardlaw.      Dudlei/ 189 

2.  An  express  contract  of  sale  cannot  be  recovered  on,  under  a  general 
indebitatus  assumpsit  count;  it  must  be  specially  declared  upon.  Banks 

et  al.  vs.  Garter  et  al.    Dudley 92 

3.  The  charter  of  the  Insurance  Bank  of  Columbus,  prescribes  the  mode 
in  which  contracts  shall  be  executed,  to  be  binding  on  the  company, 
viz :  that  they  shall  be  signed  by  the  president  and  countersigned  by 
the  cashier.  In  a  suit  by  the  holder  of  a  bill  against  the  indorser,  on 
a  bill  drawn  by  himself,  as  president  of  the  said  bank,  in  his  own  fa- 
vor, he  cannot  object  to  the  regularity  of  the  contract,  nor  is  he  pro- 
tected on  his  indorsement  by  its  want  of  conformity  to  the  Statute. 
McDougald  vs.  The  Central  Bank.    3  Kelly 191 

4.  Where  the  undertakings  of  the  parties  to  a  contract  are  concurrent, 
and  one  is  ready  and  willing,  and  offers  to  perform,  and  the  other  is 
not ;  the  first  is  discharged  from  performance,  and  may  maintain  an  ac- 
tion against  the  other.    Biggers  vs.  Pace.    5  Qa Ill 

5.  A  demand  of  goods  sold  at  the  time  and  place  specified,  is  prima  f a- 
cje  evidence  of  thereadiness  of  the  purchaser  to  pay  for  them.    Ibid. 

6.  Where  goods  are  to  be  delivered  and  money  paid,  the  actea^  tender 
of  the  money  will  be  dispensed  with,  by  the  repeated  declarations 
of  the  seller,  that  he  will  not  receive  it.    Ibid. 

1.  Notwithstanding  the  title  may  have  passed  from  the  seller  to  the 
buyer,  yet,  if  the  former  will  not  surrender  the  goods,  the  latter  may 
either  being  trover  or  else  case  for  the  damage,  from  failure  to  deliver. 
Ibid. 

8.  A  exposed  certain  slaves  at  public  auction,  which  were  knocked  off 
to  B.  B,  failing  to  comply  with  the  terms  of  sale,  agreed  in  writing, 
that  the  negroes  might  be  re-sold,  at  his  loss  and  expense :  Held,  that 
to  charge  B,  A  would  have  to  show  that  the  second  sale  was  con- 
summated :  Seld,  also,  that  B  was  liable  for  the  difference  in  the  two 
sales,  notwithstanding  A  refused  to  let  him  have  one  of  the  negroes 
bid  off  by  him,  at  the  second  sale,  it  appearing  he  was  re-sold  the 
same  day,  for  the  same  price.     Hicks  vs.  Ayer.    5  Ga 298 
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9.  Where  P,  without  authority  of  law,  sold  the  land  of  N  to  P  &  H,  af- 
ter the  death  of  N,  and  before  administration  on  N'e  estate,  and  re- 
ceived a  part  of  the  purchase  mouey  therefor:  Held,  that  the  admin- 
istrator of  N  could  not  maintain  an  action  against  P  for  money  had 
and  received  to  his  use,  nor  for  the  use  of  the  estate  of  N,  for  the 
reason  that  the  legal  representatives  of  Nhad  not  been  deprived  of 
any  legal  or  equitable  interest  in  the  land,  by  such  unauthoiized  sale, 
as  would  equitjibly  entitle  them  to  recover  the  purchase  mouey 
therefor.     Orews,Ex'r,vs.IIeard,Adm'r.    1  Ga 60 

10.  'Where  P  entered  into  a  written  contract  with  R,  as  an  overseer  for 
the  year  1847,  and  was  to  receive  a  stipulated  portion  of  the  crop,  at 
the  end  of  the  year,  for  his  services,  and  in  the  month  of  August  R  dis- 
missed him  from  his  employment,  without  suflScient  cause  or  provo- 
cation ;  whereupon  P,  in  the  month  of  November,  of  the  same  year, 
brought  suit  against  R,  to  recover  damages  for  a  breach  of  the  con- 
tract: Held,  that  the  action  was  not^rematereiy  brought,  and  thatiure- 
gard  to  this  particular  class  of  special  contracts,  wherever  the  overseer 
or  agent  is  wrongfidly  dismissed  from  the  service  of  hia  employer,  he  has 
his  election  of  three  remedies:  1st.  He  may  bring  suit  immediately 
for  any  special  injury  he  may  have  sustained  in  consequence  of  the 
breach  of  the  contract.  2d.  He  may  wait  until  the  end  of  the  year, 
and  then  sue  upon  the  contract  and  recover  hia  whole  wages.  3d.  He 
may  treat  the  contract  aa  reaoinded,  and  sue  on  a  quantvm  meruit  for 
the  work  and  labor  actually  performed.     Rogers  vs.  Parham.    8  Ga.  190 

11.  If  the  declaration  alleges  a  special  contract  for  the  rent  of  mills,  to 
be  paid  in  repairs,  and  it  is  proven  on  the  trial,  the  plaintiff  cannot' 
recover  on  a  qwmtvm,  meruit,  but  will  be  held  to  the  special  contract. 
Baldwin  vs.  Lessuer.    8   Ga Tl 


See  Action,  1  to  12. 


CONTRIBUTION. 

1.  Where  a  plaintiff,' in  an  action  ex  contractu,  recovers  judgment  against 
several  defendants,  and  one  of  them  pays  the  whole  demand,  the  law 
gives  him  an  action  for  money  paid,  against  the  others,  for  contribu- 
tion.   DenX  vs.  King  et  al.     1  Kelly 202 

2.  Defendants  standing  in  equali  jure  are  bound  to  contribute.  This 
doctrine  does  not  apply  to  judgments  against  several,  in  actions  for  iort. 
Ibid. 
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8.  A  judgment  is  the  highest  evidence  of  the  defendants'  joint  indebted- 
ness, but  not  conclusive  of  the  right  of  the  one  having  paid  it,  to  re- 
ceive contribution.  It  is  not  conclusive  that  the  defendants  are  in  equali 
jure,  but  only prhim  facie  evidence  of  that  fact.    Ibid. 

4.  Accommodation  indorsers  are  not  liable  to  contribution,  as  sureties, 
in  Georgia.     Stiles  vs.  Eastman  et  al.     1  Kelly 210 

6.  There  is  no  contribution  between  purchasers  with  warranty,  upon  good 
consideration,  in  succession,  at  different  times,  of  different  parts  of  the 
estate  of  a  naortgagor.     Cumming  vs.  Gumming  et  al.    3  Kelly 481 

6.  In  an  action  for  contribution,  the  record  of  the  entire  proceedings, 
which  is  the  basis  of  the  suit,  must  be  introduced,  unless  it  appears 
from  the  testimony  in  the  case,  that  the  recovery  was  on  contract. 
Haupt  vs.  Adm'rs  of  Cope.    4  Ga 643 

1.  Where  a  decree  is  obtained  against  two  administrators,  for  the  waste 
committed  by  one,  and  that  one  subsequently  pays  off  the  execution 
issued  thereon,  he  has  no  right  to  contribution  from  his  co- administra- 
tor.    Ibid. 

8.  Contribution  to  remove  a  general  lien  on  the  whole  property,  will  not 
be  allowed  among  volunteers,  where  there  is  another  fund  primarily 
liable.     Demere  et  al.  vs.  Scrantoii  et  al.     8   Oa 4S 

9.  One  legatee,  who  has  received  his  legacy,  and  no  more,  cannot  be 
called  on  to  contribute  to  a  co-legatee,  the  executor  being  solvent  and 
admitting  assets  in  his  hands  sufficient  to  pay  the  other  legacy.    Ibid. 

10.  A  residua/ry  legatee  is  not  liable  to  refund  to  another  legatee,  unless 
there  was  an  original  deficiency  of  assets,  and  in  cases  where  the  pay- 
ment of  his  legacy  would  amount  to  3,  devastavit.    Ibid. 

CoNTEKSiON.    See  Trover. 

CoNVETANOE.     See  Assignment ;  Deed. 

CoNvioTioN  AND  SENTENCE.     See  Criminal  Law. 


COEONER. 

1.  Adefaulting  Juror,  at  an  inquest,  is  subject  to  fine.    Ex  parte  McAn- 

T.  U.  P.  Charl. 810 

19 
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CORPORATIONS. 


I.    CHARTERS  :    EIGHTS  AND  LIABILITIES. 
II.    EIGHTS  AND  LIABILITIES  OF  MEMBERS. 
III.    OFFICEES  AND  AGENTS  ;    POWERS  AND  LIABILITIES. 
IV.    FORFEITURE  OF  CHARTERS  AND  DISSOLUTION  OF  CORPORATIONS. 


I.    CHARTERS :  RIGHTS  AND  LIABILITIES. 

1.  A  corporation  cannot  be  garnisheed  under  tbe  Statute  of  1822,author- 
izing  garnishments,  in  certain  cases  therein  mentioned.    Rives  vs.  Boul- 

■  al.    Dudley ]63 


2.  The  property  of  a  foreign  coi'poration  within  this  State,  is  liable  to 
be  attached,  under  our  Attachment  Laws.  South  Carolina  R.  R.  Co. 
vs.  McDonald.     5  Ga 531 

5.  Pnuafe  corporations  cannot  be  deprived  of  their  franchises,  but  by  a 
judicial  judgment  upon  a  quo  warranto — but  public  corporations,  cre- 
ated for  the  purposes  of  City  government,  may  be  controlled,  and 
their  charters  amended  and  altered  by    the  legislative  power.     State 

vs.  Mayor,  i&c.  Savannah.     R.  M.  Charl 250 

See  also,  Mayor,  Sc.  vs.  President,  do.    R.  M.  Charl 342 

4.  But  the  Legislature  cannot  divest  a  political  corporation,  -without  its 
consent,  of  the  property  legally  acquired  by  it.  Mayor,  &c.  vs.  Presi- 
dent, &c.  Steamboat  Co.    R.  M.  Chart 342 

6.  Nor  can  such  corporation  alien  or  grant  the  public  property,  for  pur- 
poses different  from  the  object  of  its  original  appropriation.     Ibid. 

6.  Upon  a  re-organization  of  a  corporate  body,  which  is  essentially 
changed  thereby,  in  order  to  transfer  to  the  nevr,  the  particular  pow- 
ers of  the  old  corporation,  there  must  be  an  enabling  clause,  empow- 
ering the  new  corporation  to  act  in  the  particular  case,  ov  a  general 
clause,  which  might  embrace  the  particular  case.    Ibid. 

1.  Where  the  legal  title  to  the  soil  is  in  a  corporation,  (or  the  public,)  it 
may  maintain  an  action  of  ejectment,  to  recover  the  possession  of  a 
street.    Ibid. 

8.  But  it  seems  that  where  only  the  easement,  and  not  th©  freehold,  is  in 
the  public,  the  only  remedy  for  the  violation  of  the  right,  is  by  public 
prosecution .    Ibid. 
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9.  An  incorporated  academy  is  a  private  coi'poration,  notwithstanding  it 
may  derive  its  support,  in  part,  from  the  Government.  Clemland  vs. 
Stewart  et  al.     3  Kelhj 291 

10.  A  corporation  aggregate,  may  file  an  answer  to  a  bill  in  Equity,  un- 
der its  corporate  seal.  Such  answer,  however,  not  verified  by  the 
oath  of  some  of  the  corporators,  or  agents,  acquainted  with  the  facts, 
is  not  sufiicient  to  authorize  a  dissolution  of  an  injunction.    Hemphill 

et  al.  vs.  Ruckersville  Bank.     3  Kelly 444 

11.  A  corporation  is  an  artificial  being — invisible,  intangible,  and  exist- 
ing only  in  contemplation  of  law.  Being  the  creature  of  the  law,  it 
possesses  only  those  properties  which  the  charter  of  its  creation  con- 
fers upon  it,  either  expressly,  or  as  incidental  to  its  veiy  existence. 
FredericTc  et  al.  vs.  'ITie  City  Council  of  Augusta.     6  Oa 561 

12.  Where  a  person  obtains  a  license  to  retail  spirituous  liquors,  for  12 
months,  under  the  Act  of  1809,  the  corporate  authorities  of  a  City 
Council,  by  a  subsequent  ordinance,  cannot  enforce  an  additional  tax, 
for  the  right  to  retail,  under  the  license.  Mayor,  ^c.  Rome  vs.  Lump- 
Jcin  et  al.    5  Oa 44*7 

13.  In  case  of  actual  necessity,  to  prevent  the  spreading  of  a  fire,  or  any 
other  great  public  calamity,  the  private  property  of  an  individual  may 
be  taken  and  used  or  destroyed,  for  the  relief  or  protection  of  the  many, 
without  subjecting  those  who  act  by  order  of  the  constituted  authori- 
ties, to  personal  liability.     Bishop  and  Parsons  vs.  Tlie  City  of  Macon. 

1  Ga 200 

14.  But  where  the  private  property  of  an  individual,  the  whole  or  part 
of  which  might  have  been  saved  to  the  owner,  is  taken  or  destroyed 
for  the  benefit  of  the  public,  those  for  whose  supposed  benefit  the  sa- 
crifice was  made,  ought,  in  equity  and  justice,  and  are  bound,  under 
the  Constitution  of  the  TJ.  S.  to  make  good  the  loss  which  the  individ- 
nal  has  sustained /oi-  the  common  benefit.     Ibid. 

15.  "Where  the  same  extent  of  loss  would  have  been  sustained,  as  the  ne- 
cessary consequence  of  the  fire  or  other  public  calamity,  if  the  pro- 
perty had  not  been  thus  destroyed,  it  would  seem,  that  in  such  case, 
the  sufferer  has  no  equitable  claim  to  compensation.    Ibid. 

16.  In  the  construction  of  Statutes,  made  in  derogation  of  common  right, 
and  in  favor  of  corporations  or  particular  persons,  care  should  be  ta- 
ken not  to  extend  them  beyond  their  express  words  or  their  clear  im- 
port.    I'he  Mayor,  <kc.  vs.  The  Macon  and  Western  R.R.  Co.    7Ga...  221 

1*7.  Where  a  railroad  company  has,  by  their  charter,  the  exclusive  right 
to  carry  and  transport  persons,  produce,  merchandize  and  all  other 
things,  over  their  road  from  Atlanta  to  Macon :  Held,  that  their  char- 
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ter  did  not  confer  the  right  to  engage  in  the  business  of  transporting 
produce  through  the  City  of  Macon,  across  the  Ocmulgee  bridge,  from 
their  depot  to  another  raiboad  depot,  for  the  accommodation  of  their 
customers.    Ibid. 

1 8.  The  Act  of  1828,  -which  provided,  that  wagons  and  carriages  loaded 
■nith  cotton  and  corn,  should  pass  the  Ocmulgee  bridge  free  of  toll,  is 
repealed,  pro  tanto,  by  the  Act  of  1847,  which  vested  in  the  corporate 
authorities  of  the  City  of  Macon,  the  right  to  regulate  the  tolls  of  said 
bridge — this  latter  Act  repealing  all  laws  and  parts  of  laws  militating 
against  its  provisions.    Ibid. 

19.  In  the  construction  of  Statutes  made  in  favor  of  corporations  or  par- 
ticular persons,  and  in  derogation  of  common  right,  care  should  be  ta- 
ken not  to  extend  them  beyond  their  direct  terms  or  their  clear  im- 
port.    The  Mayor,  dc.  vs.  Hartridye.     8  Ga 23 

20.  It  is  the  amount  of  shares  subscribed,  and  notthe  sums  paidin,  which 
constitutes  the  capital  stock  of  a  company.     Hightower  vs.  Thornton. 

S  Ga 486 

21.  The  subscription  for  stock  is  a  debt,  whicli  the  corporation  may  call 
in,  to  satisfy  the  creditors.     Ibid. 

22.  The  right  to  have  the  unpaid  stock  drawn  in,  to  extinguish  outstand- 
ing debts,  is  as  clear  and  strong  after  as  before  the  dissolution  of  the 
corporation.    Ibid. 

23.  A  periodical  madness  seems  to  pervade  every  section  of  the  country, 
in  the  business  of  banlcing;  leading  necessarily  to  over-issues  andcon- 
sequent  depreciation.  It  is  the  duty  of  the  Government  to  guard 
against  this  mischief;  and  the  regulations  provided  by  law,  for  this 
purpose,  instead  of  being  relaxed,  should  be  rigidly  enforced  by  the 
Courts.     Ibid. 

21.  Creditors  of  an  insolvent  corporation,  whose  charter  has  been  for- 
feited, and  who  have  exhausted  their  legal  remedies  against  it,  may 
sue  in  Chancery,  for  the  assets  of  that  corporation,  and  have  them  ap- 
plied in  payment  of  their  debts.  Hightower  et  a!,,  vs.  Mustian.  3  Ga 506 

25.  An  assignment  of  assets,  by  a  bank,  (insolvent  at  the  time,  and  about 
making  a  general  assignment,  and  against  which  proceedings  are  pend- 
ing, to  revoke  its  charter,)  made  to  a  creditor,  cognizant  of  these 
things,  and  by  collusion  with  him  to  defraud  the  other  creditors : 
Held,  to  be  void,  and  that  the  assets  so  assigned,  is  a  trust  fund,  to  be 
applied  to  the  payment  of  the  debts  of  the  corporation.     Ibid. 

26.  A  bill,  by  the  creditors  of  an  insolvent  corporation,  alleging  a  fraud- 


CORPORATIONS— II.  Rights  and  Liabilities  of  Membees.       149 

ulent  combination  and  collusion  between  the  assignee  and  debtor  of 
the  institution,  to  injure  and  defeat  the  creditors,  makes  aproper  case 
for  the  interposition  of  a  Court  of  Equity.  Stocks  et  al.  vs.  Leonard  et 
al.     S  Ga 511 

27.  A  charter  authorizing  a  municipal  corporation  to  tax  real  and  pei'- 
sonal  estate,  does  not  necessarily  confer  the  right  to  tax  income.  The 
Mayor,  <&c.  vs.  Hartridge.     8   Oa 23 

28.  Where  the  State  has  never  taxed  income,  the  power  to  do  so  in  a 
corporation,  must  appear  by  express  words  or  unavoidable  implication. 
Ibid. 

29.  Grants  of  exclusive  privileges,  to  corporations,  are  to  be  strictly  con- 
strued ;  and  if  the  terms  of  the  grant  are  ambiguous,  the  ambiguity 
must  operate  in  favor  of  the  public.     McLeod  et  al.  vs.  Burroughs.     9 

Ga 213 

30.  Where,  by  the  charter  incorporating  the  City  of  Rome,  which  gave 
power  and  authority  to  the  Mayor  and  Council,  to  pass  all  by-laws 
and  ordinances  that  should  appear  to  them  necessary  and  proper,  for 
the  security,  welfare  and  interest  of  said  City,  or  for  preserving  the 
peace,  health,  order  and  good  govei-nment  thereof,  and  also  to  author- 
ize said  Mayor  and  Council,  to  license  persons  to  retail  spirituous  li- 
quors within  the  said  City  :  ITeld,  that  it  was  competent  for  said 
Mayor  and  Council  to  pass  an  ordinance  to  prohibit  the  retail  of  spirit- 
uous liquors,  by  those  to  whom  license  had  been  granted,  within  the 
City,  after  the  hour  of  ten  o'clock  at  night ;  such  ordinance  not  es- 
sentially impairing  the  right  to  retail,  under  the  license  granted,  but 
only  regulating  the  exercise  of  it,  for  the  benefit  of  the  peace,  order 
and  good  government  of  the  City.  JSrastus  Morris  vs.  The  City  Coun- 
cil of  Rome.     10  Ga 532 

See  Augusta;  Macon ;  Savannah ;  Constitutional  Law,  11.  IV.  VII. ;  Rail  Roads 
and  Plank  Roads. 


II.    RIGHTS  AND  LIABILITIES  OF  MEMBERS. 

1.  A  sale  of  stock,  by  a  portion  of  the  stockholders,  to  the  rest,  is  not 
such  a  sale,  by  the  corporation,  as  will  make  the  purchasers  liable  to 
the  creditors  of  the  company.     Berry  et  al.  vs.  Matthews  et  al.     1  Kelly.  623 

2.  Where  the  charter  of  a  bank  renders  the  stockholders  liable,  after  the 
transfer  of  stock,  unless  sixty  days  notice  of  the  sale  is  given,  in  one  of  the 
public  gazettes  of  the  State,  and  provided  the  transfer  is  made  six  months 
before  the  failure  of  the  corporation,  all  stockholders  who  have  given 
notice,  in  terms  of  the 'Act,  are  exempt,  unless  the  failure  occurs  with- 
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in  six  months  thereafter;  all  other  stockholders  are  liable  for  the  re- 
demption of  the  bills,  whether  they  have  transferred  or  not.  This  li- 
ability is  not  pmnary  or  total,  but  secondary  and  proportional.  Lane 
vs.  Morris.     8  Ga 468 

3.  The  notice  of  the  sale,  by  the  stockholder,  need  not  specify  the  name 
of  the  purchaser.    Jbid. 

s 

4.  A  suspension  and  failure  to  pay  specie,  on  demand,  to  bill-holders, 
generally,  is  sufficient  to  enable  the  bill-holder  to  sue.  He  need  not 
prove  a  special  demand  in  his  case.    Ibid. 

6.  The  right  given  the  bill-holders,  to  go  upon  the  stockholders,  for  the 
ultimate  redemption  of  the  bills,  is  independent  of  any  claim  upon  the 
assets  of  the  corporation ;  one  which  may  be  asserted  directly  in  his 
own  name,  and  which  the  assignee  or  receiver  could  not  enforce,  as  it 
constitutes  no  part  of  the  effects  of  thebank.     Ibid. 

6.  The  individuals  who  compose  a  corporation,  may,  by  contract  or  in 
law,  incur  liabilities,  during  its  existence,  which  will  survive  the  char- 
ter.   Hightower  vs.  Thornton.     8   Ga 486 

I.  Unpaid  subscriptions  to  the  capital  stock  of  a  corporation,  are  corpo- 
rate property,  which  can  be  reached  by  the  creditors,  in  a  Court  of 
Equity  ;  and  this  right  exists,  entirely  independent  of  any  statutory 
provision.     Ibid. 

8.  A  Court  of  Equity'  will  provide  a  remedy  to  enable  the  creditors  to 
appropriate  this  trust  fund.     Ibid. 

9.  The  doctrine  of  Dr.  Salmon's  case,  (1  Cas.  in  Oh.  204,)  questioned. 
Ibid 

10.  Legislative  Acts,  as  well  as  decrees  of  Courts,  of  late  years,  evince  a 
sounder  and  purer  morality,  with  regard  to  the  liability  of  moneyed 
corporation.?.    Ibid. 

I I.  It  is  the  amount  of  shares  subscribed,  and  not  the  sums  actually  paid     ■ 
in,  which  constitutes  the  capital  stock  of  a  company.    Ibid 

12.  The  subscription  for  stock  is  a  debt  which  the  corporation  may  call 
in  to  satisfy  the  creditors.    Ibid. 

IS.  The  equity  of  the  creditor  is  equally  strong  where  the  stockholder 
has  contracted  to  pay  (and  failed  to  do  so)  his  p  ortion  of  the  capital 
stock,  as  where  it  has  been  paid  in,  and  afterwards  withdrawn.    Ibid. 

14.  The  right  to  have  the  unpaid  stock  drawn  in,  to  extinguish  outstand-       ,* 
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ing   debts,  is  as  clear  and  strong  after  as  hefore  the  dissolution  of  the 
corporation.    Ihid. 

15.  In  South  Carolina,  stockholders  held  liable  beyond  the  amount  of 
their  capital  stock,  unless  restricted  by  the  charter.     Ihid. 

16.  Ther  e  is  no  distinction  to  be  drawn  between  moneyed  corporations 
and  railroad  and  manufacturing  companies.  If  any  exists,  it  is  against 
the  former.     Ibid. 

17.  The  provision  in  this  charter  for  the  forfeiture  of  stock,  is  for  the 
benefit  of  the  corporation,  to  coerce  punctuality  in  the  payment  of 
instalments,  and  in  case  of  failure,  to  afford  to  the  company  a  speedy 
method  of  converting  the  stock  into  cash,  and  was  not  intended  as 
a  privilege  to  the  stockholder  to  abandon  his  subscription.    Ibid. 

18.  The  power  to  sell  the  stock  of  a  delinquent  stockholder,  is  a  cumu- 
lative remedy,  and  does  not  impair  the  right  to  compel  paymient  by 
action.    Ibid. 

19.  This  being  a  case  of  pure  and  direct  and  technical  trust,  not  cogni- 
zable at  law,  is  not  subject  to  the  provisions  of  the  Statute  of  Limi- 
tations.   Ibid. 

20.  The  Legislature  having  recognized  and  ratified  the  appointment  of 
an  assignee,  made  by  the  stockholdei's  before  the  forfeiture  of  their 
charter,  the  duty  of  calling  in  the  unpaid  stock,  to  discharge  debts, 
devolves  properly  upon  him.     Ibid. 

21.  If  he,  frauduleritly  combining  with  the  stockholders,  neglects  or  re- 
fuses to  do  his  duty,  the  proceeding  may  be  maintained  directly  by 
the  creditor,  in  his  own  name,  against  the  stockholders,  making  the 
receiver  a  party  defendant  to  the  case.     I  bid. 


22.  A  bill  is  filed  by  the  assignee  of  a  bank  against  a  number  of  the  stock- 
holders of  another  insolvent  bank,  to  compel  them  to  conti'ibute  rate- 
ably,  under  a  clause  in  the  charter,  which  makes  them  personally  liable 
for  the  bills  in  circulation,  and  also  to  appropriate  the  amount  of  stock 
subscribed  by  them  and  unpaid,  to  the  payment  of  the  debt  due  by 
the  latter  institution  to  the  former,  as  a  trust  fund  in  their  hands, 
and  is  demurred  to,  upon  the  ground  that  the  complainant  has  an  ade- 
quate Common  Law  remedy  :  £[eld,  that  the  demurrer  is  not  well  ta- 
ken.   Robinson  et  al.  vs.  Carey,  Assignee.    8  Ga 527 

23.  Such  a  bill  is  not  demurrable,  on  the  ground  that  the  liability  of  the 
stockholders  is  several  and  not  joint     Ibi-d. 
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III.     OFFICERS  AND  AGENTS:  POWERS  AND  LIABILITIES. 

1.  The  managers  or  directors  of  the  affairs  of  a  corporation  cannot  be 
considered  as  trustees,  or  prohibited  as  such,  from  the  purchase  of  the 
trust  property  or  stock  belonging  to  tlie  corporation.     liartridge  et  al. 

vs.  RockweUet  al.     B.  M.  Charl 260 

2.  A  promissory  note  given  by  an  agent,  will  bind  the  corporation,  provi- 
ded he  acts  within  the  sphere  of  hla  power,  or  the  act  was  subse- 
quently ratified.      Butts   vs.   Guthbertson  et  al.     6   Ga 106 

3.  Persona  acting  publicly,  as  the  officers  of  a  corporation,  will  be  pre- 
sumed rightfully  in  office,  and  their  official  acts  will  be  binding 
on  the  corporation,  so  far  as  third  persons  are  concerned.     Hall  et  al. 

vs.  Oarey,  Assignee.      5  Ga 239 

4.  The  provision  to  be  found  in  the  various  bank  charters  of  this  State, 
requiring  all  contracts  whatever,  to  be  signed  by  the  president  and 
countersigned  by  the  cashier,  in  order  to  bind  the  company,  does  not  . 
apply  to  such  dealings  and  transactions  as  are  usually  and  necessa- 
rily performed  by  the  cashier,  or  some  other  duly  authorized  agent. 
Carey,  Assignee,  vs.  McDougald.     1  Ga 84 


17.    FORFlilTURE   OF  CHARTER   AND    DISSOLUTIOlf    OF    COR- 
PORATION. 

1.  Private  corporations  cannot  be  deprived  of  their  franchise  but  by  a 
judicial  judgment  upon  a  jMo  warranto;  but /imJKc  corporations  may 
be  controlled  and  have  their  charters  amended  and  altered  by  the 
legislative  power.     State  vs.  Mayor,  die.     M.  M.  Charl 250 

2.  If  a  corporation  be  dissolved  or  surrendered,  the  offices  under  it  share 
its  fate.     Jbid. 

3.  Upon  re-organization  of  a  corporate  body,  which  is  essentially 
changed  thereby,  in  order  to  transfer  to  the  new,  the  particular  pow- 
ers of  the  old,  there  must  be  a  general  or  special  clause  in  the  char- 
ter, embracing  the  case.    Mayor,  <ke.  vs.  President,  dec.    R.  M.  Charl. .  S42 

4.  The  Act  of  1840,  which  provides  for  the  appointment  of  a  receiver  of 
assets  of  banks,  which  had  forfeited  their  charters,  and  the  Acts 
amendatory  thereof,  are  remedial  in  their  character,  and  do  not  con- 
travene the  provision  of  the  Constitution  with  reference  to  the  obli- 
gation of  contracts.     Hall  et  al.  vs.  Carey,  Assignee.     5   Ga 239 
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5.  Corporations  may  be  dissolved  for  a  breach  of  trust.  Young  vs.  Har- 
risons.    6  Ga 130 

6.  A  public  corporation,  -which  exists  only  for  public  purposes,  may  be 
dissolved,  modified,  enlarged  or  restrained,  at  the  will  of  the  Legisla- 
ture.    Ibid. 

7.  A  private  corporation  is  a  contract  between  the  Government  and  the 
corporators,  and  the  Legislature  cannot  repeal,  impair  or  alter  the 
rights  and  privileges  conferred  by  the  charter,  against  the  consent 
and  without  the  default  of  the  corporation,  judicially  ascertained  and 
declared,  in  a  proceeding  instituted  by  the  Government  directly  for 
that  purpose.    Ibid. 

8.  A  forfeiture  for  non-user  or  mis-user,  must  be  by  judgment  of  a 
Court  of  Law — the  corporation  being  first  called  upon  to  answer.  No 
advantage  can  be  taken  of  any  non-user  or  mis-user  on  the  part  of  the 
corporation,  by  any  defendant  in  any  collateral  action.     Ibid. 

9.  At  Common  Law,  upon  the  dissolution,  the  debts  due  to  and  from  it 
are  extinguished.    Hightowcr  vs.  Thornton.    8    Ga 486 

10.  The  Legislature  have  the  right  to  appoint  a,  receiver  to  take 
charge  of  the  assets  of  a  notoriously  insolvent  bank,  that  had  ceased 
to  exercise  its  franchise,  without  officers  and  without  stockholders, 
and  to  clothe  him  with  power  to  maintain  suits,  Ac.     Carey,  Assignee, 

vs.  Giles,   Receiver.      9   Ga 253 

See  Banks  and  Banking. 


COSTS. 


I.    IN  CmL  CASES, 
n.    IN  CRIMINAL    CASES. 


I.    m  CIVIL  CASES. 


.  An  attorney  who  institutes  a  suit  for  a  client  living  out  of  the  State, 
or  out  of  the  County  of  the  defendant's  residence,  is  liable  for  all 
costs,  in  the  event  of  the  suit  being  dismissed  or  his  client  cast:  or  if 
he  recover,  and  judgment  be  entered  up,  execution  issued  and  returned 

20 


164  COSTS— I.  In  Civil  Cases. 

imlla  bona,  he  is  still  liable   for  cost.     Carmichael    vs.  Pendleton  and 
another.     Dudley., VJi 

2.  In  an  action  for  malicious  prosecution,  where  the  plaintiff  recovered 
one  dollar  damage,  the  Court  held  him  eatitled  to  no  more  costs  than 
damage.     Stapp  vs.  Parthon.     Dudley 1'76 

3.  Where  a  certiorari  was  granted  and  sustained  against  the  commission- 
ers of  the  road,  and  there  was  no  allegation  that  they  acted  corruptly, 
or  with  design  to  oppress,  they  were  held  not  to  be  individually  li- 
able for  costs.     Nunnally  vs.  Road  Commissioners.    Dudley 192 

4.  The  oflScers  of  Court  cannot  issue  execution  for  their  costs,  against 
an  executor  or  administrator,  who  has  obtained  judgment  against  a. 
defendant  that  proves  to  be  insolvent.     Janes  vs.  Robinson.     Dudley.  •       1 

6.  No  private  contract,  nor  extraordinary  trouble,  can  authorize  the 
Sheriff  to  receive  other,  or  higher  fees,  than  are  prescribed  by  law. 
Forbes  vs.  Morel.     R.  M.  Oharl 23 

6.  At  Common  Law,  costs  can  be  awarded  only  against  the  unsuccess- 
ful party.     Blakeman  and  Duke  vs.  Says.     Ga.  Decisions,  part  II. ....    166 

7.  Where  a  Sheriff  levied  on  slaves,  by  virtue  of  an  attachment,  and 
while  in  his  possession,  worked  and  hired  them  cut  for  his  own  use 
and  benefit,  and  a  verdict  of  a  Jury  having  been  returned  on  an  issue 
directed  by  the  Court,  finding  that  the  labor  of  the  slaves  was  worth 
theper  diem  allowance  authorized  by  law  for  keeping  them:  Held,  thai 
the  Sheriff  was  bound  to  account  for  the  same,  on  a  rule  at  the  in- 
stance of  the  creditors.     Sicks  vs.  Moore  et  al.     2  Xelly 248 

8.  In  Equity,  costs  do  not  always  follow  the  event  of  the  cause ;  they  rest 
upon  the  sound  discretion  of  the  Court,  to  be  exercised  upon  a  full 
view  of  all  the  merits  and  circumstances  of  the  case.  Pearce  Jb  Co.  vs. 
Chastain.     3  Kelly 230 

9.  In  actions  of  slander,  where  the  damages  assessed  are  less  than  forty 
shillings,  the  plaintiff  can  have  no  more  costs  than  damages.    Sarden 

vs.  Lumpkin.    5  G-a 452 

10.  Where  a  Sheriff  has  collected  money  on  an  execution,  and  fails  to 
pay  it  over,  the  party  injured  by  such  failure,  may  have  an  attach- 
ment for  contempt  against  such  Sheriff;  and  if  such  attachment  is 
procured  at  the  instance  of  the  plaintiff  in  _^.  fa.  for  his  own  benefit, 
and  to  redress  his  individual  wrong,  it  is  a  civil  process ;  and  such 
plaintiff  in/,  fa.  is  liable  to  pay  the  costs  of  the  Sheriff's  imprison- 
ment, and  not  the  County.     The  Justices,  &o.  vs.  Bivins.     6  Qa 675 
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11.  Where  a  Sheriff  seized  and  sold  the  property  of  a  defendant,  for  a 
larger  amount  than  the  sum  due  on  the  execution,  and  returned  that 
the  proceeds  of  the  sale  were  taken  for  costs,  ■without  specifying  what 
costs :  ITeld,  that  the  return  was  illegal,  and  that  it  should  specify  the 
particular  items  of  cost.     Harrison  vs.  Thompson.    9  Ga 310 

12.  In  accordance  with  the  practice  which  prevails  in  most  of  the  cir- 
cuits in  this  State,  costs  cannot  be  taxed  againstthe  losing  party,  for 
the  attendance  of  witnesses  who  are  summoned  but  not  sworn.    Mason 

&  Waldfip  vs.  Bean  <Ss  Nash.     IQ  Ga 443 

13.  Under  the  xVct  of  1'76'7,  which  declares,  that  when  in  actions  of  slan- 
der, the  damages  assessed  shall  be  less  than  40  shillings,  the  plaintiff 
shall  recover  no  more  costs  than  damages :  Held,  that  the  value  of  40 
shillings,  in  dollars  and  cents,  is  to  be  determined  according  to  the  rate 
at  which  dollars  were  estimated,  in  shillings  and  pence,  at  the  time 
when  the  Act  was  passed ;  that  is,  at  the  rate  of  4  shillings  and  8- 
pence  ;   and  that  the  sum  prescribed  by  that  Act  is  eight  dollars  and 

67  cents  and  a  fraction  of  a  cent.     Thurmond  vs.  Horton.    W  Ga 600 

14.  Held,  that  in  actions  of  slander,  when  the  verdict  is  for  a  sum  less 
than  forty  shillings,  it  is  not  competent  for  the  defendant  to  have  judg- 
ment against  the  plaintiff,  for  his  costs,  incurred  in  defence  of  the  ac- 
tion.   lUd. 


II.    m  CRIMUSTAL  CASES. 

1.  Orders  for  the  payment  of  costs,  under  the  4th  section  of  the  14th 
division  of  the  Penai  Code,  are  entitled  to  be  paid,  according  to  their 
priority  of  dates.     Sackett  vs.  Jones.     2  Kelly , 283 

2.  Where  a  witness  had  been  subpoenaed  in  a  criminal  cause,  to  attend 
Court,  out  of  the  County  of  his  residence,  in  behalf  of  the  defendant, 
who  was  acquitted  on  the  trial :  Held,  that  such  witness  had  no  legal 
authority  to  charge  for  his  attendance  and  mileage,  and  collect  the 
same  on  his  subpoena,  as  an  execution,  against  the  defendant.    Howell 

•vs.  Blackwell.    7  Ga 443 

3.  In  a  matter  of  complaint  against  the  Savannah  and  Ogechee  Canal 
Company,  that  they  were  guilty  of  a  nuisance,  by  obstructing  the 
drainage  of  the  low  lands  of  the  Springfield  plantation,  the  City  Coun- 
cil of  Savannah  determined  that  they  were  guilty  of  the  nuisance,  and 
that  they  be  notified  to  remove  it  within  a  specified  time,  by  coij- 
structing  an  additional  culvert ;  and  in  default  thereof,  that  the  cul- 
vert be  built  by  the  City,  and  that  the  Company  pay  the  cost  of  its  con- 
struction: Held,  that  the  resolution,  as  to  costs,  is  not  ajjidgment,  by 
which  the  rights  of  the  company  are  concluded,  and  that  the  City 
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Council  liad  power  to  pass  such  a  resolution.     The  Mayor,  &c.  vs.  The 
Sav.  S  Ogechee   Canal  Co.     9  G-'a 281 

4.  An  officer  arresting  a  criminal,  is  not  authorized  to  charge  "rail- 
road fare"  in  his  bill  of  costs— he  is  only  authorized  to  chav^n  mileage ; 
and  if  the  officer  convej's  the  prisoner  upon  the  railroad,  it  is  at  his 
own  responsibility.    Feicrs,  alias  Simpson  vs.  The  State.   9  Ga 109 

C.  Each  County  is  bound,  by  law,  to  keep  a  good  and  sufficient  jail,  for 
the  safe  keeping  of  criminals,  at  Ihe  charge  of  the  County ;  and  if  there 
is  not  such  a  jail,  and  a  guard  is  necessary  for  their  safe-keeping,  the 
expenses  of  such  guard  must  be  paid  by  the  County,  and  not  by  the 
defendants  who  may  be  guar.icd.     Ibid. 

6.  When  the  defendant  is  convicted,  and  cash  funds  are  in  the  hands  of 
the  arresting  officer,  leUnging  to  defendant,  judgment  shf^uld  be 
entered  for  costs,  according  to  the  Acts  of  1820  and  1830,  and  the  mo- 
ney applied  to  its  eatisfactiou — the  balance  paid  over  to  defendant. 
Ibid. 

CocNTEEFEiTiNG.     See  Criminal  Law. 


COUNTIES  AND  COUNTY  OFFICERS. 

1.  The  Inferior  Court,  through  the  County  Treasurer,  maymake  such  de- 
fences to  an  order  granted  by  them,  as  any  other  party  to  such  an  in- 
strument would  be  entitled  to  make.    Johnson  vs.  I'he  State  of  Georgia. 

1  Kelly 274 

2.  After  the  Inferior  Court  has  set  up  their  defence  to  a  claim  against 
the  County,  and  judgment  has  been  rendered  against  them,  it  is  not 
competent  for  the  County  Treasurer  to  resist  the  payment  of  the  or- 
der of  the  Court  ou  him,  upon  the  same  grounds.    Coleman,  Treasurer, 

vs.  Neal.     S  Ga 660 

8.  After  an  order  granted  by  the  Inferior  Court,  ou  the  County  Ti-easu- 
rer,  it  is  not  in  his  power  to  defend  himself,  for  causes  existing  prior  to 
the  granting  of  the  order.    Ibid. 

4.  The  County  Treasurer  may  defend,  under  the  Inferior  Court,  and  in 
privity  with  them,  but  not  against  them.    Ibid. 

6.  It  is  a  condition  precedent,  before  a  County  Treasurer  can  enter  upon 
the  duties  of  his  office,  that  he  should  give  bond  and  security,  and  not 
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having  done  so,  he  does  not  legally  hold  the  oiEce.    Foster  vs.   The 
Justices,  dc.     ^  Ga 185 

6.  Before  the  Inferior  Court  can  issue  execution  against  a  County  Treas- 
urer, for  a  balance  in  his  hands,  ten  days'  notice  is  required  by  Stat- 
ute, to  be  given  him ;  and  the  order  of  the  Court  under  which  the  Ji. 
fa.  is  issued,  must  shoTV  that  such  notice  has  been  given.    Ibid. 

I.  If  the  order  is  passed,  but  not  entered  by  the  Clerk,  it  is  competent 
for  the  Court  to  place  it  on  the  minutes,  nunc  pro  tunc.    Ibid. 

8.  It  is  not  competent  for  a  County  Treasurer  to  resist  the  payment  of  a 
debt,  directed  by  the  proper  authority,  to  be  discharged  out  of  the 
public  funds,  set  apart,  in  his  hands,  for  that  purpose,  upon  the  ground 
that  he  had  been  notified  that  the  holder  thereof  was  not  the  rightful 
owner  of  the  property  upon  the  valuation  of  which  the  certificate  had 
issued.     Tlie  State  ex  rel.  Strange  vs.  Bell.     9   Ga 334 

9.  When  the  Legislature  declares  that  the  certificate  of  certain  commis- 
sioners, certifying  that  a  particular  sum  of  money  is  due  an  individual, 
in  consequence  of  the  depreciation  of  his  property,  by  the  removal  of 
a  County  site,  shall  become  a  debt  against  the  County  Treasurer  of 
such  County,  no  order  of  the  Inferior  Court  is  necessary  to  authorize 
the  County  Treasurer  to  pay  it.  Bell,  Treasurer,  vs.  The  State  ex  rel. 
Strange.     9  Ga 367 

10  Where  five  commissioners  were  appointed  by  the  Inferior  Com-t  of 
Marion  County,  to  assess  the  depreciation  of  property  in  the  Town  of 
Tazewell,  caused  by  the  removal  of  the  County  site  therefrom :  Held, 
that  three  commissioners  were  competent  to  act  and  make  the  assess- 
ment.    Ibid. 

II.  Where  a  special  jurisdiction  is  conferred,  by  the  Legislature,  on  com- 
missioners, for  the  purpose  of  ascertaining  certain  facts,  which  they 
are  required  to  certify,  and  they  do  so  certify,  their  certificate  is  the 
evidence  of  their  judgment,  and  is  as  conclusive  as  any  other  judg- 
ment, upon  the  particular  question  submitted  to  them — it  appearing, 
upon  the  face  of  the  certificate,  that  they  acted  within  the  jurisdiction 
conferred  upon  them  by  the  Statute.     1  bid 

12.  In  184'?,  the  Legislature  passed  an  Act  "  to  establish  and  make  per- 
manent the  new  County  site"  of  Sciiven  County,  "to  provide  for 
building  a  Court  House,"  Ac.  and  "to  appoint  commissioners  to  carry 
the  same  into  effect,  and  to  provide  for  the  payment  of  the  necessary 
expenses."  By  the  5th  section,  the  Justices  of  the  Inferior  Court  were 
required  to  levy  an  extra  tax,  to  pay  the  expenses :  Held,  that  the 
commissioners  appointed,  had  such  an  interest  as  would  authorize 
them  to  apply  for  a  mandamus,  to  compel  the  Inferior  Court  to  levy 
the  tax.    Manor  et  al.  vs.  McOall  et  al.    5  Ga 522 
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COURTS. 


I.  SUPEEIOE  COURTS JURISDICTION,  &c. 

II.  INFERIOR  COURTS,  " 

in.  COURTS  OF  ORDINARY,  " 

IV.  CITY  AND  OTHER    SPECIAL  COURTS. 

V. 


I.    SUPERIOR  COURTS— JURISDIOTIOK,  &c. 

1.  By  the  6th  section  of  the  Judiciary  Act  of  1199,  the  Suijerlor  Courts, 
as  Courts  of  Law,  have  the  poTver  to  establish  lost  papers,  notes,  &c. 
and  when  it  is  done,  the  copy  may  be  sued  on  and  recovered,  in  the 
same  manner  as  the  original,  and  that  without  resort  to  a  Court  of 
Equity.     Barney,  Adm'r  of  Evans,  vs.  Doyle.     Dudley 201 

2.  The  powers  of  the  Superior  Ocu/rts  of  Georgia,  as  Courts  of  Equity, 
are  co-extensive  with  those  of  a  Court  of  Chancery  in  England.  Bol- 
ton vs.  Hournoz.    R.  M.  Charl 126 

3.  Where  a  new  jurisdiction  is  created  by  Statute,  proceeding  ac- 
cording to  the  course  oi  the  Common  Law,  the  Superior  Court  can 
cause  its  proceedings  to  be  brought  up,  and  correct  its  errors.  But 
where  such  newly  created  jurisdiction  is  summary,  and  does  not  pro- 
ceed according  to  the  Common  Law,  the  Superior  Court  will,  on  cer- 
tiorari, confirm  or  quash  its  proceedings.     Commissioners  of  Pilotage 

vs.  Lowe  et.  al.    R.  M.  Charl 298 

4  Where  a  new  jurisdiction  is  created  by  Sta,tute,  wiliiout  prescribing 
its  form  of  proceeding,  such  jurisdiction  may  pursue  its  own  foi'ms 
and  regulations,  if  not  inconsistent  with  the  la^ws  of  the  land.    Ibid.    298 

5.  The  question  of  jurisdiction  must  be  tried  in  the  Court  where  it  aris- 
es. Stiles,  Complainant,  vs.  Knapp  et  al.  Defendants.  Go.  Decisions, 
part  II. SB 

6.  It  may  be  raised  at  any  stage  of  the  proceedings,  if  the  defendant  is 
not  in  laches.    Ibid. 

1.  To  oust  the  jurisdiction  of  Equity,  a  party's  remedy  at  Law  must 
be  adequate,  complete  and  suitable.  Habersham  d  Son,  Comp'ts,  vs. 
Scrivcn  et  al.  Def'ts.     Q-eorgia  Decisions,  part  II. 46 
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8.  A  plea  to  the  jurisdiction  is  a  personal  right,  and  available  only  by 
the  defendant.     Briscoe  vs.  Brewer  et  al.       Georgia  Decisions,  pari  11.  105 

9.  A  decision  made  by  a  Judge  at  Chambers,  will  be  revised  by  the  Su- 
preme Court,  upon  writ  of  error.     Moore  vs.  Ferrell  et  al.     1  Kelly 6 

10.  A  Court  cannot  originate  a  case,  or  a  motion  at  Chambers,  and  give 
judgment  thereon,  unless  the  authority  is  expressly  conferred  by 
law.      Watson,  ExW,  vs.  Jones.     1  Kelly 303 

11.  But  where  a  motion  originates  during  a  regular  term,  and  contains 
a  provision  for  the  further  action  of  the  Court  upon  it,  and  for  the 
rendering  of  its  judgment  in  vacation,  to  be  entered  on  the  minutes 
of  the  Court,  as  of  such  term,  such  judgment,  so  rendered  in  vacation, 

is  legal,  and  should  be  entered  by  the  Clerk  accordingly.    /Jjrf.i.  303-4 

12.  An  execution  owned  by  a  person  residing  in  one  County,  is  levied 
upon  land  in  another,  and  a  claim  interposed.  The  Superior  Court 
of  the  County  where  the  land  lies,  has  jurisdiction  over  the  plaintiffs 
residing  out  of  that  County,  in  Equity,  in  consequence  of  the  penden- 
cy of  the  claim,  in  a  proper   case  made.     Merchants'  Bank  vs.  Davis. 

3  Kelli/ 115 

13.  Parties  cannot,  by  consent,  give  jurisdiction  to  a  Court,  where  it  has 
none  by  law.    BostwicJc,  Adm'r,  vs.  Perkins,  &c.    4  Oa 47 

14.  The  Superior  Courts  have,  in  Georgia,  general  Equity  jurisdiction, 
in  all  cases  where  a  Common  Law  remedy  is  not  adequate :  and  have 
inherent  jurisdiction,  to  carry  into  effect  the  charitable  bequests  of  a 
testator,  independent  of  the  Statute  of  4Sd  Elizabeth.  Beallet  al.vs. 
The  Ex'rs  of  Fox.    4  Ga 404 

15.  There  is  no  Statute  Law  of  Georgia,  which  authorizes  citizens  of  a 
foreign  State  to  be  made  parties  to  proceedings  in  our  Courts,  without 
their  consept,  and  to  conclude  them  in  a  judgment  m^ersoream.  Dear- 
ing  vs.  The  Bank  of  Oharleston.     5   Ga 497 

1 6.  The  Act  of  5th  Geo.  II :  Held,  to  be  of  force  in  Georgia  in  its  spirit ; 
that  Act  applies  to  citizens  of  the  State,  who  abscond  or  depart  from 
the  State,  to  avoid  the  service  of  process;  or  citizens  of  a  foreign 
State,  who  having  been  in  the  State,  depart  therefrom  for  the  same 
purpose.    Ihid. 

17.  The  property  of  a  citizen  of  a  foreign  State,  within  the  limits  of  this 
State,  is  subject  to  the  jurisdiction  of  our  Courts.    Ibid. 

18.  The  jurisdiction  of  the  Superior  Courts  of  Georgia,  is  co-extensive 
with  its  sovereignty  ;  yet  they  conclude,  by  their  judgments,  none  but 
parties.     Ibid. 


160  COURTS— I.  Supehioe:  Jukisdiction,  &c. 

19.  The  Courts  of  this  State  have  no  extra-territorial  jurisdiction,  and 
cannot  mate  the  citizens  of  foreign  States  amenable  to  their  process, 
or  conclude  them  by  a  judgment  ire ^«rso»aOT,  without  their  consent. 
A  judgment  m  personam  rendered  against  an  inhabitant  of  a  foreign 
State,  although  notice  was  served  upon  him  by  publication,  under  the 
2d  Rule  in  Equity :  Held,  to  be  a  nullity  as  to  him.    Ibid. 

20.  In  a  suit  in  Chancery  against  a  citizen  of  this  State,  Tvho  has  been 
duly  served,  and  also  against  an  inhabitant  of  a  foreign  State,  a  de- 
cree rendered  therein  :  jH«M,  to  be  conclusive,  as  between  the.  com- 
plainant and  the  citizen  of  this  State,  and  that  it  is  a  complete  pro- 
tection to  such  citizen  ;  and  the  decree  on  such  a  suit  cannot  be  en- 
joined by  such  foreign  citizen,  on  the  simple  fact  of  non-residence.  Ibid. 

21.  A  construction  put  upon  the  second  Rule  in  Equity,  authorizing  ser- 
vice to  be  perfected  by  publication,  in  certain  cases.    Ibid. 

22.  Ajudgment  obtained  in  a  County  ivhere  the  defendant  does  not  re- 
side, by  an  acknowledgment  of  jurisdiction,  is  void  as  against  subse- 
quent judgments  obtained  in  the  manner  and  place  prescribed  by  law. 
The  Ga.  R.  B.  S  BIc'g  Co.  vs.  Harris  et  al.     5   Ga 527 

23.  The  Superior  Courts  of  this  State  have  the  power  to  relieve  a  citi- 
zen against  a  grant  which  has  been  improvidently  issued,  upon  a 
proper  case  made.     Lamb  vs.  Harris.    8   Ga 546 

24.  The  jurisdiction  of  the  Courts  of  this  State,  is  co-extensive  with  its 
sovereignty,  and  that  is  limited  only  by  its  territory,  and  it  therefore 
attaches  upon  all  the  property  and  persons  within  the  limits  of  the 
State ;  yet  it  is  to  be  so  exercised  as  to  conclude  by  judgment,  none 
but  those  who  are  parties.    Adams  vs.  Lamar.    6  Ga 83 

25.  The  Courts  of  this  State  have  no  extra-territorial  jurisdiction,  and 
cannot  make  the  citizens  of  foreign  States  amenable  to  their  process- 
es, or  conclude  them  by  a  judgment  inpersorumi,  without  their  con- 
sent.   Ibid. 

26.  A  foreign  citizen  may  waive  his  exemption  and  submit  to  the  Juris- 
diction, and  in  that  event  he  will  be  concluded  by  the  judgment.    Ibid. 

27.  When  a  foreign  citizen  appears,  and,  by  counsel,  pleads  to  the  ju- 
risdiction, he  is  not  held  to  have  waived  his  exemption  by  appearance. 
Appearance  and  pleading,  or  answering  to  the  merits :  Held,  to  be  a 
waiver  of  his  exemption,  and  an  assent  to  the  jurisdiction.    Ibid. 

28.  A  files  his  bill  against  B,  who  is  a  citizen  of  KTew  York,  setting  forth 
an  agreement,  by  which  B  stipulates  to  give  to  A,  one-third  of  certain 
lands,  to  which  B  held  the  legal  title,  and  prays  an  assignment  of  the 
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one-third,  and  a  conveyance  by  B  to  A.  Service  of  the  bill  was  per- 
fected ou  B'a  agent,  in  Georgia :  Held,  that  upon  this  bill  a  Court  of 
Chancery  could  not  decree  against  B,  because  of  the  want  of  jurisdic- 
tion over  him.     Ibid. 


11.    INFERIOE  COURTS. 

1.  The  Inferior  Court  is  not  a  corporation,  and  cannot  be  sued  as  such. 
Forsyth  vs.  Justices  Inferior  Court.    Dudley 40 

2.  By  the  2d  section  of  the  Act  of  10th  December,  1803,  the  Justices  of 
the  Inferior  Court  have  power  to  discharge  persons  imprisoned  for 
debt,  under  circumstances  therein  named  ;  but  they  must  do  it  as  a 
Court.  An  order  for  discharge,  submitted  to  them  individually,  for 
their  respective  signatures,  out  of  Court,  is  insufficient  and  void. 
Woodruff  Jt  Co.  vs.  Dean  &  Mahony.     Dudley 215 

8.  The  Inferior  Court,  as  established  by  the  Constitution  of  Georgia,  and 
distinguished  from  other  inferior  judicatories  ordained  and  established 
by  the  General  Assembly,  has  the  power  to  grant  new  trials.  Mx parte 
Simpson.    R.  M.  Chart Ill 

4.  The  constitutional  writ  of  certiorari  is  applicable  to  the  errors  of  infe- 
rior jurisdictions,  contradistinguished  from  the  "  Inferior  Court ;"  the 
judicial  writ  of  certiorari,  is  alone  applicable  to  the  "  Inferior  Com't," 
as  before  distinguished.    Ibid. 

5.  The  Justices  of  the  Inferior  Court  are  eligible  to  legislative  and  mili- 
tary appointments,  in  addition  to  their  judicial  duties;  and  if  so  elect- 
ed, and  the  respective  duties  happen  to  be  contemporaneous,  may  elect 
which  to  perform.     Presentments  of  Grand  Jv/ry.    R.  M.  Charl 149 

6.  The  Justices  of  the  Inferior  Court  are  not  liable  to  the  performance  of 
militia  duty.     State  vs.  Fart.    R.  M.  Oharl 2^72 

7.  The  law  organizing  the  Inferior  Court,  constitutes  five  Judges  the 
Court.  The  concurrence  of  a  majority  of  the  whole  number  of  Justi- 
ces, is  therefore  necessary  to  the  validity  of  their  action.  Johnson  vs. 
The  State.    1  Kelly 274 

8.  The  Inferior  Court  has  no  power  to  rescind  an  order  drawn  by  it  on 
the  County  Treasurer.    Ibid. 

9.  The  Inferior  Court  may  review  and  annul  an  order  absolute,  against  a 
Sheriff,  at  a  subsequent  term,  upon  motion,  when  it  is  made  to  appear 
that  he  was  not  in  contempt ;  and  its  action  is  subject  to  revision  by 

21 


162  COURTS— III.  Of  Obdinakt. 


the  Superior  Court,  by  writ  of  certiorari.     Ohipman  vs.  Barron.    2 
Kelly 225 

10.  The  Act  of  1796,  authorizing  the  Inferior  Court  to  issue  execution 
against  depositaries  of  public  moneys,  without  trial  by  Jury,  is  consti- 
tutional, so  far  as  refers  to  money  belonging  to  the  public.     Tift  et  al. 

vs.  Onffin.    5  Ga 185 

11.  But  is  unconstitutional,  as  to  all  others,  than  Collectors,  Receivers  or 
other  legally  appointed  public  agents.    /  bid. 

12.  Where  commissioners  are  appointed  by  an  Act  of  the  Legislature,  to 
carry  the  same  into  effect,  and  the  Justices  of  the  Inferior  Court  of 
the  County-  are  required  to  levy  an  extra  tax,  to  pay  the  expenses : 
Held,  that  the  commissioners  had  such  a  legal  interest,  as  would  au- 
thorize them  to  apply  for  a  mandamus  against  the  Inferior  Court,  on 
their  refusal  to  levy  the  tax.    Manor  et  al.  vs.  McCall  et  al.    6  Ga...  522 

13.  The  Superior  Court  will  not  control  the  discretion  of  the  Inferior 
Court,  where  it  cannot  be  governed  by  some  fixed  principles,  or  rule, 
unless  in  the  case  of  an  arbitrary  abuse  of  it.    Ibid. 

14.  But  where  the  law  imposes  a  specific  duty,  a  mandamus  will  be 
awarded,  to  compel  the  subordinate  Court  to  perform  that  duty. 
Ibid. 

16.  Inferior  Courts  have  no  authority  to  grant  new  trials,  in  Georgia. 
Booth  &  Banes  vs.  Stamper.    6  Ga 172 

16.  The  Inferior  Courts,  in  this  State,  have  jurisdiction,  under  the  Act  of 
1847,  to  discharge  defendants  impi'isoned  on  mesne  or  final  process,  for 
debt,  (when  the  jail  fees  are  not  paid  weekly,)  on  a  writ  of  habeas  cor- 
pus; and  the  judgment  of  such  Court,  whether  erroneous  or  not,  or- 
dering the  Sheriff  to  discharge  a  defendant  imprisoned  on  final  pro- 
cess, for  debt,  will  be  a  protection  to  such  officer.  Chamblee  vs.  Sol- 
combe.     1  Qa 419 

17.  The  right  of  the  Inferior  Court  to  sue  in  certain  case,  considered. 
The  Justices,  tUc.  vs.  The  Griffin  PI.  B.  Go.    ^  Ga 475 


III.    COURTS  OF  ORDINARY. 

.  A  Court  of  Ordinary,  in  all  applications  for  probate  or  administration, 
should  conform  to  the  practice  of  similar  jm-isdictions  in  England;  at 
all  events,  to  such  an  extent  as  to  give  the  appellate  jurisdiction  a 
knowledge  of  the  facts  or  doctrines,whichformed  the  basis  of  the  judg- 
ment of  the  inferior  tribunal.     Tupper  vs.  Atwood.    B.  M.  Charl 100 
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2.  The  Court  of  Ordinary  will  exercise  a  sound  discretion,  as  to  the  kind 
of  inventory  of  an  executor  of  a  deceased  copartner,  of  the  partner- 
ship effects  of  his  testator,  they  Tvill  accept.     The  Justices,  <kc.  vs.  Mc- 
Laren.    \    Kelly 291 

8.  The  Court  of  Ordinary,  having  jurisdiction  over  the  question,  as  to 
■whether  a  guardian  shall  vest  a  portion  of  his  ward's  funds  in  the 
purchase  of  lands,  to  be  cultivated  by  the  slaves  of  the  minor,  its  or- 
der, authorizing  it  to  be  done,  will  be  presumed  to  have  been  granted, 
upon  sufficient  evidence,  as  to  the  expediency  of  the  transaction,  and 
cannot  be  invalidated  in  any  ether  Court,  unless  impeached  for  fraud. 
8tell,  Chmrdian,  dtc.  vs.  Glass.     1  Kelly 486 


4.  The  Court  cf  Ordinary  cannot,  upon  the  request  of  an  executor,  after 
his  qualification,  relieve  him  from  the  liability  incurred  by  his  trust. 

In  the  matter  of  Mussault's  Ex'r.     T.JJ.  P.  Charl 269 

5.  The  Courts  of  Ordinary,  in  this  State,  are  Courts  of  limited  jurisdic- 
tion, and  the  facts  necessary  to  give  the  Court  jurisdiction  of  the  par- 
ticular subject  inatter,  should  affirmatively  appear  upon  the  face  of 
its  proceedings,  -wheH  offered  as  evidence  in  any  other  Court.     Grier 

vs.  McLendon.    1  Ga 862 

6.  As,  where  the  record  of  a  judgment  of  the  Court  of  Ordinary  of 
Troup  County,  was  offered  in  evidence  to  prove  the  appointment  of  a 
guardian  of  a  ward  residing  in  the  State  of  Alabama :  Held,  that4t 
should  affirmatively  appear  on  the  face  of  the  record  and  proceed- 
ings, that  either  the  person  of  the  ward  was  within  the  County,  or 
that  she  had  property  within  the  limits  of  the  County,  so  as  to  give 
the  Court  jurisdiction,  and  that  the  M/ami  of  jurisdiction,  either  of  the 
person  or  property  of  the  ward,  appearing  on  the  face  of  the  record 
offered  in  evidence,  it  was  properly  rejected.    Ibid. 

1.  When  it  appears  that  the  Court  bad  jurisdiction  of  the  particular 
subject  matter,  the  judgment  will  be  conclusive,  when  offered  in  any 
other  Court,  and  cannot  he  attacked  collaterally.  In  order  to  set  aside 
Buch  ajudgment,  some  direct  proceeding  must  be  had  for  that  purpose, 
in  the  Court  in  which  the  judgment  was  rendered.    Ibid. 

8.  According  to  the  provisions  of  the  Act  of  1819,  the  Justices  of  the 
Inferior  Court  in  this  State  continue  in  office  for  the  term  of  four 
years,  and  until  their  successors  are  elected  and  qualified:  Held,  that 
an  election  of  Clerk  of  the  Court  of  Ordinary,  on  the  second  Monday 
in  January,  1849,  by  the  old  Justices,  between  the  election  and  quali- 
fication of  their  successors  in  office,  was  a  good  and  valid  election. 
Bonner  vs.  The  State  ex  rel.  Pitts.     7  Ga 473 

9.  An  order  of  the  Court  of  Ordinary,  directing  the  sale   of  the   lands 
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of  an  estate,  is  a  judgment  of  a  Court  of  competent  jurisdiction,  and 
cannot  be  attacked  and  impeached,  collaterally,  by  an  heir  claiming 
such  lauds.  Hence,  when  property  is  claimed  at  administrator's 
sale,  advertised  and  offered  under  such  order,  it  is  not  compe- 
tent for  the  claimant  to  prove  that  the  estate  was  settled  and  tlie  land 
divided  without  an  administration,  and  that  there  were  no  debts  to  be 
paid.    McDade,  Adm'x,  vs.  Burch,  Adnir.    *l  Ga 669 


IV.    CITY  AND  OTHER  SPECIAL  COURTS. 

1.  While  the  City  Council  of  Augusta  confines  itself  within  the  limits 
of  the  charter,  to  make  police  regulation  s  under  its  own  ordinances, 
it  cannot  be  considered  a  Court  subject  to  prohibition.    Mealing,  et  al. 

vs.  The  City  Ommcil  of  Augusta.    Dudley 22 1 

2.  In  a  City  Court,  whose  jurisdiction  is  linrited  to  a  particular  amount, 
a  set-off  which  exceeds  such  amount  cannot  be  pleaded.  Jieed  vs.  Cor- 
micJc.    Dudley 20 

3.  The  6th  section  of  the  Act  of  I'/QO,  entitled  an  Act  to  regulate  the 
pilotage  of  vessels  to  and  from  the  several  ports  of  this  State,  and 
which  vests  the  Commissionei's  of  Pilotage  with  power  to  decide,  ad- 
just and  regulate  any  damage,  dispute,  complaint  or  difference,  arising 
against  or  between  master  and  pilot,  for  pilotage  or  any  other  matter 
relating  to  the  business  of  a  pilot,  does  not  deprive  the  Justices' 
Court  of  jurisdiction  Over  a  demand  for  pilotage,  where  such  demand 
does  not  exceed  thirty  dollars.     Taylor  vs.  Thomas.     Dudley 59 

4.  The  City  Council  of  Augusta  have  the  power  to  establish  and  en- 
force such  by-laws,  rules  and  ordinances,  respecting  the  harbor  and 
wharves,  and  every  regulation  that  shall  appear  to  them  requisite  for 
the  security,  welfare  and  convenience  of  the  City,  provided  they  be 
not  repugnant  to  the  Constitution  and  laws  of  the  land.  Dubois  vs. 
The  City  Council  of  Augusta.     Dudley 31 

5 .  Where  a  new  jurisdiction  is  created  by  Statute,  without  prescribing 
its  form  of  proceeding,  such  jurisdiction  may  pursue  its  own  forms 
and  regulations,  if  not  inconsistent  with  the  laws  of  the  land.  Com- 
missiomrs  of  Pilotage  vs.  Lowe  et  al.    Ji.  M.  Charl 293 

6.  But  notice  to  a  defendant,  is  an  implied  and  iadiBpensable  pre-requi- 
sile  to  the  exercise  of  jurisdiction.    Ibid. 


V.    JUSTICES'  COURTS. 
1.  An  entire  contract  cannot  be  divided,  for  the  purpose  of  maintaining 
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several  suits  and  bringing  them  within  the  jurisdiction  of  a  Magistrate. 
Ex  parte  Oale.     R.  M.  Charl 214 

2.  A  Justice  of  the  Peace  has  no  jurisdiction  of  a  case  in  -which  a  plain- 
tiff in  attachment  swears  to  a  debt  due  by  the  defendant,  exceeding 
thirty  dollars.    Malione  vs.  McDonald  et  al.     Ga.  Decisions,  part  J. . .  154 

8.  When  a  garnishee  answers  in  a  Justices'  Court,  that  he  is  indebted 
to  the  defendant  in  a  sum  exceeding  thirty  dollars,  the  Court  cannot 
take  jurisdiction  of  the  case.    Ibid. 

4.  The  Justices'  Courts  of  Georgia  are  not  Courts  of  record.  The  Plan- 
ters' and  Mechanics'  Dank  of  Columbus  vs.  Ohipley  et  al.  Oeorgia  Decis- 
ions, part  1 50 

8.  Several  suits  cannot  be  commenced  by  the  same  plaintiff,  against 
the  same  defendant,  at  the  same  time,  iu  a  Court  not  of  record,  on  sev- 
eral causes  of  action,  which  in  the  aggregate  exceed  the  jurisdiction 
of  such  Court.     IbiA. 

6.  Parties  cannot  divide  a  debt  exceeding  a  Justices'  jurisdiction,  for 
the  purpose  of  conferring  jurisdiction  ;  but  they  may  sever  them  for 
tlie  purpose  of  giving  different  days  of  payment,  or  for  negotiation. 
Ibid. 

I.  A  debt  originally  exceeding  thirty  dollars,  and  reduced  to  that  sum 

by  actual  payments,  may  be  sued  in  a  Justice's  Court.    Ibid 50 

8.  The  copy  of  a  note  sued  in  a  Justice's  Court,  need  not  be  attached  to 
the  summons  served  on  defendant.    Ibid. 60 

9.  When  several  cases  are  brought  in  a  Justice's  Court,  upon  notes  given, 
as  the  consideration  of  the  same  contract,  the  Superior  Court  will  not 
interfere,  unless  it  were  set  up  as  a  matter  of  defence.  Jack  et  al.  vs. 
Watson,  Justice,  et  al.    Ga.  Dec.  part  I. 168 

10.  If  the  defendant  to  actions  in  a  Justice's  Court,  rely  on  a  former  re- 
covery, he  must  plead  it.    Ibid. 

II.  When  several  suits  are  brought  in  a  Justicc'i.  Court,  defendant  can 
take  advantage  of  their  amounting  to  more  than  thirty  dollars,  only  by 
a  plea  to  the  jurisdiction.  Oretham  vs.  Landers  et  al.  Oa.  Decisions, 
part  II. 149 

12.  And  the  fact,  that  they  originally  constituted  but  one  demand,  must 
be  proved.    Pinckard  vs.  Lucy  Ware  et  al.     Ga.  Decisions,  part  II....   1'72 

Also,  Kendall  et  al.  vs.  The  Justices  of  6l5th  Dist.  Muscogee  County.  Ga. 
Decisions,  part  II- 186 
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IS.  The  original  notes  are  not  evidence  of  tbis  fact.    IMd 185 

14.  "When  a  Justice's  Court ^. /a.  is  lost,  and  its  contents  proven,  and 
also  a  levy  on  land,  by  the  Constable,  and  a  return  of  the  same  to  the 
Sheriff,  the  Court  will  presume  that  there  was  also  on  it  the  entry  of 
"no  personal  property  to  be  found,"    The  Lessee  of  Vaughn  vs.  Biggers. 

&  Ga 188 

15.  Where,  on  the  trial  of  the  right  of  property,  in  a  Justice's  Court, 
the  same  oath  was  administered  to  the  Jury,  as  that  of  Special  Ju- 
rors, in  the  Superior  Court:  Held,  not  to  be  error — the  oaths  being 
substantially  the  same.     Carter  vs.  Stansfield.    S  Oa 49 

16.  The  jurisdiction  given  to  Justice's  Courts,  is  to  hear  and  determine 
suits,  by  summons  or  warrant,  and  a  copy  of  the  process  is  to  be  served 
by  the  Constable,  personally,  on  the  defendant,  or  left  athis  usual  and 
notorious  place  of  abode.    Fitzgerald  vs.  Adams  and  another.    9  Qa...  471 

IT.  Tt  is  the  duty  of  the  Constable  to  make  an  entry  of  service  on  the 
summons  or  warrant,  in  writing,  and  sign  such  return.    Ihid. 

18.  Where  a  Constable,  who  did  not  write  a  good  hand,  requested  a  Jus- 
tice of  the  Peace,  in  his  presence,  to  make  a  return  of  "  no  property," 
on  two  fi.  fas.  he  knowing  the  return  to  be  true,  of  his  own  personal 
knowledge :  Held,  that  the  return  was  to  be  considered  as  the  act  of 
the  Constable  himself,  and  valid  in  law.     Mllis  vs.  Francis.    9  Oa ....  325 


COVENANT. 

1.  The  action  lies  upon  a  deed  executed  by  one  partner,  in  the  name  of 
the  partnership.     Straffin  vs.  Newell.     T.  W.  F.  Charl 163 

2.  In  an  action  of  covenant,  for  breach  of  warranty,  the  plaintiff  must 
aver,  if  not  an  eviction,  at  least,  that  he  has  abandoned,  or  has  been 
deprived  of  the  po.=isession  of  the  land  ;  otherwise,  the  declaration  is 
bad  on  demurrer,  and  a  non-suit  will  be  awarded.  McDowell  vs.  Hun- 
ter.   Dudley 4 

S.  In  an  action  of  covenant  for  a  breach  of  warranty,  in  the  sale  of  an 
unsound  negro,  the  measure  of  damages  is  the  difference  between  the 
price  paid  and  the  actual  value  of  the  negro,  in  her  unsound  condi- 
tion; and  if  of  no  value,  then  the  price  paid,  with  interest  thereon. 
Broughton  vs.  Badgett.    1  Kelly 692-'8 
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4.  The  usual  lyan-anty  of  title  in  a  deed,  is  sucli  a  covenant  against  in- 
cumbrances, as  ■will  be  broken  by  a  claim  of  dower.  Leary  vs.  Bur- 
ham,    i  &a 592 

5:  Such  a  covenant  runs  with  the -land,  and  may  be  sued  on  by  an  as- 
signee.   Ibid. 

6.  A  judgment  in  favor  of  the  do-wager,  and  confirming  the  return  of  the 
commissioners  appointed  to  admeasure  and  lay  off  the  do-wer,  is  suffi- 
■  cieut  proof  of  eviction.    Ibid. 

I.  In  an  action,  by  the  vendor,  on  a  covenant  made  by  the  purchaser  in 
the  deed,  the  assignees  of  the  purchaser  cannot  be  joined  with  him  as 
parties  defendant.    Brooks  vs.  The  Water  Zot  Oompany.    1  Ga 101 

8.  A  fraudulent  combination  between  the  covenantee  and  the  plaintiif 
in  ejectment,  will  preclude  the  idea  of  an  eviction,  upon  title  para- 
mount.    Davies  et  al.  vs.  Smith  et  al.    5  Ga 274 

9.  The  eviction,  to  constitute  a  breach  of  the  warranty  of  title,  must  be 
founded  on  a  title  paramount.    Ibid. 

10.  The  measure  of  damages,  for  the  breach  of  a  covenant  of  warranty  of 
title,  is  the  purchase  money,  with  interest,  from  the  time  of  the  sale 
of  the  land.     Ibid. 

I I .  When  land  has  been  conveyed,  with  covenants  of  warranty,  and  the 
land  has  passed,  by  subsequent  conveyances,  through  the  hands  of  va- 
rious covenantees,  the  last  assignee,  in  whose  possession  the  land  was 
when  the  covenant  was  broken,  has  a  right  of  action  against  any  or 
all  of  the  prior  warrantors,  whether  immediate  or  remote,  for  breach 

of  covenant.     Medwine  vs.  Brown  et  al.     10  Cra 311 

12.  The  covenants  of  seizure  and  of  right  to  convey,  and  that  the  land 
is  free  from  incumbrances,  are  personal  covenants,  not  running  with 
the  land  or  passing  to  the  assignee.  The  covenant  of  warranty,  and 
the  covenant  for  quiet  enjoyment,  are  in  the  nature  of  real  covenants, 
and  run  with  the  land  conveyed,  descend  to  heirs,  and  vest  in  the  as- 
signees of  the  purchaser.    Ibid. 

1 8.  Does  this  distinction  exist  in  this  State,  where  all  choses  in  action 
are  assignable  ?     Query  ?    Ibid. 


14.  The  fact  that  the  covenant  does  not  name  the  assignees,  does  not 
prevent  them  fi-om  suing.    Ibid. 

15.  An  assignee,  notwithstanding  he  has  taken  a  warranty  from  his  im- 
mediate bargainors,  upon  eviction,  has  a  right  to  sue  the  original  or 
any  intermediate  grantor,  upon  his  warranty.    Ibid. 
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16.  Upon  a  conTeyance,  without  warranty,  all  deeds,  warranties,  cove- 
nants and  other  muniment  *of  title,  belong  to  the  grantee,  as  appurte- 
nant and  incident  to  the  land  granted.    Ibid. 

11.  Real  covenants,  or  such  as  run  with  the  land,  may  be  assigned,  as 
well  by  a  release  and  quit  claim,  as  by  deed  of  bargain  and  sale. 
Ibid. 

18.  The  assignee  under  a  Sheriff's  sale,  is  the  assignee  of  the  original 
party — as  much  so  as  if  the  latter  had  assigned  to  him  directly  It  is 
part  of  the  debtor's  "right,  title  and  interest  in  the  premises."    Ibid. 

19.  So,  too,  of  an  official  sale  of  real  estate,  made  by  an  administrator, 
under  a  license  from  the  (Ordinary,  "with  all  the  rights,  members  and 
appurtenances  tlii-iTl"  ii'-lonijing,  or  in  anywise  appertaining;"  the 
purchaser  is  put  iu  llit  Hume  situation  that  the  intestate  was  in.  Ibid. 


CRIMINAL  LAW. 

I.    INDICTMENT  AND  PLEADING :    JUDGMENT  AND  SENTENCE . 
II.    EVIDENCE. 

III.  PRACTICE. 

IV.  PARTICULAR  OFFENCES. 
V.    GENERAL  PRINCIPLES. 

Aa  to  Continuances,  see  title  "Continuance." 

I.    INDICTMENT  AND   PLEADING:   VERDICT,    JUDGMENT  AND 

SENTENCE. 

1.  A  prisoner  was  indicted  and  convicted,  under  a  law  to  which  no  pe- 
nalty was  annexed  by  the  Legislature ;  on  motion  in  arrest  of  judg- 
ment, the  Court  discharged  him  and  arrested  all  further  proceedings. 
State  vs.  Ashley.    Dudley 188 

2.  If,  on  an  indictment  for  burglary,  the  Jury  find  the  prisoner  "  guilty 
of  stealing  from  the  dwelling  house,"  the  verdict  will  be  set  aside,  and 

a  new  trial  awarded.    State  vs.  Thompson.    E.  M.  Charl 80 

3.  An  indictment  must  pursue  the  very  words  of  the  Statute  upon 
which  it  is  founded.    State  vs.  Calvin  et  al.    R.  M.   Charl 151 

4.  But  it  is  sufficient,  if  the  counts,  taken  collectively,  pm-sue  the  words. 
Ibid. 
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6.  The  indictment  charged,  that  the  counterfejjt  bill  was  a  note,  purport- 
ing to  be  a  note  of  the  P.  &  M.  Bank  of  South  Carolina,  which  was 
the  name  given  by  the  charter;  the  tenor  of  the  note,  as  set  forth, 
■was,  "The  President,  Directors  <feCo.  of  the  P.  &  M.  Bank  of  South 
Carolina  :"  Held,  that  the  addition  of  the  words,  "  the  President,  Di- 
rectors &  Co.''  in  the  note,  was  a  mere  designation  of  the  persons 
composing  the  corporation,  who  made  themselves  liable  for  the  pay- 
ment of  the  note,  and  that  there  was  no  variance  or  repugnance  be- 
tween the  tenor  and  purport.    Ibid. 

6.  In  an  indictment  for  forgery,  it  is  not  necessary  to  allege  an  intention 
to  defraud,  where  the  Statute  upon  which  such  indictment  is  founded, 
does  not  contain  these  terms ;  such  intention  is  embraced  in  the  words 
"  falsely  and  fraudulently."    Ibid 

I.  To  bring  an  offence  under  a  Statute,  one  of  these  two  courses  must  be 
adopted  :  to  prefix  the  general  conclusion  "  contrary  to  th  e  form  of  the 
Statute  in  such  case  made  and  provided,"  or,  to  recite  the  tenor  and 
substance  of  the  Statute  upon  which  the  indictment  was  founded. 

A  vs.  B.     R.  M.  Charl 228 

8.  Where  two  distinct  felonies  are  charged  upon  the  prisoner,  in  one  in- 
dictment, the  Court  may,  before  plea,  quash  the  indictment,  or  after 
plea,  compel  the  prosecutor  to  elect  on  which  charge  he  will  proceed. 
State  vs.  Hogan.     R.  M.   Charl 474 

9.  But  this  rule  is  to  be  exercised  by  the  Court,  in  its  discretion,  and 
■will  be  enforced,  when  the  prisoner  may  be  confounded  in  his  de- 
fence, or  prejudiced  in  his  challenges,  or  where  the  attention  of  the 
Jury  will  be  distracted  by  such  joinder.    Ibid. 

10.  Audit  does  not  apply,  unless  the  charges  are  actually  distinct,  and 
grow  out  of  different  transactions.    Ibid. 

II.  Where  the  indictment  alleged,  that  the  notes  stolen  were  "notes  of 
the  Georgia  Railroad  and  Banking  Company,"  and  the  owner  proved 
that  he  received  them  from  such  Banking  Company :  Held,  in  the  ab- 
sence of  all  proof  to  the  contrary,  that  this  was  sufficient  proof  of 
their  genuineness  to  support  the  allegation.  State  vs.  Allen.  R.M. 
Charl. 518 

12.  Undei' an  indictment  for  murder,  the  Jury  may  find  the  prisoner 
guilty  of  the  lesser  offence  of  manslaughter,  either  voluntary  or  invol- 
untary, and  the  verdict  will  be  legal,  although  there  is  no  count  for 
manslaughter  in  the  indictment.    Reynolds  vs.  The  State.    1  Kelly. .  227-229 

X3.  The  Statute  of  Limitations  does  not  run  against  an  indictment  found. 
22 
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for  murder,  though  on  the  traverse,  the  prisoner   is  found  guilty   of 
manslaughter.     2 bid ••  •• 22'7 

14.  Upon  an  indictment  found  for  manslaughter  only,  the  Statute  would 
run  from  the  death,  and  not  from  the  time  the  mortal  wound  was  giv- 
en.    Ibid .228 

15.  An  indictment  founded  upon  presentment  of  a  Grand  Jury,  need, 
not  be  sent  again  before  that  body  for  its  action  thereon.  Nnnn  vs. 
The  State.    1  Kelly 245 

16.  It  is  the  duty  of  the  Clerk  to  spread  out  in  fuU^  upon  the  minutes  of 
the  Court,  every  presentment  of  the  Grand  Jury.    Ibid. 

17.  An  indictment  accusing  the  defendant  of  a  misdemeanor,  specifying 
that  such  misdemeanor  consists  in  keeping  an  open  tippling  house 
on  the  Sabbath  day,  contrary  to  the  Statute,  is  suflBcient.  Hall  vs. 
The  State.    3  Kelly 21 

18.  An  indictment  which  states  the  offence,  in  the  terms  and  language 
of  the  Penal  Code,  or  so  plainly  and  distinctly,  that  the  nature  of  the 
offence  may  be  easily  understood  by  the  Jury,  is  sufficient.  Gamp  os. 
2'he  State.    3  Kelly * 418 

19.  The  offence  of  an  assault  with  intent  to  commit  a  rape,  if  stated  in 
the  language  and  terms  of  the  Penal  Code,  defining  the  offence  of 
rape,  need  not  be  called  in  the  indictment,  a  misdemeanor.    Ibid. ....  419 

20.  In  an  indictment  under  the  26th  section,  lltb  division  of  the  Penal 
Code,  for  bastardy,  it  is  necessary  to  charge  distinctly,  that  the  de- 
fendant is  the  father  of  the  bastard  child.  Loche  vs.  The  State.  3 
Kelly i ...  538 

21.  The  facts  that  the  defendant  is  the  father,  and  that  he  has  failed  or 
refused  to  give  the  bond,  in  pursuance  of  law,  for  the  education  and 

_  maintenance  of  the  child,  constitute  the  offence.     ifiW. .......  ....*  639 

22.  An  indictment  for  arson,  charging  the  defendant  with  bui-ning  a  house, 
used  as  a  dwelling  house,  is  suiEcient.    McLane  vs.  T  he  State.    4  Ga.  335 

28.  An  indictment,  charging  the  defendant  with  publishing  a  certain 
libel,  set  out  in  full  in  the  indictment,  which  was  written  by  a  third 
person,  is  sufficiently  certain,  without  charging  that  the  same  was 
written  by  such  third  person.     Taylor  vs.  The  State.    4  (?a 14 

24.  A  libel  "of  and  concerning  the  character  of  K.  M.  G."  is  the  same  as 
to  allege  it  to  have  been  published  "  of  and  concerning  R.  M.  G." 
lUd 
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25.  An  iudi  otment  for  bastardy  is  sufficient,  -which  charges  the  defend- 
ant -with  being  the  father  of  the  child,  and  that  he  refused  to  give 
bond,  when  required  to  do  so,  in  terms  of  the  law.  Walker  vs.  The 
State.     6  Ga 491 

20.  Where  the  indictment  charged  .the  defendant  with  falsely  and  fraud- 
ulently uttering  one  piece  of  base  and  counterfeit  money,  made  and 
counterfeited  to  the  likeness  and  similitude  of  legal  and  current  silver 
coin,  called  a  dollar,  knowing  the  same  to  be  counterfeit :  Held,  that 
the  indictment  was  sufficient,  under  the  provisions  of  the  Penal  Code ; 
more  especially  as  there  was  mo  objection  in  the  Court  below,  that  it 
was  not  alleged  to  whom  the  defendant  uttered  the  counterfeit  coin. 
Gentry  vs.  The  State.    6  Ga 503 

2*7.  In  an  indictment  for  a  libel,  placed  in  a  situation  where  it  might 
have  been  seen  and  read :  Seld,  that  it  is  unnecessary  to  aver  or 
prove  that  it  was  seen  or  read.     Giles  vs.  The  State,    6  Ga 2*76 

28.  If  a  libel  import  defamation  on  its  face,  of  a  particular  person,  it  is 
unnecessary  to  insert  inuendoes  in  the  indictment.    Ibid. 

29.  It  is  not  necessary,  in  the  indictment,  to  charge  the  defendant  to  be 
a  citizen  of  the  County  where  the  offence  is  alleged  to  have  been 
committed.    Studstillvs.  The  State.   1  Ga 2 

30.  The  abbreviation  Thos.  for  Thomas,  in  the  name  of  the  Foreman 
of  the  Grand  Jury,  indorsed  on  the  back  of  the  indictment,  and  writ- 
ten in  full  in  the  body  of  it,  is  no  variance.    Ibid. 

SI.  All  technical  exceptions  to  indictments,  which  would  be  good  at 
Common  LaWi  are  unavailing  under  the  Penal  Code,  provided  the  of- 
fence is  charged  in  the  terms  and  language  of  the  Code,  or  so  plainly, 
that  the  nature  of  the  offence  charged  may  be  easily  understood  by 
the  Jury.     Ibid. 

32.  Where  it  appeared  from  the  piinutes  of  the  Court,  on  a  particular 
day,  that  one  of  the  Grand  Jurors  had  been  excused  for  the  balance 
of  the  term,  and  also  that  a  true  bill  had  been  returned  on  the  same 
day  by  the  Grand  Jury  against  a  defendant,  in  which  the  name  of  the 
excused  Juror  was  inserted :  Held,  that  the  minutes  of  the  Court  did 
not  afford  even  presumptive  evidence,  that  the  bill  of  indictment  was 
found  by  the  Grand  Jury,  after  the  excused  Juror  had  left  the  body 
of  his  fellow  Jurors,  and  was  not  sufficient  to  quash  the  bill  of  indict- 
ment.    Thompson  vs.  The  State.    9  Qa ••• .■ 210 

33.  The  constitutionality  of  the  Act  of  1350,  authorizing  the  trial  of 
slaves  before  the  Superior  Court,  sustained.    Anthony  vs.  The  State. 

\)  Ga 264 
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S4.  In  prosecutions  under  that  Act :  JHeld,  not  to  be  necessai-y  to  aver 
the  preliminary  proceedings  before  the  Magistrates,  in  the  bill  of  in- 
dictment, nor  to  prove  them  on  the  trial.    J  bid. 

K5.  In  prosecutions  under  this  Act,  for  mv/rder,  and  verdict  for  man- 
slaughter :  Held,  that  the  Superior  Court  may  pass  sentence  and  in- 
flict the  punishment  provided  by  law  for  manslaughter.    Ibid 

36.  It  appearing  from  the  stat  ement  in  the  face  of  the  indictment,  that 
the  Grand  Jury  were  sworn,  it  is  not  competent,  on  a  motion  in  ar- 
rest, to  disprove  the  recital  by  aliunde  testimony.  Terrell  vs.  The  State. 
9    Ga ."iS 

'SI.  In  an  indictment  against  a  bank  officer,  for  embezzling,  the  descrip- 
tion of  the  bank  bills,  by  amounts,  value,  by  what  bank  issued, 
and  by  whom  signed  and  countersigned,  is  sufficient,  without  specify- 
ing the  numbers  of  the  bills  and  the  dates  thereof.  Sulloch  vs.  The 
State.     10   Ga 46 

38.  If  some  of  the  counts  in  the  indictment  be  good,  and  others  defec- 
tive, and  a  general  verdict  of  "guilty"  be  returned,  the  intendment  of 
the  law  is,  that  the  Jury  find  the  charge  in  the  gOod  counts  to  be 
true,  and  judgment  will  be  rendered  by  the  Court  thereon.     Ibid. 

39.  Where  there  are  several  counts  in  the  indictment,  charging  different 
grades  of  the  same  offence,  with  punishments  differing  in  degree  only, 
but  of  the  same  nature,  and  the  Jury  return  a  general  verdict  of 
"  guilty,"  the  judgment  will  not  be  arrested,  but  the  Court  will  award 
judgment  for  the  highest  gi-ade  of  the  offence  charged  in  the  indict- 
ment.    Ibid. 

40.  The  principal  offender  and  accessories  after  the  fact,  may  be  pro- 
perly included  in  the  same  count  in  the  indictment ;  and  when  so 
charged,  in  the  manner  prescribed  by  the  Penal  Code  of  this  State, 
the  charge  against  the  principal,  and  the  charge  against  the  accesso- 
ries, will  not  be  considered  as  separate  and  distinct  counts,  but  the  ac- 
cusation against  all  will  be  considered  as  embraced  in  one  count ;  es- 
pecially when  each  coimt  commences  and  concludes  in  the  manner 
and  form  required  by  the  Code ;  and  such  conclusion,  at  the  end  of 
each  count,  against  such  principal  and  accessories,  is  sufficient.    Ibid. 

41.  Where  a  defendant  was  indicted  for  simple  larceny,  in  stealing  a 
slave,  and  the  evidence  on  the  trial  showed  that,  by  his  own  confes- 
sions, he  had  made  a  promise  to  carry  the  slave  North,  he  (the  slave) 
consenting  to  be  sold  once  or  twice  on  the  way  :  Held,  that  the  Jury 
might,  under  the  45th  section  of  the  XlVth  Division  of  the  Penal  Code, 
find  the  defendant  guilty  of  the  attempt  to  commit  the  offence,  with- 


CRIMINAL  LAW— II.  Evidexcb.  173 

out  any  special  count  in  the  indictment  for  that  piu-pose.     Clifforclvs. 
The  State.     10  Ga 422 

4-8.  In  an  indictment  for  larceny  from  tlie  house,  the  accusation  was  in 
these  words  ;  "the  said  J  B,  feloniously  entered  the  dwelling  house  of 
the  said  W  M,  in  the  uight  time,  and  having  so  entered,  seven  thous- 
and dollars,  to-wit:  two  thousand  dollars,  in  gold  and  silver  coin,  of 
the  value  of  two  thousand  dollars,  and  five  thousand  dollars  in  bank 
bills,  of  the  value  of  five  thousand  dollars,  the  property  of  the  said  "W 
M,  in  the  said  dwelling  house,  being  then  and  there  found,  did  pri- 
vately and  feloniously  take  and  carry  away,  with  intent  to  steal  the 
same  :"  Held,  that  the  description  of  the  money  was  sufficiently  par- 
ticular, and  that  it  was  not  necessary  to  allege  or  prove  what  portion 
of  the  coin  were  'Waahingtons  or  eagles,  or  Spanish  milled  dollars,  or 
that  the  bank  bills  were  of  such  a  date,  issued  by  a  particular  bank, 
and  payable  to  some  certain  person.    Berry  vs.  The  State.     10  Ga...     54 


IL    EVIDENCE. 

1.  An  accessor)',  jointly  indicted  with  principal,  in  a  felony,  maybe  a, 
witness  for  the  State,  but,  it  seems,  not  for  the  prisoner.  State  vs.  Cal- 
vin et  al.    R.  M.  Gharl 151 

2.  On  an  indictment,  founded  on  a  Statute  for  the  forgery  of  a  bank  note, 
it  is  sufficient  to  prove  it  counterfeit,  by  proof  of  any  imperfections.  It 
is  not  indi-spensably  necessary  to  disprove  the  hand-writing  of  the 
payee  or  president.  One  skilled  in  the  matter,  is  competent  to  prove, 
by  a  comparison  with  a  genuine  bill,  that  the  note,  the  subject-matter 
of  the  indictment,  is  a  counterfeit .    Ihid. 

3.  Presumptive  evidence  will  be  received,  in  proof  of  any  fact  involved 
in  a  criminal  prosecution.    Ibid. 

4.  If  the  evidence  raises  a  violent  presumption,  that  the  offence  for  which 
the  prisoner  is  indicted,  was  committed  in  the  County  where  he  is 
tried,  it  is  sufficient.    Ibid. 

5.  On  an  indictment  for  keeping  a  common  gambling  house,  presump 
tive  evidence  that  the  defendant  is  the  keeper  of  the  house,  is  sufficient 

to  convict.   State  vs.  Worth.  R.  M.  Oharl 6 

6.  "What  a  witness,  who  is  since  dead,  testified  in  a  former  action,  be- 
tween the  same  parties,  when  the  same  point  was  in  issue,  may  be 
proved  in  a  second  action,  by  one  who  heard  him  give  evidence. 
Jackson  vs.  Loud.    R.  M.  Chart 38 

7.  Where  the  charter  of  a  bank  required  that  certain  acts  should  be  per- 
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formed,  before  it  should  be  considered  as  incorporated,  pi'oof  that  its 
bills  were  received  by  the  public  officers  of  the  State,  granting  the 
charter,  in  payment  of  public  debts,  and  that  such  bills  -were  in  gen- 
eral circulation  in  said  State:  Held,  sufficient  evidence  on  an  indict- 
ment for  counterfeiting  its  bills,  that  the  conditions  had  been  com- 
plied -with,  and  that  the  bank  was  an  "incorporatedljank."  Btate  vs. 
Calvin  et  al.     R.  M.  Charl 151 

8.  An  accomplice,  though  included  in  the  same  indictment  with  his  co- 
accomplices,  is  a  competent  witness  for  his  associates,  where  they  sev- 
er on  the  trial.    Jones  vs.  The  State.     1  Kelly. 617 

9.  When  a  negro,  alleged  to  have  been  stolen,  is  charged,  in  the  indict- 
ment, to  be  the  property  of  the  prosecutor,  evidence  that  he  was  the 
purchaser  of  the  negro,  at  Sheriff's  sale,  under  the  incumbrance  of  a 
mortgage,  after  condition  broken,  as  the  property  of  the  prisoner,  cou- 
pled with  the  lawful  possession,  was  held  to  be  sufficient  to  maintain 
the  allegation.    Rohinson  vs.  The  State.    1  Kelly 572-3 

10.  When  several  defendants  are  included  in  the  same  indictment,  and 
they  elect  to  be  tried  separately,  those  not  upon  ti'ial  are  competent 
witnesses  for  their  accomplices,  to  prove  their  innocence.  Jones  vs. 
The  State.     1  Kelly 616-18 

11.  When  the  question  is,  whether  a  homicide  is  felonious  or  justifiable, 
the  opinion  of  a  witness,  as  to  the  intention  of  the  deceased,  in  ap- 
proaching the  prisoner,  is  not  evidence  :  Aliter,  as  to  any  information 
which  the  witness  may  have  communicated,  whether  true  or  false. 
Hudginsvs.  The  Btate.    2  Kelly 181 

12.  Parol  evidence  is  inadmissible,  to  prove  the  cause  of  taking  a  re- 
cognizance. The  offence  must  be  specified  in  the  recognizance  itself. 
Nicholson  vs.  The  State.     2  Kelly 866 

13.  On  an  indictment  for  an  assault,  with  intent  to  commit  a  rape,  evi- 
dence that  the  person  charged  to  have  been  injured,  is,  in  fact,  a 
common  prostitute,  or  evidence  of  her  reputation,  that  she  is  a  woman 
of  ill-fame,  may  be  submitted  to  the  Jury,  to  impeach  her  credibility 
and  disprove  her  statement,  that  the  attempt  was  forcible  and  against 
her  consent.     Cainp  vs.  TJie  State.    2  Kelly 419 

14.  Interrogatories  taken  out  under  the  Act  of  1811,  cannot  be  given  in 
evidence,  for  the  defendant,  in  a  criminal  case.     McLane  vs.  The  State. 

i  Ga 835 

16.  Proof  of  the  passing,  in  payment,  iase  metal,  of  the  similitude  tsigold 
coin,  will  not  support  an  indictment  for  passing  in  payment  "counter- 
feit gold  coin."    Rouse  vs.  The  State,    i  Ga 180 
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16.  An  iudietment,  charging  the  defendant  with  passing  counterfeit  mo- 
ney to  A,  will  not  be  supported  by  proof  that  it  was  passed  to  B, 
through  A,  as  the  agent  of  the  prisoner.     Ibid. 

17.  A  bastardy  warrant,  reciting  that  the  defendant  has  been  charged, 
upon  the  esaminationof  a  single  woman,  with  beingthe  father ofabas- 
tard  child,  is  admissible,  in  evidence,  to  prove  the  arresi,  although  it 
does  not  specify  that  he  was  brought  before  the  Justice,  to  give  secu- 
rity, Ac.     Walker  vs.  The  State,     b  Ga~ 491 

18.  Where  an  assailant  intends  to  commit  a  trespass,  to  kill  him,  is  man- 
slaughter ;  but  where  a  felony,  the  killing  is  self-defence.  The  char- 
acter of  the  deceased,  for  violence,  is  admissible,  to  elucidate  this 
question.     Monroe  vs.  The  State.    5  Ga 85 

19.  Previous  threats  may  be  given  in  evidence,  on  a  trial  for  an  assault, 
with  intent  to  murder,  either  as  a  justification,  or  to  rebut  the  pre- 
sumption of  malice.    Howell  vs.  The  State    5  Ga -     48 

20.  When  an  Act  is  done,  to  which  it  is  necessary  to  ascribe  a  motive, 
it  ia  always  considered,  that  what  is  said  at  the  time,  from  which  the 
motive  may  be  collected,  is  a  part  of  the  res  gestce.  Monroe  vs.  The 
State.     5    Ga > 35 

21.  In  general,  what  a  party  says,  is  not  evidence  in  his  favor,  unless  it 
be  a  part  of  a  conversation,  some  other  part  of  which  has  been  already 
given  in  evidence ;  but  where  the  declarations  of  the  party  accompa- 
ny the  act,  it  becomes  a  part  of  the  transaction,  and  is  admissible. 
Ibid. 

22.  The  declarations  of  a  defendant,  antecedent  to  the  fact,  are  some- 
times admissible,  as  tending  to  explain  and  reconcile  his  conduct,  and 
to  discover  the  qito  animo  with  which  the  act  was  committed.    Ibid. 

23.  Threats,  accompanied  with  occasional  acts  of  personal  violenee,  are 
admissible,  to  justify  the  reasonableness  of  the  defendant's  feai-s,  pro- 
vided a  knowledge  of  the  threats  is  brought  home  to  him.    Ibid. 

24.  Repeated  quarrels  may  be  given  in  evidence,  to  establish  the  tnalo 
animo,  but  you  cannot  go  back  to  a  remote  period,  and  prove  a  partic- 
ular quarrel,  unless  it  be  followed  up  with  proof  of  a  continued  differ- 
ence, flowing  from  that  source.    Ibid. 

25.  The  character  oi  the  deceased,  for  violence,  may  be  given  in  evi- 
dence, to  show  the  motive  of  the  slayer,  where  there  is  doubt  whether 
the  act  was  done  in  self-preservation.    Ibid. 

26.  As  a  general  rule,  all  evidence  should  be  admitted,  which  will  go  to 
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show  the  state  of  feeling  between  the  parties,  at  the  time  the  offence 
was  committed.    Ibid. 

27.  If  a  libel  appears  in  a  man's  handwriting,  and  no  other  author  is 
known,  it  turns  the  proof  upon  him ;  and  if  he  cannot  produce  the 
composer,  he  is  presumed  by  law.  to  be  the  man.  Giles  vs.  The  State. 
6   Ga 276 

2S.  The  original  indictment,  with  the  verdict  and  judgment  of  convic- 
tlon  thereon,  against  the  principal  in  the  Jirst  degree,  is  admissible  in 
evidence  to  prove  his  guilt,  on  the  trial  of  the  principal  in  the  second 
degree.     Studstill  vs.  The  State.     7   Ga 2 

20.  The  record  of  the  trial  and  conviction  of  the  .principal  in  the  first 
degree,  is  conclusive  evidence  of  the  conviction,  and  prima  facie  evi- 
dence of  his  guilt,  upon  the  trial  of  the  principal  in  the  scco»(?  degree ; 
and  the  onus  lies  on  the  defendant,  to  show  that  the  principal  in  the 
first  degree   ought  not  to  have  been  convicted.    Ibid. 

30.  The  confessions  of  the  principal  in  the  first  degree,  are  admissible  to 
prove  his  guilt,  on  the  trial  of  the  principal  in  the  second  degree,  but 
not  to  prove  the  participation  of  the  latter  therein.    Ibid. 

31.  It  is  not  competent  to  prove  that  the  defendant  is  of  weak  mind, 
where  it  is  admitted  that  he  is  neither  idiot,  lunatic,  nor  insane.    Ibid. 

32.  On  the  trial  of  the  defendant  indicted  for  murder,  it  is  competent  to 
give  in  evidence  all  that  was  done  by  the  defendant  at  the  time  of  the 
killing,  and  which  constitutes  a  part  of  the  entire   transaction.    Meese 

vs.  The  State.    1  Ga 273 

S3.  On  the  trial  of  a  slave  in  this  State,  for  a  capital  offence,  the  war- 
rant and  preliminary  proceedings  had  before  the  committing  Magis- 
trates, alleged  in  the  indictment,  ought  to  be  given  in  evidence  on  the 
trial,  so  as  to  show  that  the  Inferior  Court  properly  had  jurisdiction  of 
the  offence  with  which  the  slave   is  charged.     Judge,  a  slave,  vs.  The 

3  Ga 173 


34.  "Where  the  evidence  shows  a  concert  of  action  between  two  parties 
in  relation  to  a  homicide,  the  Court  may,  in  its  discretion,  admit  the 
acts  and  declarations  of  one  accomplice  to  criminate  the  other,  touch- 
ing the  common  object,  and  such  discretion  will  not  be  controlled  by 
the  Supreme  Cowt,  except  in  case  of  manifest  abuse.  Malone,  alias 
Hall,  vs.  The  State.     8   Ga 408 

35.  On  a  trial  of  slaves  or  free  persons  of  color  under  the  Act  of  1860: 
Held,  that  it  was  illegal  to  admit  in  evidence  the   opinion  of  the  com- 
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mitting  Magistrates,  that  the  person  charged  was  guilty  of  a  capital 
oifence.    Allen,  a  slave,  vs.  The  State.    9  Qa 492 

8  6.  Where  the  prisoner  is  put  upon  his  trial,  a  Jury  impanneled  and 
sworn  for  the  purpose  of  trying  him,  and  then  a  nolle  prosequi  is  enter- 
ed without  his  consent,  the  plea  of  Autrefois  Acquit-will  bar  any  sub- 
sequent indictment  for  the  same  offence.  Reynolds  vs.  The  State.  3 
Kelly 66 

Si.  In  an  indictment  against  a  free  white  person,  under  the  Act  of  1840, 
for  being  accessory  after  the  fact,  in  the  receipt  of  stolen  goods  from 
a  slave:  ,HeZ(i,  that  in  order  to  convict  the  defendant,  the  State  must 
prove  that  the  slave  stole  the  goods.    Simmons  vs.  The  State.    4  Ga.  465 

SS.  A  libel  should  not  be  read  to  the  Jury,  until  the  defendant  has  cross- 
examined  the  witnesses  proving  its  publication.  Taylor  vs.  The  State, 
i  Qa 14 

39.  On  the  trial  of  an  indictment  against  a  bank  officer  for  embezzling 
a  large  sum  of  money  from  the  bank,  evidence  going  to  show  that  he 
■was  in  straightened  circumstances,  and  was  dealing  to  a  large  amount, 
shortly  before  the  larceny,  in  the  purchase  of  lottery  tickets,  thereby 
creating  the  necessity  upon  him  for  the  use  of  large  sums  of  money, 
is  admissible  for  the  consideration  of  the  Jury :  especially  when  cor- 
roborated by  confessions  of  the  prisoner  himself,  of  lai'ge  losses  in  the 
lotteries,  about  the  time  of  the  larceny.    Bulloch  vs.  The  State.  10  Oa.    46 

40.  On  the  trial  of  an  indictment  against  a  free  white  citizen,  the  State 
may  give  in  evidence  the  confessions  of  a  negro,  when  extorted  by 
the  pain  of  punishment,  provided  they  are  proved  by  a  white  person, 
not  as  independent  testimony,  but  as  an  inducement  and  in  illustration 
of  what  was  said  and  done  by  the  accused,  he  being  present,  con- 
senting that  the  negro  should  tell  all  he  knew.    Berry  vs.   The  State. 

W  Ga 611 


III.     PRAOTIOE. 

1 .  Where  an  indictment  is  about  to  be  presented  against  a  Justice  of  the 
Peace,  for  mal-practice,  the  Court  will  hear  a  motion  for  a  continu- 
ance, until  the  witnesses  of  the  defendant  may  be  present.     The  State 

vs.  Pettihone.     T.  U.  P.  Charl 300 

2.  The  right  of  a  prisoner,  under  the  laws  of  Geoi'gia,  to  have  a  copy  of 
the  indictment,  and  a  list  of  the  witnesses  who  gave  testimony  before 
the  Grand  Jury,  is  waived,  by  not  making  the  demand  before  arraign- 
ment.   State  vs.  Oalvin  et  al.    R.  M.    Oharl. 142 
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3.  The  Court,  on  motion  of  the  Solicitor  General,  and  upon  reasonable 
notice  to  the  prisoner,  (charged  with  felony,  or  with  a  crime  which 
might  subject  him  to  penitentiary  imprisonment  for  three  years)  will 
permit  the  names  of  witnesses  to  be  indorsed  on  the  indictment,  who 
did  not  give  testimony  before  the  Grand  Jury,  and  such  witnesses 
may  be  examined  before  the  Petit  Jm'y.    Ibid. 

4.  But  without  such  notice,  such  witness  cannot  be  sworn  or  examined. 
Ibid. 

5.  Where  principal  and  accessory  in  a  felony  are  jointly  indicted,  it  is 
a  matter  of  discretion  with  the  Solicitor  General,  whether  they  shall 
be  jointly  or  severally  tried,  particularly  when  they  have  joined  in 
the  general  issue.    Ibid. 

6.  The  Court  will  not  compel  the  prosecutor  to  elect,  upon  an  indict- 
ment charging  the  prisoner  with  larceny,  and  receiving  stolen  goods, 
etc.  where  it  appears  by  the  indictment,  that  the  charges  relate  to  the 
same  transaction,  modified  to  meet  the  proof.  State  vs.  Sogan.  R.  M. 
Gharl. 474 

7.  It  seems  that  if  an  existing  indictment  be  altered  by  the  prosecuting 
officer,  and  submitted,  thus  changed,  to  the  Grand  Jury,  who  again 
retui'n  "  true  bill,"  thereon,  such  informality  will  not  destroy  the  se- 
cond indictment,  even  though  nol.  pros,  be  subsequently  entered  on 
the  minutes,  in  reference  to  the  first  indictment.    State  vs.  Allen.    R. 

M.    Charl 618 

8.  Where  one  of  three  defendants,  jointly  indicted,  elects  to  be  tried 
separately,  under  the  provisions  of  the  Penal  Code,  the  trial,  as  to 
him,  is  to  be  considered  in  the  same  manner  as  if  he  had  been  sepa- 
rately indicted  for  the  ofience.    Jones  vs.  Tlie  State.    1  Kelly 616-18 

9.  When  defendants,  jointly  indicted,  elect  to  be  tried  separately,  it  is 
the  privilege  of  the  prosecuting  officer,  who  asserts  the  affirmation  as 
to  their  guilt,  to  detei-mine  which  of  them  he  will  fii-st  put  on  trial. 
Ibid 

10.  Under  the  19th  section  of  the  14th  division  of  the  Penal  Code,  no 
entij  of  nolle  prosequi,  shall  be  made  after  a  case  has  been  submitted  to 
the  Jury,  except  by  the  consent  of  the  defendant.  A  case  is  submit- 
ted when  the  prisoner  has  been  arraigned,  the  plea  of  not  guilty  filed 
and  the  Jury  impanneled  and  sworn.    Newsom  vs.  The  State.    2  Kelly.    60 

11.  Before  a  Jury  is  impanneled  in  a  criminal  case,  a  nolle  prosequi  may 
be  entered  at  the  pleasure  of  the  prosecuting  officer ;  but  when  once 
the  accused  is  put  on  his  trial,  and  a  Jury  sworn  for  that  purpose,  it  is 
the  right  of  the  defendant  to  have  them  pass  upon  his    case  ;  and  if, 
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after  thus  submitted,  a  nolle  prosequi  shall  be  entered  on  the  bill  of 
indictment,  ■without  the  consent  of  the  prisoner,  it  amounts  to  an  ac- 
quittal.    Reynolds  vs.  The  State.     3  Kelly 66 

12.  As  a  matter  of  practice,  the  libel  should  not  be  read  to  the  Jmy, 
until  the  defendant  has  cross-examined  the  witness  proving  its  pub- 
lication.    Taylor  vs.  The  State.    4  Go, 14 

13.  The  owner  or  manager  of  a  slave,  charged  with  a  capital  offence, 
when  acting  as  the  counsel  of  his  slave  on  the  tiial,  can  lawfully 
waive  the  number  of  Jurors  required  by  the  Statute  to  be  impannel- 
ed  for  the  trial  of  such  slave,  and  consent  to  take  the  first  twelve  on 
the  Jui-y  list.    Alfred  vs.  The  State.     6  Ga 483 

14.  On  the  trial  of  a  slave,  charged  with  a  capital  ofiFence,  and  a  ver- 
dict of  guilty,  the  Court  will  not  interfere  to  grant  a  new  trial  on  the 
ground  that  the  evidence  was  not  sufficient  to  authorize  a  verdict, 
where  there  is  some  evidence  for  the  consideration  of  the  Jury,  and  no 
error  in  law  apparent  on  the  face  of  the  record.    Ibid. 

15.  Under  the  18th  section,  14th  division  of  the  Penal  Code,  a  defend- 
ant is  entitled  to  make  his  demand  for  trial  at  the  first,  second  or  any 
subsequent  term  of  the  Court.    Denny  vs.  The  State.    6  Ga 491 

16.  Where,  upon  demand  made,  the  Court  passes  an  order  that  the  de- 
fendant be  tried  at  the  nexttei'm,  or  discharged,  the  legal  inference 
is,  that  the  Court  did  its  duty,  and^hat  there  was  at  that  time  a  Ju- 
ry impanneled  and  qualified  to  try  the  cause.    Ibid. 

11.  Where,  under  a  demand,  a  defendant  is  finally  discharged,  the  bet- 
ter practice  is,  that  the  order  of  discharge  recite,  that  at  that  term 
there  was  a  Jury  impanneled  and  qualified  to  try  the  cause.     Ibid 

18.  Wheredefendants,  indicted  jointly,  sever  on  their  trial,  it  is  the  priv- 
ilege of  the  State's  counsel  to  elect  which  shall  be  tried  first ;  and 
where  issue  is  joined  upon  a  plea  of  Autrefois  Acquit,  by  one  defend- 
ant, before  he  announces  himself  ready  for  trial  on  the  merits,  and 
that  issue  is  disposed  of,  this  does  not  amount  to  an  election  by  the 
State,  and  the  other  defendant  may  be  placed  first  on  his  trial.  Studstill 

vs.  The  State.     1  Ga 2 

19.  The  absence  of  a  witness,  the  object  of  whose  testimony  is  to  im- 
peach another  witness,  expected  to  be  introduced  by  the  State,  is  good 
ground  for  a  continuance  ;  but  if  the  witness,  on  the  part  of  the  State 
is  not  introduced,  the  Court  will  not  grant  a  new  trial,  notwithstand- 
ing the  motion  for  a  continuance  was  refused.    Ibid. 

20.  Where  a  defendant,  who  is  indicted  for  murder,  made  a  motion  to 
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continue  his  cause,  on  the  gi-ound  of  the  absence  of  two  material  wit- 
nesses, who  had  been  subpoenaed,  it  is  no  error  for  the  Court  to  post- 
pone the  trial,  and  compel  the  attendance  of  the  witnesses,  by  the 
process  of  the  Court.    Reese  vs.  The  State,    1  Ga 373 

21.  Where  a  defendant,  indicted  for  murder,  moves  the  Court  to  continue 
his  cause,  on  the  ground  that  there  was  great  excitement  and  preju- 
dice against  him,  in  the  public  mind,  so  that  he  could  not  have  a  fair 
trial,  and,  to  support  his  own  affidavit,  introduced  two  witnesses,  who 
contradicted  defendant's  statements  as  to  such  public  excitement : 
Seld,  (hat  it  was  no  error  in  the  Court  to  refuse  a  continuance.    Ibid. 

22.  Upon  the  trial  of  a  slave,  for  a  capital  offence,  when  the  evidence 
on  the  prosecution  has  closed,  and  the  cause  submitted  to  the  Jury,  on 
both  aides,  further  evidence  cannot  be  admitted,  on  behalf  of  the  prose- 
cution, against  the  defendant.     Judge,  a  slave,  vs.  The  State.     8Ga..,   IIS 

23.  There  is  no  restraint  on  the  power  of  the  State  Attorney,  to  enter  a 
"  moHe  jorosejai,"  on  any  bill  of  indictment,  with  the  concun-ence  of 
the  Court,  provided  the  case  hasnot  been  submitted  to  the  Jury.  Dur- 
ham vs.  Tlie  State.     9  Oa 306 

24.  The  18th  section  of  the  14th  division  of  the  Penal  Code,  allowing  any 
person,  against  whom  a  true  bill  of  indictment  is  found,  for  an  offence 
not  affecting  life,  to  place  on  the  minutes  of  the  Court  a  demand  for 
trial,  and  entitling  the  accused  to  be  absolutely  discharged  and  ac- 
quitted of  the  offence,  if  such  person  is  not  tried  at  the  term  at  which 
the  demand  is  made,  or  at  the  next  succeeding  term  thereafter,  is  im- 
perative in  its  language,  and  admits  of  no  exception ;  trial  or  acquittal, 
are  the  only  alternatives.    Ibid. 

» 
26.  Where  the  offence  has  been  recently  committed,  and  the  party  ac- 
cused imprisoned  during  the  whole  time  which  intervened  between 
his  arrest  and  trial,  it  is  good  cause  of  continuance,  in  a  capital  case, 
at  the  first  term  after  the  bill  is  found,  that  the  defendant  cannot  come 
safely  to  trial,  on  account  of  the  excitemeatin  the  public  mind  against 
him ;  and  the  affidavit  of  the  prisoner,  when  made  and  filed  in  terms 
of  the  law,  cannot  be  contradicted  or  traversed,  either  by  a  cross-ex- 
amination or  aliunde  proof     Bishop  vs.  The  State.     9  Ga 121 

26.  A  defendant  in  a  criminal  cause,  at  the  2d  term,  moves  to  continue, 
on  the  ground  that  a  material  witness  was  absent,  who  had  been  sub- 
pcenaed  and  recognized  to  appear,  and  his  expenses  tendered  to  him, 
and  that  he  expected  to  prove  by  him,  that  one  of  the  witnesses  ex- 
pected to  be  introduced,  and  relied  on  by  the  State,  said  "that  if  hard 
swearing  would  send  defendant  to  the  penitentiary,  he  should  go :" 
jHeZd,  that  the  showing  was  sufficient.     Fox  vs.  The  State.    ^JGa....   SIS 
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2Y.  It  is  not  competent  for  the  Court  to  refuse  a  continuance,  after  a  le- 
gal showing  has  been  made,  upon  the  ground  of  the  Court's  private 
knowledge  of  the  good  character  of  the  witness,  sought  to  be  im- 
peached by  the  testimony  of  the  absent  witness,  and  the  Court's  want 
of  confidence  in  the  integrity  of  the  party  moving  the  continuance. 
Ibid. 

26.  It  is  the  duty  of  the  Court  to  keep  the  Jury  together,  in  a  criminal 
case,  from  the  time  it  is  submitted  to  them,  until  they  are  finally  dis- 
charged from  its  consideration.    Berry  vs.  J' he  State.    10  (?a 511 

29.  Should  the  counsel,  on  both  sides,  unite  in  petitioning  the  Court  to 
permit  the  Jury  to  disperse,  there  would,  perhaps,  be  no  impropriety 
in  granting  the  application,  at  any  rate,  in  the  trial  of  petty  offences  ; 
still,  it  is  a  discretion  which  should  be  very  cautiously  exercised,  un- 
der any  circumstances.    Ihid, 


IV.  PARTICULAR  OFFENCES. 

1.  The  Act  9th  George  I.  commonly  called  the  ''  Black  Act,"  is  not  in 
force,  in  Georgia.     Tlie  State  vs.  OampbeU.    T.  XT.  P.  Chart 166 

2.  On  indictment  for  swindling,  the  proof  was,  the  defendant  had,  by 
false  representations,  induced  the  prosecutor  to  purchase  and  pay  for 
a  tract  of  land,  which  defendant  had  already  sold  and  conveyed  to 
another ;  on  motion,  to  enter  nol.  pros,  for  defect  of  proof,  prosecutor 
not  having  tested  his  title  by  action  of  ejectment,  the  Court  overruled 
the  motion.    State  vs.  Doosier.    Dudley 155 

3.  And  indictment  for  burglary,  will  not  authorize  a  verdict  of  "larce- 
ny, by  privately  stealing  in  the  house."  The  offences,  under  the  Penal 
Code  of  Georgia,  are  distinct,  in  all  their  properties.  Burglary  must 
be  committed  in  a  dwelling-house,  and  "larceny  from  the  house,"  in 
a  house  "  other  than  the  dwelling-house."  State  vs.  Moloney.  R.  M. 
Gharl • S4 

4.  The  49th  section  of  the  6th  division  of  the  Penal  Code  of  Georgia,  pre- 
scribes the  punishment  to  be  inflicted  on  a  person  who  shall  falsely 
and  fraudulently  make,  sign  or  print,  &c.  any  counterfeit  note  or 
bill  of  a  bank,  <Sjc.  The  52d  section  declares,  that  if  any  person  shall 
falsely  and  fraudulently  pass,  pay,  <Sic.  any  false,  forged,  counter- 
feit or  altered  note,  as  aforesaid,  &a. :  Held,  that  the  latter  s'ection 
must  be  taken  in  connection  with  the  former;  that  the  term  coun- 
terfeit was  sufiicient,  without  the  addition  of  the  words,  "  in  imitation 
of"  "or  purporting  to  be,"  and  that  there  was  no  repugnancy  or  incon- 
sistency in  these  sections.    State  vs.  Oahin  et  ttl.    B.  M.  Chart. IBl 
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5.  The  Penal  Code  of  Georgia  presciibes  the  punislimeut  for  counterfeit- 
ing, (fee.  the  note  of  any  incorporated  bank,  '"whose  notes  are  in  circu- 
lation in  this  State."  Is  the  -word  are  to  be  construed  as  relating  only 
to  banks  whose  bills  were  in  circulation  in  this  State  at  the  time  of 
the  passage  of  the  Act  ?     Quere?    Ibid. 

6.  Perjury  is  felony,  under  the  criminal  laws  of  Georgia.    Ibid 

I.  Perjury,  at  Common  Law,  is  abrogated,  in  Georgia.    Ibid. 

8.  Evidence  must  be  given,  on  an  indictment  for  larceny,  that  the  thing 
stolen  is  of  some  value.    State  vs.  Allen.    H.  M.  Chart 618 

9.  But  it  is  not  necessary  that  the  subject-matter  of  the  larceny  should 
be  of  value  to  thu'd  persons,  if  valuable  to  the  owner.     Ibid. 

10.  The  facts,  that  the  defendant  is  the  father,  and  that  he  has  failed  or 
refused  to  give  the  bond,  in  pursuance  of  law,  for  the  education  and 
maintenance  of  the  child,  constitute  the  offence  of  bastardy.    Zocke 

vs.  The  State.     3  Kelly 639 

I I.  Indictment  for  assault,  with  intent  to  commit  a  rape,  need  not  denom- 
inate the  offence  a  misdemeanor.     Camp  vs.  The  State.     Z  Kelly 419 

12.  When  an  indictment  accuses  tlie  defendant  of  a  misdemeanoi-,  and 
then  specifies  that  such  misdemeanor  consists  in  keeijing  anopen  tip- 
pling house  on  the  Sabbath  day,  contrary  to  the  Statute,  the  accu- 
sation of  the  offence  in  the  indictment  is  sufiScient,  under  the  provis- 
ions of  the  Penal  Code.     Hall  vs.  The  State.     3  'Kelly 21 

13.  When  the  Statute  declares,  "any  person  who  shall  be  guilty  of 
keeping  open  tippling  houses  on  the  Sabbath  day,''  the  keeping  open 
a  tippling  house,  on  the  Sabbath  "day,  is  a  violation  of  the  Statute. 
Ibid. 

U.  The  keeping  open  a  tippling  house  on  the  Sabbath  day  is  indictable 
and  punishable,  without  proof  that  the  defendant  sold  liquor,  or  that 
the  same  was  a  nuisance,  or  hurtful  to  the  neighborhood,  or  to  the  re- 
ligion and  morals  thereof;  the  offence  consists  in  keeping  open  the 
doors  of  the  tippling  shop  on  the  Sabbath  day.    Ibid. 

15.  Under  the  Constitution  of  the  U.  S.  have  the  State  Legislatures  any 
authority  over  offences  relative  to  the  counterfeiting  of  the  current 
coin  of  the  U.  S.S     Query.    House  vs.  The  State.    4  Ga 136 

16.  An  indictment  charging  a  libel  to  have  been  published,  "of  and  con- 
cerning the  character  of  R.  M.  G."  is  equivalent  to  an  allegation   that 

it  was  "of  and  concerning  R.  M.G."     Taylor  vs.   The  State.    4Ga..     14 
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17.  An  iadlotment  is  not  good,  which  charges  an  offence  on  its  face,  bar- 
red by  the  Statute  of  Limitations,  without  alleging  one  of  the  excep- 
tions to  the  Statute,  to  prevent  its  operation.    McLane  vs.  The  State. 

i  Ga 335 

18.  An  indictment  charging  the  defendant  Vi'ith  publishing  a  certain  libel, 
set  out  in  full  in  the  indictment,  which  was  written  hy  a  third  person,  is 
sufficiently  certain,  -without  charging  that  the  same  was  written  by 
such  third  person.     Taylor  vs.  The  State.    4  Ga 14 

19.  The  question  of  malice  in  the  publication,  is  a  question  for  the  Jury. 
Ibid. 

20.  As  to  how  far  a  publication  may  be  justified  in  protection  of  legal 
rights,  see  Opinion  of  Judge  Fleming.    Ibid. 

21.  Where  an  assailant  intends  to  commit  a  trespass,  to  kill  him  is  mara- 
slaughter;  but  where  a  felony,  the  killing  is  in  self-defence.  The  char- 
acter of  the  deceased  for  violence  is  admissible,  to  elucidate  this  ques- 
tion.   Monroe  vs.  The  Slate.      B  Ga 85 

22.  Such  crimes  as,  by  the  Common  Law,  are  followed-  by  judgment  of 
forfeiture  of  lands  or  goods,  or  both,  are  felonies  in  England.    Adams 

vs.  Barrett.    5  Ga 404 

23.  Mayhem  was  not  felony  by  the  Common  Law,  except  by  castration. 
Ibid. 

24.  In  an  indictment  for  a  libel,  placed  in  a  situation  where  it  might 
have  been  seen  and  read :  Held,  that  it  is  unnecessary  to  aver  or  prove 
that  it  was  seen  or  read.     Giles  vs.  The  State.     6  Ga 216 

25.  If  a  libel  import  defamation  on  its  face,  of  a  particular  person,  it  is 
unnecessary  to  insert  inuendoes  in  the  indictment.    Ibid. 

26.  It  is  libellous  to  charge  a  person  with  being  a  drunkard,  a  cuckold, 
and  a  tory.    Ibid. 

27.  A  person  who  appears  to  have  written  a  libel,  which  is  afterwards 
published,  will  be  considered  as  the  maker  of  it,  unless  he  show  anoth- 
er to  be  the  author  of  it,  or  prove  the  act  to  be  innocent  cf  itself.   Ibid. 

28.  If  a  libel  appears  in  a  man's  handwriting,  and  no  other  author  is 
known,  it  turns  the  proof  upon  him;  and  if  he  cannot  produce  the 
composer,  he  is  presumed  by  law  to  be  the  man.    Ibid. 

29.  The  Act  of  1S47,  to  prevent  white  persons  from  gambling  with  ne- 
groes and  free  persons  of  color,  creates  the  offence  in  three  different 
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forms:  Ist.  Playing  ani  betting  by  those  engaged  in  the  game.  2d. 
Playing  without  betting  by  those  engaged,  but  with  the  purpose  that 
others  may  bet.  3d.  Betting  on  a  game  played  by  others.  Johnson 
vs.  The  State.    8   Qa 463 

30.  Playing,  per  se,  is  not  an  offence  under  that  Act.    Ihid. 

31.  Query.  Whetherproof  of  playing  alone  will  create  a  presumption 
of  guilt,  so  as  to  put  the  accused  upou  proof  that  the  playing  was 
without  betting,  and  without  a  purpose  or  intention  that  others  might 
bet?     Ihid. 

32.  In  an  indictment  for  larceny  from  the  house,  it  is  not  necessary  to 
allege  that  the  accused  entered  with  an  intent  to  steal ;  the  crime  may 
be  consummated  where  the  original  entry  was  not  felonious.  Berry  vs. 
The  State.     10  Ga 611 

33.  Proof  that  a  trunk  was  taken  and  carried  away  from  the  house,  in 
which  there  was  money,  is  sufficient  to  sustain  a  charge  of  taking  and 
carrying  away  money,  especially  when  all  the  facts  show  the  quo  ani- 
mo  with  which  the  trunk  was  taken.     Ihid. 

See  Specific  Offences,  under  their  appropriate  heads. 


V.    GENERAL  PRIKCIPLES. 

1.  In  this  country,  no  person  can  be  injured  in  his  personal  property, 
without  an  opportunity  of  defending  himself;  consequently,  an  order 
of  a  City  Council  imposing  penalties  upon  a  citizen  for  keeping  a  faro- 
table,  without  his  being  heard,  is  illegal  and  void.  The  State  vs.  The 
Corporation  of  Savannah.     T.  U.  P.  Charl 286 

2.  It  seems  that  the  Penal  Code  of  Georgia  does  not  abrogate  all  the 
Criminal  Law  of  England,  in  force  anterior  to  its  passage,  but  leaves 
it  as  it  was,  with  a  restriction  only,  as  to  any  punishment  which  may 
be  incompatible  with  the  nature  and  pm-poses  of  a  penitentiary  sys- 
tem.   State  vs.  Malony.    R.  M.  Charl 84 

3.  A  person  charged  with  a  felony  in  another  State,  and  fleeing  to  this, 
may,  upon  a  principle  of  comity  between  sovereign  States,  be  detain- 
ed for  a  reasonable  period,  for  the  purpose  of  afifording  an  opportunity 
to  the  proper  authority,  to   demand   the  prisoner.    State  vs.  Howell. 

B.  M.  Charl 120 

4.  Where  a  felony  of  a  high  grade  was  charged  upou  a  prisoner,  it 
rests  in  the  sound  discretion  of  the  Court,  whether  he  shall  be  ad- 
mitted to  bail ;  and  where,  on  such  a  charge,  the  affidavits  against  him 
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are  very  positive,  and  there  are   no   extrinaio  circumstances  in  hia 
favor,  bail  will  be  refused.     Ibid. 

5.  Where  it  appears  upon  a  charge  of  homicide,  that  there  are  favora- 
ble circumstances  in  the  case,  and  there  is  a  presumption  that  the 
prisoner  has  been  guilty  of  manslaughter  only,  the  Court  ^111  exercise 

its  discretion  by  admitting  bail.     State  vs.  Wicks.    R.  M.  Chart 139 

6.  Penal  Statutes  cannot  have  a  retrospective  operation.  Spencer  vs. 
Negroes  Amy  and  Thomas.    R.  M.  Charl ItS 

*t.  Felony  in  Georgia,  is  the  commission  of  a  crime,  which  subjects  to 
penitentiary  punishment.    A  vs.  B.    R.  M.  Cliarl 228 

8.  Forfeiture  of  lands  or  goods,  is  not,  in  Georgia,  a  component  part 
of  the  punishment  of  felony.     Ibid. 

9.  The  Judges  of  the  Superior  Court  in  Georgia,  have  a,  discretionary 
power,  (governed  by  the  circumstances  of  the  case)  to  bail  in  all  ca- 
ses whatsoever.    State  vs.  Abbott     R.  M.  Charl 244 

10.  It  is  not  a  suflScient  ground  for  bail,  that  the  verdict  of  the  Coroner's 
Jury  does  not  charge  the  prisoner  with  felonious  homicide,  if  the  af- 
fidavits and  depositions  talsen  by  the  Coroner  and  the  committitig 
Magistrate,  talsen  in  connection  with  the  verdict,  show  that  a 'felony 
has  been  committed,  or  is  charged.    Ibid. 

11.  And  where,  on  such  charge,  it  appears  that  the  prisoner  has  confes- 
sed that  the  death  was  caused  by  him,  he  will  not  be  bailed,  unless 
there  be  the  existence  of  soma  special  cause  to  induce  it.    /  hid. 

12.  Though  the  prisoner  on  his  ti-ial,  is  entitled  to  have  the  whole  of 
hia  confession  given  in  evidence,  if  any  part  is  offered ;  yet,  on  applica 
tion  for  bail,  the  exculpatory  circumstances  stated  by  him  in  such  con- 
fession, will  not  be  sufficient  to  sustain  the  application,  unless  sup- 
ported by  other  testiVnony,  or  strong  intrinsic  presumptions  of  their 
truth.     IbiA. 

13.  A  person  charged  with  felony,  cannot  make  the  omission  of  a  public 
officer  to  prosecute  at  the  succeeding  term,  a  ground  for  bail,  unless 
such  omission  has  operated,  or  may  operate  oppressively.     Ibid. 

14.  The  words  "ea!^os</acfo  laws,"  are  to  be  applied  exclusively  to 
criminal  laws.    Forsyth  vs.  Marbury.    R.  M.  Oliarl 324 

15.  The  confinement  of  an  insolvent  debtor,  convicted  of  fraudulent 
practices,  under  the  Insolvent  Laws  of  Georgia,  is  merely  a  continua- 

24 
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tion  of  the  confinement  under  civil  process ;  it  is  not  a  punishment  in- 
flicted for  a  crime.     State  vs.  Simpson.    R.  M.  Oliarl 122 

16.  After  conTiction,  the  prisoner  moved  for  a  new  trial,  producing  the 
affidavit  of  prosecutor,  that  he  had  sworn  falsely  on  the  trial,_  and 
that  prisoner  never  stabbed  him.  But  it  appearing  to  the  Court,  that 
the  prosecutor  had  been  drinking  liquor,  and  that  his  mind  was  cloud- 
ed thereby,  at  the  time  such  affidavit  was  administered ;  that  the 
contents  of  such  affidavit  were  not  read  to  him  by  the  Magistrate,  and 
that  he  was  sworn  thereto,  upon  his  saying  that  he  knew  the  con- 
tents—that  said  affidavit  was  made  by  prosecutor  with  the  intention 
of  immediately  leaving  the  State — that  there  was  strong  ground  to 
believe  that  he  was  tampered  with,  and  the  identity  not  being  clearly 
proved,  and  his  testimony  given  on  the  trial,  having  been  confirmed 
by  two  disinterested  witnesses — the  motion  was  refused.  State  vs. 
Henley.    R.  M.    Chart 505 

17.  A  fine,  remitted  by  an  Executive  pardon,  being  in  the  hands  of  the 
Attorney  General  or  other  officer  of  Court,  unappropriated  in  the 
manner  presci'ibed  by  law,  will  be  refunded,  under  an  order  of  the 
Court,  by  rule,  against  such  officer.  In  the  matter  of  the  Attorney 
Genefal.     1  Kelly 607-10 

18.  The  condition  of  a  recognizance,  or  bond  to  appear  and  answer  to  a 
criminal  charge,  at  a  given  term  of  the  Court,  is  not  fulfilled  by  the 
principal  being  present  at  that  term  ;  the  condition  of  such  a  bond  is 
not  fulfilled  by  appearing  and  answering  to  the  charge,  by  pleading 
to  it,  but  the  accused  must  be  and  appear  at  the  first  term,  and  con- 
tinue to  appear,  until  he  is  permitted  to  go,  by  leave  of  the  Court  had, 
or  until  he  is  acquitted  or  otherwise  legally  discharged ;  or  if  convict- 
ed, imtil  sentence  is.  passed,  in  order  to  the  fulfilment  of  the  obliga- 
tion of  the  bond,  and  the  release  of  the  securities.  Alexatider  et  al.  vs. 
The  State.     2  Kelly i 138 

19.  If  a  man  has  reason,  sufficient  to  distinguish  between  right  and 
wrong,  in  relation  to  a  particular  act  about  to  be  committed,  he  is 
criminally  responsible.  An  exception  to  this  rule,  however,  is,  where 
a  man  has  reason  sufficient  to  distinguish  between  right  and  wrong,  as 
to  a  particular  act  about  to  be  committed,  yet,  in  consequence  of  some 
delusion,  the  will  is  overmastered,  and  there  is  no  criminal  intent, 
provided  the  act  itself  is  connected  with  the  peculiar  delusion  under 
which  the  prisoner  is  laboi'ing.     Roberts  vs.  The  Stale.     Z  Kelly 326 

20.  The  question  of  malice,  in  the  publication  of  a  libel,  is  a  question  for 
the  Jury.     Taylor  vs.  The  State.     4  Ga 14 

,  21.     In  Georgia,  the  perspn  injured  is  not  bound  to  prosecute  the  offend- 
er to  conviction  or  acquittal,  before  he  is  entitled  to  bring  an  action 
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for  the  civil  injury,  except  in  treason  and  felony, by  tlie  Common  Law. 
Adams  vs.  Barrett.    5  Ga 404 

22.  Such  crimes  as,  by  the  Common  La-w,  are  followed  by  judgment  of 
forfeiture  of  lands  or  goods,  or  both,  are  felonies  in  England.    Ibid. 

23.  In  criminal  cases,  it  is  the  right  and  duty  of  the  Judge  to  instruct, 
and  officially  direct,  the  Jury,  as  to  the  law  of  the  case,  whilst  they 
have  also  the  right  to  judge  of  the  law,  as  well  as  of  the  facts.     Holder 

vs.  The  State.     5  Ga 441 

24.  On  the  trial  of  criminal  cases,  moral,  and  not  mathematical  or  met- 
aphysical certainty,  is  all  that  the  law  requires,  or  that  is  attainable. 
Giles  vs.  The  State.     7   Ga 216 

25.  The  doubts  of  a  Jury,  to  justify  an  acquittal,  should  be  reasonable, 
and  not  a  mere  vague  conjecture  or  possibility  of  the  innocence  of  the 
accused.    Ibid. 

26.  Direct  and  irrefragable  evidence  cannot  and  need  not  be  always  pro- 
duced in  criminal  cases  ;  all  that  is  necessary,  is,  that  the  Jury,  wheth- 
er the  proof  be  positive  or  presumptive,  be  satisfied  of  the  defendant's 
guilt.    Ibid. 

21.  Where  the  Court  charges  the  Jury  correctly,  on  a  point  of  law, 
it  ia  no  error  that  the  Judge  did  not  specify,  more  minutely,  the 
shades  of  diflFerence  in  the  law,  where  no  request  is  made  by  counsel, 
for  this  purpose.     Studstill  vs.  The  State.     1  Ga 2 

28.  The  presiding  Judge  has  the  right,  and  it  is  his  duty  to  declare, 
what  the  law  is  upon  a  given  state  of  facts.    Ibid. 

29.  Where  the  Court  charges  the  Jury,  that  it  is  "  not  a  little  surprised 
that  there  should  be  an  attempt  made  to  acquit  the  defendant,"  who  was 
indicted  for  an  assault  and  battery,  but  also  instructed  them,  that  it 
was  their  duty  to  acquit  or  convict  the  defendant,  as  the  evidence 
might  or  might  not  bring  him  within  the  definition  of  the  offence : 
Held,  that  although  the  first  part  of  the  charge  was  clearly  objection- 
able, yet,  taking  the  whole  together,  there  was  not  such  error  in  law, 
as  would  authorize  the  reversal  of  the  judgment,  and  the  granting  of 

a  new  trial.    Keaton  vs.  The  State.    1  Ga 189 

80.  A  writ  of  error  does  not  lie  to  the  Supreme  Court,  in  a  criminal 
cause,  at  the  instance  of  the  State.     The  State  «.  Jones.    7  Ga 429 

31.  Where  a  witness  had  been  subpisnaed,  in  a  criminal  prosecution,  to 
attend  Court,  out  of  the  County  of  his  residence,  in  behalf  of  the  de- 
fendant, who  was  acquitted  on  the  trial:  Held,  that  such  witness  had 
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no  legal  authority  to  charge  for  hia  attendance  and  mileage,  and  col- 
lect the  same  on  his  subpoena,  as  an  execution  against  the  defendant. 
Howell  vs.  Blaclcwell.     1    Ga 443 

32.  When  a  Jury  has  been  regularly  drawn  and  summoned,  for  the  trial 
of  a  slave,  charged  with  a  capital  offence,  according  to  the  Statutes  of 
this  State,  such  slave  is  entitled  to  be  tried  by  such  Jury,  and  the  Jus- 
tices of  the  Inferior  Court  have  not  the  right  capriciously  to  discharge 
such  Jury,  without  some  good  and  legal  cause,  and  summon  any  other 
Jury  for  the  trial  of  such  slave.     Judge,  a  slave,  vs.  The  State.     8Ga..  173 

33.  It  is  no  objection  to  a  Juror,  drawn  and  summoned  for  the  trial  of  a 
slave,  who  appeared  and  answered  to  his  name,  that  the  summons  was 
left  at  his  residence,  and  not  served  personally.     Ibid. 

34.  It  is  no  objection  to  a  Juror,  because  there  was  a  mistake  as  to  his 
middle  name,  who  appeared  and  answered,  stating  his  right  name. 
The  mistake  was  properly  corrected  and  the  Juror  impanneled. 
Ibid. 

35.  Upon  the  trial  of  a  slave,  for  a  capital  offence,  when  the  evidence, 
on  the  part  of  the  prosecution,  has  closed,  and  the  cause  submitted  to 
the  Jury,  on  both  sides,  further  evidence  cannot  be  admitted,  on  be- 
half of  the  prosecution,  against  the  defendant.     2  bid. 

36.  Where  a  Juror  has  answered  negatively,  both  of  the  questions  pro- 
pounded by  the  Act  of  1843,  and  been  found  competent  by  triors, 
(who  were  not  specially  sworn  for  that  purpose,)  and  been  accepted 
by  the  prisoner,  and  sworn  in  chief,  and  the  Court,  to  cure  the  irregu- 
larity, causes  the  Juror  to  be  put  again  upon  the  prisoner,  who  object- 
ed, on  the  ground  that  he  had  already  been  sworn  in  chief,  and  was 
thereby  understood  by  the  presiding  Judge,  to  insist  on  the  Juror's  sit- 
ting in  the  case :  Held,  that  nothing  had  transpired,  in  relation  to  this 
Juror,  to  constitute  a  good  challenge  for  cause,  and  that  if  a  good  cause 
and  waived,  the  consent  cm'es  the  irregularity.  Malone  alias  Sail  vs. 
The  State.     8   Oa 408 

37.  A  ■flfarrant  to  arrest  a  person  accused  of  crime  before  indictment, 
must  specify  the  offence,  the  authority  under  which  it  is  issued,  the 
person  who  is  to  execute  it,  and  the  person  to  be  arrested;  and  the 
warrant  of  commitment  must  describe  the  offence,  plainly  and  fully, 
and  the  time  and  place  of  its  commission.     Brady  vs.  Davis.    9Ga...     78 

38.  A  Bench  warraut,  and  a  warrant  of  commitment  after  indictment, 
are  sufficient,  if  they  recite  the  fact  of  indictment,  and  describe  the  of- 
fence generally.    Ibid,,. 

39.  An  officer  arresting  a  criminal,  is  not  authorized  to  charge  "rail- 
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road  fare"  in  his  bill  of  costs — lie  is  only  authorized  to  charge  mileage, 
and  if  the  officer  conveys  the  prisoner  upon  the  railroad,  it  is  at  his 
own  responsibility.    Peters  alias  Simpson  vs.  The  State.    ^  Ga 109 

40.  Each  County  is  bound,  by  law,  to  keep  a  good  and  sufficient  jail,  for 
the  safe-keeping  of  criminals,  at  the  charge  of  the  County,  and  if  there 
is  not  such  a  jail,  and  a  guard  is  necessary  for  their  safe-keeping,  the 
expenses  of  such  guard  must  be  paid  by  the  County,  and  not  by  the 
defendants  who  may  be  guarded.    Ihid. 

41.  When  the  defendant  is  convicted,  and  cash  funds  are  in  the  hands 
of  the  arresting  officer,  belonging  to  defendant,  judgment  should  be 
entered  for  coats,  according  to  the  Acts  of  1820  and  1830,  and  the  mo- 
ney applied  to  its  satisfaction — the  balance  paid  over  to  defendant. 

im. 

42.  When  a  capital  offence  is  committed  by  a  slave,  during  the  session 
of  the  Superior  Court,  and  the  papers  are  returned,  it  is  competent  for 
the  Court  to  proceed  to  trial  at  that  term.  Allen  vs.  The  State.   9  Oa.  492 

43.  A  mittimus,  not  specifying  the  time  and  place  of  the  offence,  is  void, 
and  the  prisoner  will  be  discharged  upon  habeas  corpus.  The  State  vs. 
Bandy.     Georgia  Decisions,  pari  IT. 40 

44.  Upon  the  trial 'of  a  criminal  cause,  it  is  error  in  the  Court,  after  a 
Juror,  with  eleven  others,  has  been  chosen  and  sworn,  to  discharge 
him  upon  the  ground  of  his  having  absented  himself  from  the  Court 
house,  without  leave,  without  giving  the  parties  an  opportunity  of  re- 
moving his  prima  facie  disqualification,  occasioned  by  such  absence. 
Stanley  vs  The  State.     10  Ga 82 

45.  When  a  demand  for  trial  is  made,  in  pursuance  of  the  1 8th  section  of 
the  14th  division  of  the  Penal  Code,  and  a  Jury  is  impauneled  and 
qualified  to  try  the  prisoner,  both  at  the  term  when  the  demand  is 
made  and  at  the  term  at  which  his  discharge  is  moved,  and  he  is  not 
tried,  he  is  then  entitled  to  be  absolutely  discharged andacguittcdodhe 
crime  charged  in  the  indictment.     Kerese  vs.  The  State.    10  Ga 95 

.46.  On  the  trial  of  a  defendant  for  murder,  where  the  defendant  admit- 
ted the  homicide,  but  rested  his  defence  on  the  ground  that  it  was 
justifiable :  Seld,  to  be  error  in  the  Court  to  charge  the  Jury,  that  de- 
fendant's evidence  of  good  character,  as  a  peaceable  man,  applied  only 
to  cases  where  it  was  a  question  whether  the  homicide  had  been  com- 
mitted by  the  accused.     Davis^  vs.  The  State.     10  Ga 101 

47.,  In  such  a  case,  it  is  error  in  the  Court  to  charge  the  Jury,  that  "  a 
reasonable  doubt  was,  where  it  was  doubtful  whether  a  homicide  had    ' 
been  committed,  and  if  committed,  whether  the  accused  was  the  slayer." 
Ibid. 
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48.  On  the  trial  of  a  defendant  for  murder,  -where  the  defence  is  justifi- 
able homicide,  or  where  the  defence  insists  upon  any  inferior  grade  of 
homicide  to  that  of  murder,  it  is  the  duty  of  the  Court  to  give  to  the 
Jury  the  definition  of  each  grade  of  homicide,  as  recognized  by  the 
Penal  Code,  and  then  leave  the  Jury  to  find  him  guilty  of  such  grade 
as  the  evidence  authorizes  :  Held,  to  be  error  for  the  Court  to  charge 
the  Jury,  that  they  must  find  the  defendant  guilty  of  murder,  or  vol- 
untary manslaughter,  or  not  guilty,  thereby  excluding  from  their  con- 
sideration, involuntary  manslaughter.     Ihid. 

49.  If  larceny  from  the  house,  or  any  other  offence  not  capital,  commit- 
ted by  a  slave,  has  been  done  by  the  procurement  of  a  free  white  per- 
son, the  law  substitutes  him  or  her  in  theplace  of  the  slave,  and  treats 
them  as  principal  in  the  crime.    Berry  vs.  The  State.     W  Ga 511 

60.  In  what  sense  are  the  Jury  in  a  criminal  case,  judges  of  the  law  ? 
Quere?    Ibid. 

51.  It  is  not  the  province  of  the  Court  to  express  an  opinion,  as  to  the 
sufliciency  of  the  evidence  in  a  criminal  case.  The  Jury,  alone,  have 
the  right  to  determine  upon  the  force  and  effect  of  the  facts  and  cir- 
cumstances proved,  and  whether  or  not  they  are  satisfactory  in  war- 
ranting them  in  finding  the  defendant  guilty.     Ibid 

CuEEENOT.     See  Costs,  13. 
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1.  The  final  judgment  or  decree  of  the  Court  in  the  case,  in  which  the 
injunction  is  sanctioned,  affords  the  only  legal  evidence  of  the  meas- 
ure of  damages  to  be  recovered  in  a  suit  upon  the  injunction  bond. 
Lochwood  vs.  Saffold.     1  Kelly '73-4 

2.  The  measure  of  damages  in  an  action  against  an  attorney,  by  his 
client,  for  money  collected  and  not  paid  over,  is  the  amount  collected 
and  not  paid  over,  with  interest  thereon  from  the  time  it  was  de- 
manded or  from  the  date  of  its  reception,  if  the  attorney  failed  to 
give  notice  thereof  to  his  client,  or  wilfully  misapplied  or  appropria- 

ed  it  to    his  own   use.     Nisbet  vs.   Lawson.     \  Kelly 286-8 

3.  Damages  may  be  increased  by  interest.    Ibid 28'7-'8 

4.  For  the  measure  of  damages  in  covenant  upon  breach  of  warranty,  in 
the  sale  of  an  xmsoxmd.  s\a.Ye,i&eBroughton  vs.  Bodgett.     1  Kelly....  592 
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5.  The  indorsee  of  a  negotiable  promissory  note,  drawu  in  this  State, 
payable  ia  New  York,  and  returned  protested  for  non-payment,  is  en- 
tiled to  charge  five  per  cent-  damages  against  the  indorsev,  as  provid- 
ed by  the  Act  of  1823,  in  cases  of  protested  bills  of  exchange.  How- 
ard vs.  Central  Bank.     3  Kelli/ 378 

6.  In  actions  of  tuover,  where  there  is  conflicting  evidence  of  the  value 
of  the  property  at  the  same  time  :  Held,  that  the  Jury  may  find  the 
highest  value  proven,  but  are  not  compelled  so  to  find  ;  the  true  value, 
derived  fromall  the  evidence  being  the  criterion  generally,  of  the  dama- 
ges.   Foster  vs.  Brooks,  Adm'r.     6   Ga 287 

I.  In  trover  for  a  slave,  the  measure  of  damages,  as  a  general  rule,  is 
the  value'of  the  property,  at  the  time  of  the  conversion,  and  the  val- 
ue of  the  hire  of  the  nogro  since,  up  to  the  time  of  the  trial.    Bchly 

vs.  Lyon  et  al.   Trustees.     6    Ga 530 

8.  Where  the  property  sued  for  is  not  of  a  fixed  value,  but  fluctuates  in 
price,  evidence  may  be  given  of  the  value  at  the  time  of  the  trial. 
Ibid. 

9.  Intrcfver,  by  a  bailee,  against  the  general  owner,  the  measure  of  dam- 
ages is  the  value  of  his  special  property  only ;  but  where  the  action 
is  against  a  stranger  or  wrong-doer,  the  measure  of  damages  is  the 
full  value  of  the  property — the  bailee  holding  the  balance  beyond  his 
own  interest  for  the  general  owner.    Ihid. 

10.  If  the  declaration  allege  a  special  contract  for  the  rent  of  mills, 
to  be  paid  in  repairs,  and  it  is  proven  on  the  trial,  the  plaintiff  cannot 
recover  on  the  common  count,  for  a  quantum  meruit,  but  will  be  held 
to  the  special  contract,  and  the  measure  of  damages  is  the  value  of 
the  repairs  agreed  to  be  made,  and  the  loss  sustained  by  the  failure  to 
make  them.     Baldwin  vs.  Lessmr.     8   Ga tl 

II.  "When  the  Petit  Jury  in  a  claim  case,  have  returned  a  verdict  giv- 
ing damages  against  the  claimant,  and  the  verdict  is  appealed  from, 
and  pending  the  appeal,  the  claim  is  withdrawn :  Held,  that  the  case 
goes  on  as  to  the  question  of  damages,  and  stands  for  trial  as  before, 
and  no  execution  can  issue  for  the  damages,  until  .the  appeal  is  dispo- 
sed of     Strickland  vs.  Maddox  et  al.     9   Ga 19fi 

12.  Against  a  claim  for  mense  profits,  in  the  nature  of  damages,  the  val- 
ue of  the  improvements  made  by  the  defendant,  is  a  fair  set-off,  pro- 
vided he  took  possession  of  the  premises  bojia  fide.  Beverly  et  al.  vs. 
Burke.    9    Ga 440 

13.  Trespassers  are  not  entitled  to  the  benefit  of  this  principle,  except 
where  the  profits  of  the  premises  have  been  increased  by  repairs  or 
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iraprtiTemeiita  which  have  been  made.  la  that  case,  it  is  proper  for 
the  Jury  to  take  into  consideration  the  improvements  or  repairs,  and 
diminish  the  profits  by  that  amount,  but  not  below  the'  sum  -which 
the  premises  would  have  been  worth  without  such  improvements  or 
repairs.     1  bid. 

14.  Wliether  the  defendants  are  trespassers,  is  a  qxiestion  of  fact,  to  be 
submitted  to  the  Jury.     Ibid.  ^  •  ^; 

15.  The  laws  of  this  State  which  authorize  the  opening»of  public  roads 
over  unenclosed  lands,  without  just  compensation:  iTeW,  to  be  void. 
J'arJmm  vs.  The  Justices,  &c.     9   Ga 361 

16.  The  value  of  land  taken  for  public  uses,  is  not' restricted  to  its 
agricultural  or  productive  qualities ;  but  inquiry  may  be  made  as  to 
all  other  legitimate  purposes  to  which  the  property .  could  be  appro- 
priated.    £la'ms(yi3,s   vs.  Young.     9  Ga 359 

IT.  In  an  action  on  a  Bond  for  titles,  the  measure  of  damages  is  the 
value  of  the  land,  at  the  time  the  titles  should  have  been  made. 
Bryan  vs.  Hamlrick.     9  Ga 133 

See  also,  Nevisom  vs.  Harris.     Dudley 180 

18.  Where  a  writ  of  error  is  dismissed,  no  damages  are  recoverable  on 
the  cause,  in  the   Court  below.     Collins  vs.  Turner.    9  Ga 112 


DEBT. 

1.  In  an  action  of  debt  upon  notes  given  in  purchase  ol  land,  defendant 
will  not  be  permitted  to  plead  misrepresentations  of  the  value  and 
quality  of  the  land,  made  by  vendor,  nor  will  the  plea  of  partial  fail- 
ure of  consideration  avail  him.     Hinton  vs  Scott.     Dudley 846 

2.  For  compendious  forms  in  assumpsit   and  debt,  see  Makaffey  vs.  Petty 

et  al.    1  Kelly 266 

3.  The  action  of  debt  will  not  lie,  to  recover  for  the  loan  of  a  collateral 
article.    Farrar  vs.  Baber.     Ga.  Decisions,  part  II. 125 
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DEBTOR  AND  CEEDITOR. 

1.  A  creditor  is  not  bound  by  a  contract,  to  receive  from  his  debtor  a 
smaller  sum  in  money  for  his  discharge  from  a  greater,  unless  the 
money  is  actually  paid  and  accepted  at  the  time.  No  subsequent 
tender  will  be  ayailable ;  the  creditor  has  a  right  to  refuse  it.    Evans 

vs.  McOullm  et  al.     Georgia  Decisions,  part  I- SS 

2.  A  creditor  at  large,  or  one  whose  debt  has  not  been  'carried  to  judg- 
ment, cannot  call  upon  a  Court  of  Equity  to  afford  its  aid  in  setting 
aside  conveyances  alleged  to  be  voluntary  and  fraudulent,  made  by 
the  supposed  debtor,  of  his  property,    McDennott  vs.  Blois  et  al.    R. 

M.  Charl 281 

8.  A  creditor  is  not  compelled  to  join  the  legatees  in  a  suit  in  Equity, 
brought  against  the  executor  of  the  debtor  ;  it  is  his  privilege,  not  his 
duty,  to  join  them.  The  executor  is  to  sustain  the  person  of  the  tes- 
tator, and  to  defend  the  estate  for  creditors  and  legatees.  Maxwell  vs. 
Maxwell.    R.  M.  Charl 462 

4.  And  the  fact  that  the  estate  has  been  distributed,  and  is  in  posses- 
sion of  the  legatees,  does  not  vary  the  rule.    Ihid. 

6.  A  creditor,  having  established  his  claim  andobtained  a  decree  against 
the  estate  of  his  debtor,  authorizing  a  levy  upon  said  estate,  in  whose- 
soever hands  it  might  be,  will  not  be  enjoined,  at  the  instance  of  spe- 
cific legatees,  from  proceeding  against  that  portion  of  the  estate  in 
their  hands,  on  the  ground  that  the  testator  had  set  apart  a  particu- 
lar portion  of  his  estate  for  the  payment  of  his  debts.  Creditors 
having  superior  glaims  to  volunteers,  cannot  be  embarrassed  or  retard- 
ed by  such  a  provision.    Ihid. 

5.  The  Garnishment  Acts  of  this  State,  may  not,  either  in  express  terms, 
or  by  fair  implication,  have  ousted  Chancery  of  its  jui'isdiction  over 
the  same  subject  matter ;  still,  if  a  bill  were  filed,  it  would  be  demur- 
rable, upon  thegroundthat  there  was  an  ample  remedy  at  Law,  unless 
there  was  something  peculiar  in  the  circumstances  of  the  case.     Greas 

et  al.  vs.  The  Insurance  Bank  et  al.    2  Kelly t54 

7.  A  charge  in  a  creditor's  bill,  that  he  fears  that  his  debtor,  if  he  gets 
possession  of  funds  which  he  is  proceeding  to  collect  under  execution, 
will  apply  them  to  the  payment  of  other  liens  having  no  priority  over 
his  own,  will  not  justify  the  interposition  of  a  Court  of  Chancery. 
He  must  state  the  ground  of  his  feari,  or  ullege  some  issuable  fact, 

35 
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such  as  a  fraudulent  combination  between  his  debtor  and  other  cred- 
itors, to  entitle  him  to  relief.    Ihid. 

8.  What  is  the  proper  remedy  of  creditors  against  the  trust  estate  of 
their  debtors,  wheu*the  legal  title  is  in  the  trustees  ?     Blake  vs.  Irwin. 

S  Kelly 86d 

9.  Creditors  claiming  to  be  subrogated  to  the  husband's  rights,  as  against 
the  property  of  the  wife,  have  no  other  rights  than  the  husband,  who 
is  their  debtor,  against  such  property.  Sayre  vs.  Flournoy  et  al.  3 
Kelly 551 

10.  General  rule  as  to  creditors'  bill  stated.      Tlmrmimd  et  al.  vs.  Reese. 

8  Kdly - 452 

11.  Creditor  may  file  bill  to  set  aside  fraudulent  conveyances.    Ibid. 

12.  A  satisfaction  of  one  of  several  judgments,  between  the  same  par- 
ties, for  the  same  cause,  may  be  shown,  on  motion,  in  discharge  of  the 
others.    Tarver  vs.  Rankin.    3  Kelly 214 

IS.  Parol  satisfaction  of  a  judgment  may  be  shown,  even  when  the  pay- 
ment was  for  a  less  sum  than  the  whole  amount  due,  provided  it  was 
actually  received  and  accepted  in  full  discharge  of  said  judgment. 
IHd ». 216 

14.  When  a  judgment  creditor  seeks  the  aid  of  a  Court  of  Equity,  to 
reach  the  equitable  assets  of  his  debtor,  Hot  the  subject  matter  of 
levy  and  sale,  he  must  show  he  has  pursued  his  legal  remedies  to  every 
available  extent ;  but  a  Court  of  Equity  will  lend  its  aid  to  remove  an 
obstruction  fraudulently  interposed,  to  prevent  the  property  of  the 
defeiidaut  from  being  made  subject  to  the  judgment  lien,  without  a 
return  of  nulla  bona  on  the  execution.    Stephens  vs.  Beall.    4  €ra.  • .  319 

15.  A  judgment  creditor  does  not  acquire  a  specific  lien  upon  the  equita- 
ble estate  of  his  debtor,  by  the  return  of  an  execution  unsatisfied,  but 
by  the  commencement  of  a  suit  in  Equity,  after  the  execution  has 
been  so  returned.     Blake  vs.  Bigelowet  al.     5  Ga » *»•.  427 

16.  One  creditor  cannot  attack  the  lien  of  another,  until  it  comes  in  con- 
flict with  his  own.     Barker  et  al.  vs.  MeDougaldet  al.    6  Ga..*...  If 6 

11.  Creditors  and  bona  Jide  pw:oha.BWB  may  attack  a  judgment  for  fraud, 
whenever  it  interferes  with  their  rights,  either  in  Law  or  in  Equity. 
Hamrnock  vs.  McBtide.    6  Ga...^ ...... .....\.... ».  178 

18.  A  creditor  may,  in  Equity,  follow  the  assets  of  his  debtor  into  the 
hands  of  a  distributee,  whether  real  or   personal,  and  the  Statute  of 
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Limitations  vill  not  give  the  distributee  a  title  -which  will  defeat  the 
creditor's  claim,  but  the  creditor  must  sue  upon  his  claim,  -within  the 
statutory  term  applicable  to  it ;  if  he  does  not,  he  -will  be  barred, 
unless  there  is  a  reply  to  the  Statute  which  will  prevent  its  operation. 
Caldwell  vs.  Montgomery  and  Wife.    8  Ga 106 

19.  Where  a  creditor  receives  a  deed  to  a  tract  of  land,  as  collateral  se- 
cui'ity  for  the  payment  of  a  note,  which  is  to  be  given  at  a  future 
time,  and  the  creditor  dies  before  the  note  is  given,  and  the  conside- 
ration of  the  deed  thus  entirely  fails,  it  would  be  fraudulent  in  the 
administrator  of  the  creditor,  to  retain  the  deed,  and  Equity  will 
order  the  instrument  to  be  delivered  up  to  be  cancelled.  HolUngs- 
head,  Adm'r,  vs.  MeKemie.     8  Ga • iB*? 

20.  The  rule  that  the  joint  estate  is  to  discharge  the  joint  debts  in  the 
first  place,  and  the  separate  estate,  the  separate  debts,  and  that  neith- 
er can  invade  the  funds  of  the  other,  until  the  particular  class  of  debts 
is  satisfied  out  of  it,  considered  and  questioned.  Cleghorn  vs.  The  In- 
surance Bank  of  Oolvmbus.    9  Ga ,. 319 

21.  Even  admitting  the  rule,  as  a  principle  of  general  equity,  it  will 
not  be  enforced  to  the  exclusion  or  postponement  of  the  joint  credit- 
ors, so  long  as  they  have  recourse  at  Law  against  the  separate  es- 
tate.   Ibid. 

# 

22.  It  is  only  when  the  legal  recourse  of  joint  creditors  against  the  sepa- 
rate estate  is  terminated,  and  they  have  no  claim  against  those  as- 
sets, except  in  Equity,  as  in  case  of  the  death,  bankruptcy,  (or  per- 
haps statutory  assignment  in  insolvency)  of  a  partner,  that  the  joint 
creditors  are  postponed.    Ibid. 

23.  Where  there  are  sundry  f.  fas.  against  an  insolvent  railroad  compa- 
ny; threatening  to  seize  and  sell  the  road,  with  its  equipments,  extend- 
ing one  hundred  miles  in  length,  through  six  different  Counties,  Equi- 
ty will  take  jurisdiction  of  the  matter ;  direct  a  sale  of  the  entire 
propertyfor  the  benefit  of  all  concerned,  and  distribute  the  fund  ac- 
cording to  the  practice  and  usage  in  Chancery,  in  a  creditor's  suit, 
againstexecutors  and  administrators.  In  such  a  case,  no  other  Gouj't 
but  that  of  Chancery,  possesses  adequate  jurisdiction  to  reach  and 
dispose  of  the  entu-e  merits.  The  Macon  &  Western  R.  It.  <7o.  us. 
Farker.    9  Ga 877 

24.  To  allow  the  road  to  be  cut  into  fragments,  and  separate  portions  sold 
at  different  sales,  in  the  different  Coiinti€s  through  which  it  passes,  to 
different  purchasers,  would  not  only  sacrifice  the  rights  and  interests 
of  creditors,  but  defeat  the  objects  and  intentions  of  the  Legislature, 
in  granting  the  charter.     Ibid. 
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2B.  Any  creditor  who  has  a  claim  upon  the  fund,  but  who  is  a  nominal 
party  to  the  suit,  may  make  himself  a  party  thereto,  in  fact,  by  com- 
ing in  and  presenting  his  claim,  under  the  decree,  and  submitting  him- 
self to  the  jurisdiction  of  the  Court,  for  its  settlement  and  adjustment, 
upon  the  fund  to  be  distributed.    Ibid. 

26.  Where  goods  have  been  purchased  in  the  name  of,  and  on  the  credit 
of  one  co-partnership  firm,  and  turned  over  to  another  co-partnership 
firm,  composed  of  some  of  the  same  individuals,  without  any  bona  fide 
or  valuable  consideration  being  paid  therefor:  Held,  that  the  Court  of 
Equity  will  aid  the  judgment  creditors  of  the  co-pa)tnership  making 
such  transfer,  to  follow  the  goods  into  the  hands  of  the  transferrees, 
and  require  them  to  account  for  such  goods,  or  the  proceeds  of  the  sale 
thereof,  and  apply  the  same  in  satisfaction  of  their  judgments.    Deli- 

nis  et  al.  vs.  Say,  Receiver,  &c.     9  Ga 449 

27.  Creditors'  bills  may  be  entertained  in  Georgia,  there  being  nothing 
in  the  Constitution  or  laws  of  this  State  repugnant  to  such  proceed- 
ings.   Jones  vs.  Dougherty.     10  G-a 278 

28.  Assignments  by  debtors  for  the  benefit  of  creditors  are,  in  a  peculiar 
sense,  the  objects  of  Chancery  jiu-isdiction.    Ibid. 

29.  The  remedy  at  Law  is  generally,  in  such  cases,  wholly  inadequate  as 
a  measure  of  full  relief    Ibid. 

50.  Where  there  is  a  trust  fund  in  danger  of  being  wasted  or  misapplied, 
a  Court  of  Equity  will  interfere,  upon  the  application  of  any  of  the 
creditors,  either  on  his  own  behalf,  or  in  behalf  of  himself  and  the 
other  creditors,  and  by  the  appointment  of  a  receiver,  or  in  some  other 
mode,  grant  relief.    Ibid. 

51.  If  the  trustee  omits  to  act,  when  required  by  duty  to  do  so,  or  is 
wanting  in  necessary  care  and  diligence  in  the  due  execution  of  the 
trust  which  he  has  undertaken,  a  Court  of  Equity  will  interfere. 
Ibid. 

82.  If  a  judgment  creditor  files  his  bill  to  enforce  a  trust  executed  by  his 
debtor  for  the  benefit  of  his  creditors  generally,  it  is  a  virtual  waiver 
of  his  legal  lien.    Ibid. 

33.  Where  the  conveyance  is  made  by  the  debtor  directly  to  the  credit- 
ors, the  assent  must  be  given  at  the  time  of  the  assignment ;  but  if 
the  assignment  be  to  trustees  for  the  use  of  creditors,  the  legal  estate 
passes  and  vests  in  the  trustees,  and  Chancery  will  compel  the  execu- 
tion of  the  trust  for  their  benefit.    Ihid. 

See  AstAignmenU,  III.;  Equity,  I.  k;  Husband  and  Wife,  J. 
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1.  Fraudulent  representations,  in  sales  of  land,  are  actionable.     Baker 

vs.  Ezzard  et  al.     Ga.  Decisions,  part  II 112 

2.  If  A  agrees  to  buy  a  plantation  for  B,  and  B  agrees  to  pay  A  what  he 
gives  for  it,  and  A  represents  to  B  that  he  gave  three  thousand  dollars 
for  it,  when,  in  fact,  he  paid  a  less  sum,  and  B  pays  him  three  thous- 
and dollars  ;  an  action  on  the  case  will  He  in  favor  of  B,  against  A,  for 
the  deceitful  and  false  representation.  Adm'r  of  Qreen  vs.  Bryant.  2 
Kelly 67 

8.  In  action  for  deceit,  by  A  against  B,  for  representations  concerning 
the  credit  of  C :  Held,  C  was  a  competent  witness.  Yo^mg  vs.  Hall, 
i  Qa 95 

4.  Declarations  of  B  to  0,  at  the  time  the  letter  was  written,  on  which 
the  action  is  founded,  are  inadmissible,  unless  communicated  to  plaintiff. 
Ibid 

5.  The  action  lies,  where  a  recommendation  of  character  and  credit  is 
given,  on  the  strength  of  which  goods  are  obtained,  if  it  be  shown  that 
the  statements  are  false,  and  the  defendant  knew  them  to  be  so.  Ihid. 

6.  It  is  not  necessary  to  show  that  the  object  of  the  false  representation 
was  to  defraud  the  plaintiff  in  particular.  The  action  lies  for  any  one 
injured  by  it.    Ibid. 

I.  Neither  is  it  essential  that  the  person  making  it,  is  to  derive  benefit 
from  it.     Ibid 

8.  It  is  not  necessary  that  it  should  be  the  sole  cause  of  the  credit  being 
giyen— provided,  that  without  it  the  credit  would  not  have  been  given. 
Ibid. 

9.  A  party  cannot  stultify  himself,  by  alleging  his  want  of  capacity  to 
understand  the  nature  of  the  recommendation  he  has  given.    Ibid 

10.  If  one  in  treaty  with  another,  for  the  sale  of  property,  misrepresents 
a  material  fact,  stating  it  to  be  true,  when  at  the  same  time  he  knows 
it  to  be  false,  and  the  other  party  trusts  to  the  statement,  and  acts 
upon  it,  this  is  a  positive  fraud,  for  which  Equity  will  rescind  the  con- 
tract.    Smith  et  al.  vs  Mitchell.     6  Ga 458 

II.  Such  a  fraud  may  be  perpetrated  by  acts,  as  well  as  by  words,  and 
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by  any  artifices,  designed  to  mislead,  as  well  as  by  representations. 
Ihid. 

12.  Whether  a  party,  thus  misrepresenting  a  fact,  knows  it  to  be  false 
or  not,  is  immaterial ;  for  the  affirmation  of  what  one  does  not  know  to 
be  true,  or  believe  to  be  true,  is  equally,  in  morals  and  in  law,  as  un- 
justifiable as  the  affirmation' of  what  is  known  to  be  positively  false. 
It  is  a  fraud,  on  account  of  which  Equity  will  rescind  the  contract,  and 
re-instate  the  parties  in  their  original  rights.     Ibid. 

13.  If  a  party,  thus  affirming  a  fact,  believes  it  to  be  true,  when  it  is 
false,  it  is  a  fraud  in  law,  for  which  Equity  will  rescind  the  contract. 
Ihid. 

14.  If  a  party  innocently,  by  mistake,  misrepresents  a  fact  which  is  ma- 
terial, and  to  which  the  other  party  trusts,  it  is  cause  for  rescinding 
the  contract,  because  it  operates  as  a  surprise  and  an  imposition  upon 
him.    Ibid. 

15.  Before  relief  will  be  granted,  ou  the  ground  of  inadequacy  of  price, 
the  parties  must  be  placed  in  statu  quo ;  and  on  this  account,  the  pai'- 
ty  seeking  to  set  aside  the  contract  is  driven,  necessai'ily,  into  Equity, 
as  the  remedy  at  Common  Law  is  not  adequate  to  the  exigencies  of 
the  case.     Robinson  vs.  Schley  et  al.     6  Ga 815 

16.  Fraud  and  damage  constitute  a  good  cause  of  action,  and  the  party 
establishing  them  by  proof,  will  be  entitled  to  recover,  to  the  extent 
that  he  has  been  injured.     Christian  vs.  Penn.    1  Ga 43i 

17.  In  the  sale  of  a  slave,  where  there  is  a  contract  of  warranty,  the  pur- 
chaser may  consider  the  contract  as  a  nullity,  and  bring  his  action  on 
the  case  for  deceit ;  and  in  such  action,  it  is  not  necessary  that  he 
should  set  forth  the  contract.    Dye  vs.  Wall.    6  Ga 584 

18.  The  bill  of  sale,  although  not  described  in  the  declaration,  is  admis- 
sible to  prove  the  sal«.    Ibid. 
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DEEDS. 

I.  GENERALLY,    CONSTRUCTION,   &c. 

II.  PROOF    OF,  AND  HEREIN  OF  LOST  DEEDS. 

III.  REGISTRY. 

IV.  AS  TO  FRAUDULENT  DEEDS,  SEE  ^SSIGJVMKVT,  III.    FRAUD,  II. 

T.    CANCELLATION  AND  REFORMATION  OF  DEEDS.       SEE  Eq,UITY,  1. 1. 


I.   GENERALLY,  COIfSTKUCTIOlsr,  &o. 

1.  The  l-eoording  or  not  l-eoording  of  a  deed,  concerns  no  one,  except 
those  vho  derive  title  from  the  same  feoffor,  by  a  deed  of  subsequent 
date.    Hoe  et  al.  vs.  Doe  ex  dem.  Neal.    Dudley 168 

2.  Deeds  more  than  thirty  years  old,  need  not  be  proved,  where  posses- 
sion accompanies  the  deed  from  its  execution.  The  Act  of  VlS5,  does 
not  innovate  upon  the  English  law  respecting  ancient  deeds.    JMd. 

3.  Recording  gives  nopreference  to  deeds,  unless  it  is  done  within  the 
time  prescribed  by  the  Statute.  Between  deeds  standing  upon  the 
same  footing  in  other  respects,  the  eldest  is  to  be  preferred.  Doe  ex 
idem.  Samrniond  vs.  Roe  et  al.     Dudley 177 

4.  A  deed  conveying  property  to  "  the  children  of  UTancy  Jones,"  is  not  void 
for  uncertainty,  if  it  can  be  Bhown  who  were  intended  by  these  words, 
and  that  they  were  in  life,  and  capable  of  taking,  at  the  time  the  deed 
was  executed  ;  but  such  a  deed  cannot  be  made  to  include  the  after- 
born  children  of  Wanoy  Jones.     Sogg  and  Wife  vs.  Odam.    Dudley..   186 

5.  Where  the  descendants  of  a  negro  had  contracted  marriage  with  a  free 
white  person,  in  a  neighboring  State,  enjoyed  liberty  and  property  for 
a  lotig  time,  and  transmitted  therfl  to  her  descendants,  the  Courts  in 
this  State  presumed  her  free  so  far  as  to  give  effect  to  a  deed  made  by 
her,  until  some  one  should  assert  and  maintain  a  right  to  her,  as  his 
•slave.    Hunter  vs.  Shaffer.    Dudley 225 

6.  If  a  specific  consideration  be  mentioned  in  a  deed,  proof  of  another 
•consideration  inconsistent  with  that  mentioned,  is  not  admissible.    ITor- 

ris  vs.  Ham  et  al.    R.  M.  Charl 267 

7.  But  under  the  words  "  divers  good  and  sufficient  considei-ations,"  any 
sufficient  consideration  may  be  shewn.    Ibid. 

8.  An  instrument,  purporting  to  be  a  deed,  by  which  the  grantoi-  givas 
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to  hia  aou  certain  property  after  his  death  and  the  death  of  his  wife, 
ia  not  a  deed,  but  a  testamentary  paper,  and  cannot  be  read  to  the 
Jury  in  any  case  affecting  the  title  to  personalty,  in  a  Court  of  Common 
Law,  until  it  has  passed  to  probate  before  the  Ordinary.  Hester,  Ex'r, 
vs.  Young.    2  Kelly 44 

9.  A  paper  having  the  formalities  of  a  deed,  may,  notwithstanding,  be 

a  will.     Ibid 46 

10.  In  determining  whether  an  instrument  be  a  deed  or  a  will,  the 
Court  will  not  consider  what  the  maker  believed  it  to  be,  but  what, 

in  point  of  law,  it  is.    Ibid 46 

11.  The  intention  of  the  maker,  as  to  the  character  of  the  estate  conveyed, 
ia  the  criterion  by  which  the  Court  will  determine  whether  a  given 
paper  is  a  deed  or  a  will ;  and  if  the  intention,  gathered  from  the 
whole  paper,  ia,  that  the  estate  ia  not  to  pass,  or  the  instrument  to 
take  effect,  until  his  death,  it  is  a  will  and  not  a  deed.    Ibid 49 

12.  Instruments  purporting  to  be  deeds,  using  words  of  conveyance  in 
presenti,  founded  on  a  good  consideration,  warranting  the  title ;  sealed 
and  delivered  in  the  presence  of  two  witnesaea,  one  of  whom  is  a  Jus- 
tice of  the  Inferior  Court,  conveying  absolutely  to  trustees,  1st.  For 
the  use  of  the  gi-antor,  during  her  life,  and  2d.  For  the  use  of  certain 
relations  in  remainder,  are  deeds,  and  not  testamentary  papers.  Cum- 
ming  vs.  Gwmming  et.  al.     3  Kelly 485 

13.  Where  a  paper  in  writing,  in  the  form  of  a  deed  of  gift,  purporting 
to  convey  certain  slaves  to  a  trustee,  in  trust  for  the  daughter-in-law 
of  the  donor,  and  her  increase,  with  a  covenant  of  warranty,  as  to  the 
title,  the  donor  reserving  to  himself  a  "  life-time  control  and  interest" 
in  the  slaves,  was  offered  in  evidence  :  Held,  that  the  paper  writing 
was  a  deed,  and  not  testamentary  in  its  character.  Jackson  et  al.  vs. 
Culpepper.     3  Kelly BtS 

14.  To  constitute  an  instrument  in  the  form  of  a  deed  of  gift,  a  testamen- 
tary paper,  it  ia  requisite  that  its  effect  should  be  made  to  depend  up- 
on the  event  of  the  death  of  the  donor,   as  necessary  to  consummate 

it.    Ibid 814 

15.  The  order  of  the  Court  granting  leave  to  sell,  is  necessary  to  the  va- 
lidity of  an  adminiati-ator's  deed.     Clements  vs.  Henderson.    4  ffo. . . .  148 

16.  It  is  essential,  also,  that  all  other  requisitions  of  the  Statute,  shall 
have  been  complied  with.    Ibid. 

11.  The  recitals  in  the  deed  will  bejjrima  facie  evidence  of  these  last 
facts.    Ibid U8 
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18.  A  paper  executed  as  a  deed,  but  stating  "then  the  property  to  re- 
vert to  me,  and  after  my  death,"  &c :,  Held,  to  be  a  will.  Dudley  vs. 
Mallery.    4  Ga '    64 

19.  An  instrument  conveying  slaves  aa  an  absolute  gift  on  its  face,  with 
a  condition,  that  if  the  grantee  should  die  before  the  grantor,  the 
property  shall  revert,  and  the  expression,  "  when  the  grantee  shall 
come  into- possession,"  <&c.  then  certain  things  to  be  done,  is  a  deed  and 
not  a  will.    Spalding  vs.  CrHgg.    4  Ga 75 

20.  The  criterion  for  judging,  is  the  intent  of  the  grantor  as  to  the  es- 
tate granted,  and  the  time  when  it  shall  take  effect.    Ibid. 

21.  The  postponement  of  the  time  of  going  into  possession,  is  very  dif- 
ferent from  the  title  vesting  infuturo.    Ibid. 

22.  In  a  gift  to  M.  S.  D.  for  the  life  of  "W.  J.  D.  then  to  her  child  or 
children  living  at  her  death,  to  be  divided,  share  and  share  alike,  to 
him,  her  or  them,  his,  her  or  their  executors,  administrators  and  as- 
signs :  Held,  the  children  would  take  as  purchasers.  Dudley  vs.  Malle- 
ry.    4  Ga 62 

23.  Where  there  is  an  express  estate  created,  it  cannot  be  implied  that 
a" different  estate  was  'intended.  Is  not  the  doctrine  of  implied  es- 
tates confined  to  wills  ?     I  bid 

24.  M.  D.  made  a  deed  in  these  words :  "  And  if  it  should  happen  that 
M.  S.  D.  should  die,  leaving  no  child  or  children  by  W.  J.  D.  then  in 
trust  for  the  maintenance  and  support  of  said  W.  J.  D.  and  his  child 
or  children :''  Held,  that  the/«e  never  vested  in  "W.  J.  D.    Ibid. 

25.  A  Court  of  Equity  will  not  decree  the' cancellation _of  conveyances, 
where  any  thing  has  been  received,  until  re-payment  is  made.  Mil- 
ler et  al.  vs.  Gotten  et  al.     5   Ga 341 

26.  An  instrument  may  be  a  will  in  part  and  a  deed  in  part.    Robinson 

vs.  Schly  and  Cooper.    6  Ga 515 

27.  An  instrument  conveying  negroes  and  their  futm'e  increase,  abso- 
lutely, to  J.  S.  his  heirs  and  assigns,  "  but  I  do  hereby  save  andreaerve 
to  myself,  a  life  estate  in  the  property  above  conveyed  to  said  J.  S. 
his  heirs  and  assigns :"  Held,  to  be  a  deed  and  not  a  will.    Ibid. 

28.  A  remainder  in  personalty  may  be  created  by  deed,  reserving  a  life 
estate  to  the  grantor  or  any  one  else.    Ibi-d. 

29.  A  conveyance  from  M.  D.  M.  to  J.  S.  his  heii-s  .  and  assigns,  of  "  all 

26 
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the  cattle,  horaes,  furniture,  bank  stock,  money,  <5ec.  -which  she   might 
leave  or  be  possessed  of,  at  her  death,"  is  a  will  and  not  a  deed.    Ibid. 

SO.  If  a  deed  of  bargain  and  sale  be  executed  by  an  infant,  it  may  be 
avoided  by  another  deed  of  bargain  and  sale,  made  to  a  third  person, 
without  entry  by  the  infant,  when  he  arrives  at  age,  in  case  the  land 
continue  in  possession  of  the  infant,  or  be  vacant  or  imcultivated. 
Harris  vs.    Camron  et  id.     6   Ga 882 

81.  If,  when  the  second  deed  be  executed,  the  lands  be  holden  adverse- 
ly to  the  infant,  it  seems  that  the  second  deed  will  not  amount  to  a  re- 
vocation of  the  first  conveyance.    Ibid. 

K2.  Where  a  Sheriff  sells  land  under  execution,  and  goes  out  of  office 
before  executing  title  to  the  pm'chaser,  his  successor  in  office  may  ex- 
ecute a  title  to  such  purchase!',  without  an  order  of  Court.  Fret- 
well  vs.  Doe  ex  dem.  Morrow.     H  Ga 264 

83.  Where  aConstable  levies  a  Justice's  Court _;?./«.  on  land,  and  deliv- 
ers the  same  over  to  the  Sheriff,  for  the  purpose  of  sale,  as  provided  in 
the  Act  of  1811,  such  Sheriff  is  lawfully  seized  of  the  land,  to  sell  the 
same  and  to  convey  title  to  the  purchaser  thereof.    Ibid. 

84.  An  instrument  by  which  A  conveys  certain  negroes  to  B,  with  this 
condition:  "nevertheless,  I  (the  donor)  have  the  full  use  of  the  said  ne- 
groes, during  my  natural  lifetime ;  and  at  the  time  of  ray  death,  the 
said  negroes  and  their  increase  shall  rise  and  become  the  property  of 
the  said  B ;"  Held,  to  be  a  will  and  not  a  deed.     Crary  vs.  Rawlins.     8 

Ga 460 

35.  The  Statute  32d  Henry  VIII.  is  offeree  in  this  State,  and  a  deed 
made  by  an  infant,  while  under  age,  will  not  be  avoided  by  the  execu- 
tion of  a  deed  after  he  arrives  at  the  age  of  twenty-one,  when  the 
possession  of  the  land  is  held  adversely  to  him,  but  the  latter  deed 
will  be  void  under  the  Statute.    Harrison  vs.  Adcock  et  al.    SGa----     68 

86.  Where  a  deed  conveyed  a  negro  to  certain  parties,  and  added  "pro- 
vided always,  that  this  deed  of  gift  shall  be  the  property  of  J.  T.  until 
M.  T.  arrives  at  the  age  of  21  years  :"  Held,  that  J.  T.  took  no  title  to 
the  property  conveyed.    Maulden  vs.  Thomas  et  al.    9  Ga lli 

37.  A  copy  deed  established  according  to  law,  is  to  be  taken  in  lieu  of 
the  original,  for  all  purposes  whatever.     Beverly  and  another  vs.  BurTce. 

9  (?o 440 

38.  A  reservation  in  a  deed,  for  the  benefit  of  the  grantor,  must  be  strict- 
ly complied  with.    House  et  al.  vs.  Palmer.     9   Ga 497 
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S9.  If  the  vendor,  in  selling  a  lot  of  land,  retains  the  right  to  test  it  for 
gold  -within  18  months,  and  if  found  profitable,  to  -work  it,  he  must 
make  the  examination  and  give  notice  of  the  result  within  the  time 
limited — otherwise,  the  privilege  will  be  forfeited.    Ibid. 

40.  A  deed  void  as  to. creditors,  may  nevertheless  be  good  between  the 
parties.    Jones  vs.  Dougherty.     10   Ga 273 

41.  In  a  Sheriff's  deed,  the  property  must  be  described  with  reasonable 
certainty,  and  he  can  sell  nothing  under  an  execution,  which  the  plain- 
tiff cannot  enable  him  so  to  describe.     Whatley  vs.  Lessee  of  Newsmn. 

10  Ga 74 

42.  Where  an  instrument,  in  the  form  of  a  deed,  purported  to  convey 
certain  property  therein  named,  in  which  the  party  conveying  "  re- 
served to  herself  the  use  of  all  the  property  during  her  natural  life, 
then  to  go  to  the  above  named  persons,  and  from  thenceforth  to  be 
theii-  property  absolutely,  without  any  manner  of  condition :"  Seld, 
that  the  instrument  was  a  testamentary  paper  and  not  a  deed.   Symms 

vs.  Arnold  and  Wife.    10  Qa 508 

43.  By  the  Common  Law,  unless  there  was  an  express  agreement  to  the 
contrary,  the  cost  of  the  conveyance  falls  upon  the  purchaser.  Win- 
ter vs.  Jones.     10  Ga 190 

44.  A  grantor  may  convey  the  fee,  reserving  certain  rights  to  himself, 

his  heirs,  Ac.    Holmes  vs.  Martin.    10  Ga 503 

II.  PROOF  OF,  AND  HEREIN'  OF  LOST  DEEDS. 

1.  Deeds  more  than  30  years  old,  need  not  be  proved,  where  possession 
accompanies  the  deed  from  its  execution.  The  Act  of  1785  does  not 
innovate  upon  the  English  law  respecting  ancient  deeds.     Roe  et  al. 

»s.  Doe  et  al.    Dudley.  •  ta. 168 

2.  The  execution  of  a  deed  or  other  instrument  of  writing,  thirty  years 
old,  need  not  be  proven,  but  is  admissible  in  evidence,  as  an  ancient 
document,  provided  its  genuineness  be  satisfactorily  established,  by 
proof  that  it  came  from  the  proper  custody,  &c.    Adm'rs.  of  McGlesky 

vs.  Zeadbetter.    1,  Kelly 657 

8.  A  deed  to  land,  delivered  in  the  presence  of  two  subscribing  witnes- 
ses, and  acknowledged  before  a  Justice  of  the  Peace,  and  recorded  in 
the  Clerk's  oflSce  of  the  Superior  Court,  in  the  County  where  the  land 
lies,  though  the  acknowledgment  is  without  date  or  place,  is  admissi- 
ble in  evidence,  in  the  Courts  of  Georgia,  under  the  Registry  Acts 
thereof,  without  further  proof.  Doe  ex  dem.  Truluek  et  al.  vs.  Peeples 
et  al.     1  Kelly 5 
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4.  In  such  a  case,  the  Court  will  presume,  in  the  absence  of  proof  to  the 
contrary,  that  the  acknowledgment  before  the  Magistrate  was  made 
when  the  deed  itself  purports  to  have  been  made,  and  at  the  time  it 
pui'ports  to  bear  date.    Ibid. 

6.  If  the  subscribing  witness  to  a  deed  reside  without  the  State,  secon- 
dary evidence  must  be  resorted  to,  to  prove  its  execution.  Harris  vs. 
Camron.     6  Oa 382 

6.  Probate  of  a  deed,  by  a  subscribing  witness,  before  the  Clerk  of  the 
Superior  Court,  does  not  authorize  it  to  go  to  record,  and  the  copy  of 
a  deed  so  recorded,  cannot  be  given  in  evidence.  Papot  vs.  Gibson.  1 
Ga  ...: 633 

I.  When  the  subscribing  witness  to  an  instrument  resides  beyond  the 
jurisdiction  of  the  Court,  the  regular  mode  to  prove  its  execution,  is 
to  prove  the  hand-writing  of  the  witness,  but  where  a  receipt  or  other 
written  instrument  is  more  than  thirty  years  old,  its  execution  need 
not  be  proved  to  admit  it  in  evidence,  although  the  subscribing  witness 
may  be  living.     Settle  vs.  Allison  et  al.     8  Ga 201 

8.  A  copy  deed,  established  according  to  law,  is  to  be  taken  in  lieu  of 
the  original,  for  all  purposes  whatever.    Beverly  et  al.  vs.  Burke,    9 

Ga 440 

9.  If  the  original  deed  was  never  recorded  in  the  County  where  the 
land  lies,  the  copy,  unless  registered,  cannot  be  read  in  evidence,  with- 
out proof  of  its  execution.    Ibid. 

10.  A  copy  deed  established  by  law,  cannot  be  read  in  evidence,  with- 
out proof  of  its  execution,  unless  the  original  deed  was  recorded  in 
the  County  where  the  land  lies.    Ibid. 

II.  If  a  party  wishes  to  introduce  a  copy  deed  in -evidence,  it  will  be  a 
sufficient  compliance  with  the  rule,  to  swear  that  the  original  deed,  in 
his  belief,  is  lost  or  destroyed,  and  that  it  is  not  in  his  custody,  power 

or  control.    Satterte  vs.  Nelson.    10  Ga 439 

12.  The  ancient,  fixed  and  universal  rule  is,  that  the  attesting  witnesses 
to  a  deed  must  be  produced,  to  prove  any  fact  connected  with  the  ex- 
ecution of  the  instrument,  unless  their  absence  is  accounted  for  ;  and 
the  fact  that  others  may  know  more  of  the  transaction,  will  not  dis- 
pense with  their  testimony.     Mlis  vs.  The  Lessee  of  Smith.     10  Ga...  263 

13.  The  acknowledgment,  by  the  party  himself,  that  he  executed  the 
deed,  or  even  his  admission  in  answer  to  a  bill  filed  for  discovery,  has 
been  held  not  to  dispense  with  the  testimony  of  the  subscribing  wit- 
nesses.   Ibid. 
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14.  And  the  rule  is  the  same,  -whethei'  the  acknowledgment  is  offered  in 
evidence  against  the  party  himself  who  made  it,  or  a  third  person. 
Ibid. 

15.  The  exceptions  to  the  general  rule  stated.     Ibid. 

16.  The  provision  in  the  Judiciary  Act  of  1799,  inhibiting  defendants 
from  denying  any  deed,  Ac.  except  on  oath,  applies  only  to  such  as 
are  the  foundation  of  the  suit,  and  not  to  such  as  are  collaterally  intro- 
duced in  evidence.     Williams  vs.  Rawlins.    10  Ga 491 

See  Bmids,  I.  16. 
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1.  The  recording  or  not  recording  of  a  deed,  concerns  no  one  except 
those  who  derive  their  title  from  the  same  feoffor,  by  a  deed  of  subse- 
quent date.     Roe  et  al.  vs.  Doe  ex  dem.  et  al.     Dudley 168 

2.  Recording  gives  no  preferences  to  deeds,  rmless  it  is  done  within  the 
time  prescribed  by  the  Statute.  Between  deeds  standing  upon  the 
same  footing,  in  other  respects,  the  oldest  is  to  be  preferred.  Doe  ex 
dem.  Hammond  vs.  Roe  et  al.    Dudley I'll 

3.  There  was  no  law  of  Georgia,  offeree  in  1795,  requiring  adeedof  per- 
sonal property  to  be  recorded.    Morel  vs.  Houston.    R.  M.,Charl 284 

4.  A  pm-chaser  cannot  be  bound  by  the  constructive  notice  afforded  by 
the  record  of  a  deed,  not  required  by  law  to  be  recorded.    Ibid. 

5.  The  registry  of  a  deed  not  proven  or  acknowledged  according  to  law, 
is  not  constructive  notice  to  a  subsequent  pm-chaser.  Herndon  vs.  Doe 
ex  dem,.  Kimball.  7  <?».  432.  Papot  vs.  Gibson,  decision  of  Judge  Lump- 
Am.    7  Ga -^ B33 

6.  Probate  of  a  deed,  by  a  subscribing  witness,  before  the  Clerk  of  the 
Superior  Court,  does  not 'authorize  it  to  go  to  record,  and  the  copy  of 
a  deed  so  recorded,  cannot  be  given  in  evidence.   Pajpot  vs.  Gibson.    7 

Ga 633 

1.  Failure  to  record  a  deed  concerns  no  person  except  those  who  derive 
title  from  the  same  feoffor,  by  a  deed  of  subsequent  date.  Whittington 
vs.  Doe  ex  dem.  Wright.    9  Ga. 23 

8.  The  Statute  of  North  Carolina  requires  deeds  of  gift  tohe  proven  and 
recorded  in  one  year,  or  else  to  be  void :  Held,  that  the  registration  of  a 
deed  is  not  sufficient  evidence  of  probate.  Maulden  vs.  Thomas  et  al. 
9  Ga 1^* 
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9.  A  copy  deed  established  by  law,  cannot  be  read  in  evidence,  without 
proof  of  its  execution,  unless  the  original  deed  was  recorded  in  the 
County  where  the  laud  lies.     Beverly  and  another  vs.  Surke.     9    Ga...    440 

10.  Record  on  the  minutes  of  the  Court  establishing  it,  does  not  dis- 
pense with  the  statutory  registration.    Ibid. 

11.  A  bond  for  titles  is  not  authorized  by  law  to  be  registered.    Hid. 

1 2.  To  defeat  the  title  of  a  honafide  purchaser,  in  favor  of  a  prior  volun- 
tary conveyance,  notice  must  be  brought  home  to  him ;  the  registry  of 
the  deed  is  not  such  notice.    Fowler  vs.  Waldrip.     10  Ga 350 

13.  A  purchaser  at  Sheriff's  sale,  who  has  his  deed  first  recorded,  will 
gain  the  same  preference  over  an  unrecorded  deed,  as  if  he  had 
bought  directly  from  the  debtor  himself.   Mlis  vs.  The  Lessee  of  Smith. 

10  Ga 253 

Demand.     See  Pleadinc/. 
Depositiohs.    See  Evidence,  III. 
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1.  The  words,  "  in  the  event  of  its  becoming  necessary,"  in  a  will,  are 
the  same  in  effect  with  the  words  "  if  it  become  necessary,  provided 
it  should  become,  if  it  should  happen  to  become,"  which  clearly  indi- 
cate a  conditional  bequest  and  not  a  limitation.  Mackay  et  al.  vs. 
Moore  et  al.    Dudley 96 

2.  If  the  condition  precedentbecome  impossible  even  by  the  act  of  God, 
the  estate  would  never  arise.    Ihid. 

S.  Although,  as  a  general  rule,  it  is  true,  that  the  gift  of  the  interest  vests 
the  body  of  a  legacy,  yet  in  such  cases,  the  gift  of  the  interest  must 
be  unconditional,  and  placed  under  the  immediate  control  of  the  lega- 
tee.   Roberts,  Adm'r,  vs.  Oarr,  Eiir.    DvMey 118 

4.  Tie  words,  "I give  unto  my  brother,  J.  G.  the  sum  of  $1,00.0,  to  be 
vested  in  bank  stock,  and  the  net  proceeds  to  be  annually  drawn  and 
paad  to  him  by  my  executors,  dm-ing  the  life-time  of  the  said  J.  G." 
were  held  to  be  such  a  gift  of  the  mere  interest,  as  not  to  vest  the 
body  of  the  legacy.    Ihid. 
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5.  If  a  person  making  his -will,  direct  that  "if  any  of  his  slaves  should 
desire  to  go  to  the  African  Colony,  they  should  be  permitted  to  go, 
and  their  expenses  to  the  port  of  embarkation  should  be  paid,"  such 
will  is  not  void,  under  the  Act  of  181S,  nor  is  it  inconsistent  with 
the  policy  of  our  laws, but  ought  to  be  executed.  Jordan  vs.  Heirs  of 
Bradley,     Dudley 1'70 

6.  An  executory  devise  to  vest  on  A's  dying  without  issue  generally,  tljat 
is,  on  an  indefinite  failure  of  issue,  is  not  good,  because  it  tends  to 
create  a  perpetuity.    AtweU's  Ex'rs  vs.  Barney.    Dudley 207 

7.  But  Courts  favoring  the  intention  of  the  testator,  particularly  in  de- 
vises of  personal  property,  take  hold  of  any  circumstancas  or  words  of 
the  will,  which  limit  the  general  expression  of  "  dying  without  issue," 
and  afford  a  ground  for  construing  the  limitation  to  be  a  dying  with- 
out issue  living  at  the  death  of  the  party,  in  order  to  support  the  de- 
vise over:  so  the  words  "  after  her  death,  if  no  lawful  issue,"  were 
construed  to  mean,  without  lawful  issue  at  the  death  of  the  deceased, 
and  to  constitute  a  good  limitation  in  an  executory  devise.    Ihid. 

8.  A  testator  may  limit  the  extent  of  power  conferred  by  him,  and  pre- 
scribe the  pai'ticular  manner  of  executing  It,  and  the  agent  is  as  little 
able  to  vary  the  manner,  as  to  transcend  the  limit,  for  in  either  case  he 
would  be  found  usurping,  instead  of  executing  authority.    Machay  et 

al.  vs.  Moore,  Mx^r.     Dudley i. , 95 

9.  An  heir  or  legatee,  is  not  entitled  to  take  possession  of  any  part  of  the 
estate  of  his  ancestor  or  testator,  until  it  be  delivered  to  him  by  the 
act  of  the  legal  representative  or  the  law.  Albritton  vs.  Bird.  M.  M. 
Cliarl, 93 

J  0.  A  creditor  having  established  his  claim  and  obtained  a  decree  against 
the  estate  of  his  debtor,  authorizing  a  levy  upon  said  estate,  in  whose- 
soever hands  it  might  be,  will  not  be  enjoined,  at  the  instance  of  specific 
legatees,  from  proceeding  against  that  portion  of  the  estate  in  their 
hands,  on  the  ground  that  the  testator  had  set  apart  a  particular  poi'tion 
of  his  estate,  for  the  payment  of  his  debts.  Creditors  having  superior 
claims  to  volunteers,  cannot  be  embarrassed  or  retai-ded  by  such  a  pro- 
vision.    Maxwell  vs.  Maxwell.    R.  M.  Oharl 462 

11.  "Where  a  testator  bequeathed  to  his  daughter  certain  negroes  "during 
her  natural  life,  and  the  heirs  of  her  body  forever :"  Held,  that  the 
words  must  be  received  in  their  technical  signification,  there  being  noth- 
ing in  the  will  to  authorize  the  belief  that  the  testator  may  have  used 
the  words  improperly,  and  not  in  their  lawful  meaning.  Choice  vs. 
Marshall.    1  Zelly 102-"7 


12.  In  the  construction  of   wills,   the  intention,  so   far   as  it  is  consis- 
tent with  laws  of  the  land,  shall  govern.    Ibid 102 
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13.  Where  the  testator  bequeathed  certain  negroes,  at  his  mother's  death, 
to  his  aonHobert,  his  heirs  and  assigns  forever,  "but  if  Robert  should 
live  single,'  and  die  -without  a  lawful  heir  of  his  body,  the  above  prop- 
erty is  to  be  equally  divided  between  my  three  sons,  James,  John  and 
Lovett,"  it  was  hold  to  be  a  limitation  over,  upon  an  indefinite  failure 
of  heirs  or  issue,  and  therefore  void,  as  being  too  remote,  according  to 
the  rules  of  the  Common  Law,  and  vested  the  property  in  the  first  ta- 
ker »  Held,  also,  that  if  the  bequest  over  had  been  good  at  Common 
Law,  our  Statute  of  1821  would  have  vested  the  property  in  the  first 
taker.     Robinson  vs.  McDonald.     2  Kelly • 120 

14.  If  an  estate  is  bequeathed  to  A,  in  (rust  for  B,  during  his  life,  with  a 
power  of  appointment  in  B,  of  the  fee  by  will,  and  in  the  event  of  B 
dying  intestate,  remainder  in  fee  to  the  heirs  at  law  of  B :  Held,  that 
B  having  died  without  exercising  the  power,  it  is  void,  and  the  limi- 
tation over  takes  effect  as  though  there  was  no  such  power  in  the  will. 
Edmondson  and  Wife  vs.  Hyson.     2  Kelly 311 

15.  A  testator  devises  property  to  his  son  "William  and  his  children  (Wil- 
liam at  the  time  having  no  children)  with  devise  over  to  the  heirs  nam- 
ed in  his  will,  upon  William's  dying  without  having  a  child  or  chil- 
dren :  Held,  that  William  took  an  estate  tail,  with  remainder  to  the 
heirs  named  in  the  will      Wiley,  Parish.  &  Co.  et  al.  vs.  Smith  et  al. 

3  Kelly • 656 

16.  A  testator  devises  property  to  his  two  sons  W.  and  B.  and  their 
heirs,  with  devise  over  to  the  heirs  named  in  his  will,  upon  W.  anH  B. 
dying  without  child  or  children :  Held,  that  the  word  heir  in  the  an- 
tecedent limitation  is  synonymous  with  issue  or  heirs  of  the  body,  and 
that  W.  and  B.  took  an  estate  tail,  with  remainder  to  the  heirs  named 

in  the  will.     lUd 564 

11.  An  estate  tail,  by  the  laws  of  England,  is  converted  into  a  fee  simple 
estate  by  the  Statute  of  Georgia.    Ibid 569 

18.  Where  a  testator,  by  his  will,  bequeaths  certain  property  to  trus- 
tees, in  trust  for  his  son  and  his  wife,  and  his  four  children  then  living, 
and  to  any  child  or  children  which  the  testator's  said  son  may  here- 
after have  born,  for  the  use  of,  support,  and  maintenance  of  the  testa- 
tor's said  sou  and  his  family ;  and  for  the  support,  education  and  set- 
tlement of  the  said  children  of  testator's  gon :  Held,  that  it  was  the  in- 
tention of  testator  to  include  after-born  children  of  his  son,  as  well  as 
those  living  at  the  testator's  death.  Held,  also,  that  testator's  son  and 
his  wife  were  entitled  to  the  use  and  benefit  of  two  shares  of  the  pro- 
perty bequeathed,  for  their  maintenance  and  support,  and  that  each 
of  the  children  of  testator's  son  was  entitled  to  one  share  of  the  pro- 
perty as  a  settlement,  on  arriving  at  the  age  of  twenty-one  years,  or 
when  the  females  should  marry,  liable  to  refund  the  proportion  of  their 
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respective  shares,  in  the  event  there  should  be  after-born  children, 
Napier  et  al.  vs.  Howard.     3  Kelly 201 

19.  The  increase,  by  way  of  hire,  of  a  specific  legacy,  belongs  to  the  le- 
gatee, though  the  enjoyment  of  the  legacy  be  postponed.     Grayhill  et 

al,  vs.  Warren.    4   Ga 628 

20.  R.  F.  by  his  will,  bequeathed  all  his  property  to  his  wife,  during  her 
life  or  widowhood.  "  In  case  she  should  die  or  exchange  her  situation 
by  marriage,"  then  a  sale  to  be  made  of  all  his  property,  and  the  pro- 
ceeds to  be  equally  divided  among  his  children :  Held,  that  the  chil- 
dren took  a  vested  remainder  at  his  death.  McGinnis,  Adm'r.  vs.  Fos- 
ter, Ex'r.    4   Ga Zll 

21.  A  bequest  of  personalty,  to  testator's  "  wife,  during  her  natural  life, 
and  at  her  death,  to  be  equally  divided  between  all  my  surviving  chil- 
dren, and  the  legal  representatives  of  such  as  may  be  deceased,"  cre- 
ates a  vested  remainder  in  the  childi-en  living  at  the  time  of  testator's 
death.     Vickers  vs.  Stone.    4  Ga 461 

23.  As  a  general  rule,  specific  legacies  of  a  productive  nature,  bear  in- 
terest.   Beal  et  ux.  vs.  Grafton.    5  Ga 301 

23.  Where  a  testator  bequeathed  to  his  wife  a  certain  negro  slave,  so 
long  as  she  should  reside  on  a  particular  plantatigp,  and  made  no  oth- 
er disposition  of  her,  and  the  negro  was  duly  disti'ibuted  to  the  lega- 
tees under  the  will :  Held,  that  an  administrator  de  bonis  non,  tjic.  could 
not  recover  possession  of  the  negro  after  the  death  of  the  legatee. 
Bates,  Adm'r,  cbc.  vs.  Woolfork.     5  Ga 329 

24.  Where  a  decree  was  obtained  in  favor  of  legatees,  against  the  execu- 
tors of  the  testator's  will,  for  their  legacies  under  it,  and  the  executors 
have  admitted  assets  in  their  hands  sufficient  to  pay  them :  Held,  that 
property  which  had  been  distributed  to  another  legatee,  under  the 
will,  with  the  assent  of  the  executors,  could  not  be  first  seized  and 
sold,  in  satisfaction  of  such  decree  against  the  executors  alone,  when 
it  did  not  appear  there  was  any  deficiency  of  assets,  to  pay  all  the 
legacies,  and  the  legatee  whose  property  was  taken  was  no  party  to 
the  decree;  notwithstanding  it  was  declared  by  the  decree,  that  it 
should  be  a  lied  upon,  and  bind  the  whole  estate  of  the  testator.  The 
estate  of  the  testator,  in  the  hands  of  the  executors,  is  first  liable  for 
the  satisfaction  of  the  decree,  before  such  portion  of  it  as  had  been 
distributed  to  legatees  who  were  not  parties  to  the  decree,  and  who 
had  been  in  the.  possession  of  it  for  several  years,  with  the  assent  of 
the  executors.     Scrantonet  al.vs.  Demereetal.    6  Ga 92 

25.  The  assent  of  the  executor  to  a  legacy,  may  be  implied  from  posses- 

27 
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siori  of  the  property  by  the  legatee ;  and  assent  given  to  the  tenailt  for 
life,  •will  enure  to  the  benefit  of  the  remaindev-man  in  fee.  Jordan  vs. 
Thornton  et  al.    1  Cfa 617 

26.  "When  it  appeai'ed  that  the  father  of  the  defendant,  by  his  last  -will 
and  testament,  bequeathed  to  him  "the  money  advanced  for  him,''  and 
that  the  notes  sued  on  were  given  by  the  defendant  to  the  testator, 
for  money  so  advanced:  Held,  that  at  Lav  the  executors  of  testator 
had  the  right  to  recover  the  amount  of  the  notes  from  the  defendant 
by  suit,  notwithstanding  the  estate  of  the  testator  was  solvent  and  able 
to  pay  all,  the  debts  and  specific  legacies  bequeathed  by  the  will ;  and 
when  so  recovered,  to  dispose  of  the  same,  in  the  due  course  of  ad- 
ministi'ation  under  the  will;     Brewer  vs.  Brewer,  Ex'rs.    H  Ga 684 

27.  R.  J.  by  his  last  will,  bequeathed  a  large  property  to  certain  per- 
sons, upon  the  following  conditions,  viz :  Equally  to  my  son  W.  and 
to  my  daughters  E.  P.  K.  and  S. ;  and  as  respects  my  said  daughters, 
I  give  the  same  to  them,  and  to  them  only,  personally,  individually 
and  exclusively,  and  to  their  children,  and  not  to  their  husbands.  The 
property  and  interest  which  may  fall  to  and  belong  to  my  daughters, 
is  hereby  willed  and  devised  to  them  and  each  of  them  and  their  chil- 
dreUj  the  children  of  their  bodies,  and  not  to  their  present  or  future 
husbands,  or  either  of  them ;  nor  to  belong,  either  in  light  or  in  dispo- 
sition, to  their  husbands,  but  as  before  mentioned,  is  hereby  willed 
and  decreed,  bqna  fide,  .in  right  and  use,  to  my  daughters  and  their 
children  respectively,  and  to  them  only,  so  long  as  they  or  either  of 
them  shall  live.  In  the  division,  the  said  W.  E.  P.  K.  and  S.  taking 
share  and  share  alike — ^the  latter  for  themselves  and  children — each 
mother  representing  one  share  or  part :"  Held,  that  imder  this  clause, 
each  daughter  takes  an  estate  for  life  to  her  separate  use ;  and  after 
death,  remainder  to  her  children,  born  and  to  be  born.  Jmies  et  al.  vs. 
Jones,  Ex'r.     1  Ga j^ 76 

28.  Where  a  testator  made  the  following  bequest :  "  I  lend  the  following 
negroes,  (naming  them,)  with  all  their  incl-ease,  to  A,  B,  C,  children  of 
my  first  wife  ;  this  loan  to  continue  during  theii-  natural  lives,  and  at 
their  death,  the  property  to  be  equally  divided  among  the  childi-eti, 
of  A  and  B ;  and  in  event  of  C  having  child  or  children,  they  also  to 
have  one  thu-d  part.  But  if  0  dies  childless,  the  whole,  then,  shall  go  to 
the  children  of  A  and  B.  It  is  my  desire  that  John,  one'  of  the  ne- 
groes mentioned  in  this  article,  should  go  into  the  possession  of  A,  and 
be  considered  so  much  of  her  part.  It  is  my  desire,  also,  that  no  part 
of  the  above  mentioned  negroes  should  come  into  the  hands  or  possession 
of  the  husband  of  0,  but  it  shall  be  held  by  A  and  B,  and  go  to  their  chil- 
dren, if  her  husband  survives  C:"  Seld,  on  a  bill  filed  by  one  of  the  children 
of  A,  for  a  distribution  of  the  property  in  the  lifetime  of  B,  that  it  was  the 
intention  of  the  testator  that  his  three  daughters  should  hold  the  posses- 
sion of  the  life  estate  in  the  property  during  their  jointlives,  orthelife 
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of  the  Buryivor,  and  that  the  grand  childi-en  of  the  testator  -were  not 
entitled  to  a  distribution,  until  the  death  of  the  la^t  surviving  daugh- 
ter.   Riorckn,  Guardian,  vs.  Holiday  et  al.    8  Cfa 79 

29.  A  testator  bequeathed  as  follows :  "  Warther  will  that  one  hundred 
dollars  per  annum  be  paid  out  of  the  profits  of  said  bakery,  to  B.  Moore, 
of  the  City  of  New  York,  for  the  use  of  my  mother,  Mrs.  Elizabeth 
Wagner;  and  also,  thelike  sumof  one  hundred  dollars,  out  of  said  pro- 
fits, to  my  sister,  Mi-a.  Margaret  Williams,  together  with  eighty  dollars, 
lent  by  her  to  me,  in  New  York,  with  interest  from  date:"  Held,  that 
the  bequest  to  Mrs.  Williams  gives  hei'  a  specific  sum  of  one  hundred 
dollars,  and  not  an  annuity  of  one  hundred  dollars.  WiUiam.Svs.  Mc- 
Imtire,  Adm'r.     8  Qa , 34 

30.  P  devised  the  whole  of  his  estate  to  G,  as  trustee  and  testamentary 
guardian,  for  the  exclusive  use  of  his. three  daughters,  W.  A.  and  B. 
and  their  increase,  if  any,  to  be  distributed,  <Sso.  and  in  the  event  of  the 
death  of  either  the  daughters,  withoutissue,  her  pca-tion  of  the  property 
to  go  to  the  sm-vivor  or  survivors  ;  if  two,  share  and  share  aUke,  if  one, 
to  her  exclusively ;  and  should  all  three  die,  without  increase  or  issue, 
G,  the  trustee  and  testamentary  guardian,  is  directed  to  deliver  over 
the  entire  estate  to  C.  E.  and  he  is  vested  with  plenary  power  to  do 
any  way  with  the  property  that  in  his  wisdom  may  seem  best;  Held, 
that  the  will  did  not  create  an  estate  tail,  especially  since  such  es- 
tates were  long  since  abolished  by  law  in  this  State,  but  an  es- 
tate for  life  in  the  daughters,  with  remainder  in  fee  to  their  children 
or  grand  children,  and  that,  il  the  daughters  died  without  chil- 
dren or  grand  children,  it  was  a  good  limitation  over  in  fee,  by  way 
of  executory  devise  to  C.  E.  on  failure,  of  increase  on  the  death  of  the 
daughters.     Benton  vs.  Patterson  and  another.     S  Ga 146 

31.  Where  valid  articles  of  separation  give  to  the  wife  the  power  to  dis- 
pose of  property  at  her  death,  (settled  for  her  provision  for  life,)  as  she 
may  choose  to  do,  a  will  by  her,  while  a,  feme  covert,  will  be  supported. 
Chapman  vs.  Gray,  Ex'r.     8  Ga 337 

32.  Where  B,  by  his  last  will  and  testament,  bequeathed  certain  negroes 
to  his  daughter,  as  follows:  "To  my  daughter,  C.  R.  P.  I  give  and  be- 
queath to  the  heirs  of  her  body  the  following  negroes,  &c. ;  should  she 
have  no  heirs  from  her  body,  she  is  to  have  the  use  ofsaid  negroes  her 
lifetime,  and  at  her  death,  should  she  die  without  any  heirs  from  her 
body,  the  negroes  and  their  increase  to  retui'n  to  my  son  John  S.  Bai- 
ley, as  his  property  :"  Held,  that  the  daughter  took  a  life  estate,  and 
her  children  a  remainder,  as  purchasers,  and  not  by  descent.  Kemp, 
Adm'r,  vs.  Daniel,  pro.  ami,  &c.     8  Ga 385 

33.  One  legatee  who  has  received  his  legacy,  and  no  mor^e,  cannot  be 
called  on  to  contribute  to  a  co-legatee,  the  executor  being  splvent  and 
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admitting  assets  in  his  hands  sufficient  to  pay  the  other  legacy.    BS- 
mere  et  al.  vs.  Scranton  etal.    8  Ga 43 

34.  A  residuary  legatee  is  not  liable  to  refund  to  another  legatee,  unless 
there  was  an  original  deficiency  of  assets,  and  in  cases  where  the 
payment  of  his  legacy  would  amount  to  a  devastavit.    Ibid. 

36.  A  devise  to  a  charitable  use,  will  be  sustained  and  caiTied  out  in 
Georgia.    Beall  et  al.  vs.  En^rs  of  Fox.   4  Ga 404 

36.  Where  testatrix  by  her  will,  made  the  following  bequest:  "I  give 
and  bequeath  to  my  son,  Robert  W.  Carlton,  during  his  natural  life, 
and  at  his  death,  to  the  lawful  begotten  heirs  of  his  body,  the  fol- 
lowing property,  to  wit :  Aggy,  a  woman  about  thirty-two  years  of 
age,  and  the  rest  of  her  children,  to  wit :  James,  Caroline,  Sarah, 
Manuel  and  John,  and  all  their  increase  forever.  Nevertheless,  if  the 
said  Robert  W.  Carlton  should  die  without  an  heir,  then  it  is  my  de- 
sire that  the  above  named  and  described  negroes  and  their  increase, 
be  set  free  at  Ms  death';  Held,  that  the  disposition  of  the  property  was 
good  as  an  executory  bequest,  and  that  the  children  of  Robert  "W.  Carl- 
ton took  the  same  as  purchasers  under  the  will,  and  not  as  heirs  gener- 
ally by  descent.     Oarlton  and  another  vs.  Frice.     10  Qa 495 

DisooNTDnjANCT.     See  Continuance,  S. 

DisoovEET  AT  Law.     See  Evidence,  III. 

DiSTEESs.    See  Rent. 

DiSTEiBUTiON.    See  Administrators,  &c. 

DivoKOE.    Se&  Husband  and  Wife,  TV . 

DoEMANT  Judgment.    See  Judgment,  VI. 


DOWER. 

1.  The  husband,  by  alienation,  cannot  divest  the  estate  which  the  law 
ca  sts  on  the  wife,  nor  can  it  be  done  by  public  sale,  under  an  execu- 
tion.    WaJceman  andWifevs.Eoache.    Dudley 123 

2.  A  widow  has  no  right  to  claim  an  interest  in  advancements  made  to 
children  and  brought  into  hotch-pot,  but  is  confined  to  her  husband's 

estate,  at  the  time  of  his  death.     Wright  vs.  Wright.    Dudley 261 
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3.  The  Statute  of  Limitations  of  1161  is  no  bar  to  an  application  for 
the  assignment  of  dower.     WaJceinan  etux.  vs.  Roach.    Dudley 123 

4.  At  Common  Law,  the  -wido-w  has  no  estate  in  her  husband's  lands,  un- 
til after  assignment,  and  cannot  retain  possession  as  against  those 
holding  the  fee.  She  has  no  right  to  tarry  in  her  husband's  house, 
beyond  the  term  allowedher  as  quarantine,  and  it  is  not  until  after  as- 
signment that  she  has  such  a  vested  estate  as  to  maintain  ejectment. 
Wot  so  in  Georgia — so  far  as  the  mansion  house  and  tenement  are  con- 
cerned, the  Statute  giving  her  these  as  a  part  of  her  dower  estate, 
she  being  in  possession,  may  retain  it  against  the  heirs  or  purchasers 
before  assignment.     Ramho  et  al.  vs  Bell.   3  Kelly 208 

5.  When  it  is  not  competent  to  go  into  evidence  that  the  widow  had  ac- 
cepted a  provision  under  lier  husband' s  will  in  lieu  of  dower.    I6id. 

6.  A  claim  of  dower  is  such  an  incumbrance  as  will  constitute  a  breach  of 
the  warranty  of  title  in  a  deed.    Learn  vs.  Durham,,    4  Ga 892 

I.  The  judgment  affirming  the  admeasurement  of  the  commissioners,  is 
sufficient  proof  of  an  eviction.    Ibid. 

8.  The  possession  of  land  by  the  tenant  in  dower,  or  as  the  co-distributee 
of  an  estate,  is  such  an  interest  as  may  be  seized  and  sold  under  exe- 
cution.    Pitts  vs.  Sendrich.   6    ffa 4B2 

9.  In  order  to  put  the  widow  to  her  election  between  the  provisions 
made  inherfavor  by  the  will  of  the  testator,  and  her  legal  right  to 
dower  in  his  estate,  such  testamentary  provision  in  her  favoi-,  must  be 
declared  in  express  terms,  to  be  given  in  lieu  of  dower,  or  the  inten- 
tion of  the  testator  to  that  effect,  must  be  deduced  by  clear  and 
manifest  implication,  from  the  will,  founded  on  the  fact,  that  the  claim 
of  dower  would  be  inconsistent  with  the  will,  or  so  repugnant  to  its 
pi'ovisions,  as  necessarily  to  disturb  and  defeat  them.  Toolce  et  al.  vs. 
Mason  and  Wife  et  al.    7Ga 20 

10.  The  Act  of  1839,  which  limits  the  widow's  application  for  dower, 
to  seven  years  from  the  death  of  her  husband,  operates  prospectively 
and  does  not  apply  to  cases  where  the  husband  died  before  the  passage 
of  that  Act.    Ibid 

II.  The  right  of  dower  is  not  within  the  Act  of  Limitations  of  17^7. 
Ibid. 

12.  To  constitute  an  eguitablehar  to  the  widow's  claim  of  dower,  by  her 
acts  and  acquiescence  in  the  provisions  of  the  will  for  her  benefit,  so 
as  to  raise  the  •presumption  that  she  had  made  her  election  to  accept 
such  testamentary  provisions  in  lieu  of  dower,  it  must  be  shown  that 
she  was  cognizant  of  her  rights,  and  acted  understandingly.    Ibid. 
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13.  The  -wido-w  dying  in  less  than  one  year  after  adminiatratioa  upon  the 
estate  of  her  husband,  without  having  elected  to  take  a  child's  part  of 
the  real  estate,  her  executor  cannot  recover  it  after  her  death.  Beav- 
ers, ExW,  vs.  Winn,  Adm'r.     9   Ga 1 89 

14.  In  this  State,  a  -widow  is  entitled  to  dower  in  the  wild  and  uncultiva- 
ted lands  of  which  her  husband  was  seized  during  the  coveture,  at 
Common  Law,  and  of  such  as  he  may  be  seized  and  possessed  of  at  the 
time  of  his  death,  under  the  Statute.    Chapman  vs.  Schroder.    10  Ga.  321 

15.  On  the  application  for  dower,  under  the  Act  of  1824,  the  owner  of 
the  Jand  is  such  a  party  in  interest,  as  the  Statute  contemplates  shall 
be  notified  of  the  intended  application.    Ibid. 

16.  Where  the  defendant  derives  his  title  from  the  husband  of  the  de- 
mandant, who  was  an  alien:  Seld,  that  the  defendant  was  estopped 
from  denying  the  seizure  of  the  husband  on  that  ground.    Ibid. 

17.  The  widow's  right  to  dower  is  not  within  the  Statute  of  Limitations 
prior  to  the  Act  of  1839,  nor  is  it  barred  by  lapse  of  time  merely, 
independently  of  other  equitable  circumstances.    Tbid. 

18.  Where,  by  an  agreement  between  the  attorney  of  the  demandant 
and  the  defendant,  to  dismiss  the  application  on  payment  of  costs  by 
the  latter,  the  same  was  dismissed :  Held,  to  be  no  settlement  of  the 
case  or  bar  to  the  claim  of  dower.    Ibid. 

19.  The  claim  of  a  demandant  to  dower,  is  a  lec/al  claim,  and  if  she  has 
a  legal  title  to  dower  in  the  lot  of  land,  whether  the  defendant  pur- 
chased with  or  without  notice,  for  a  valuable  consideration,  does  not 
in  the  least  aflfect  or  impair  that  legal  title.    Ibid. 

20.  The  proper  time  to  raise  the  objection  to  the  manner  and  extent  of 
the  assignment  of  dower,  is  when  the  return  of  the  commissioners  is 
made  to  the  Court,  as  is  provided  in  the  fourth  section  of  the  Act  of 
1825.    Ibid. 

21.  Three  facts,  by  the  Common  Law,  must  be  estabUahed,  to  maintain 
a  demand  for  dower — marriage,  seizure  and  death.    Ibi^ 

22.  W||ere  judgments  were  obtained  against  a  husband,  prior  to  his 
marriage,  and  his  estate  is  insolvent:  Held,  on  the  death  of  the  hus- 
band, the  wife  is  entitled  to  d  ower  in  his  lands,  which  have  not  been  sold 
under  the  judgment;  that  the  judgment  created  a  lien  on  the  lands, 
but  the  seizure  was, not  divested  sntil  levy  and  sale.     Greene,  Adm'r, 

10  Ga 435 
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DURESS. 

1.  Legal  arrest  is  not  duress.     Gresham  vs.  Zanders  et  al.     Ga.  Decis- 
ions, part  II. 149 

2.  It  is  no  plea  for  a  surety  that  a  bond  was  obtained  by  duress.    Spicer 

vs.  The  State.    9  Ga 49 


EJECTMENT. 

1.  By  a  legislative  Act,  passed  in  1760,  the  town  commons,  streets,  lanes, 
&c.  in  the  Town  of  Savannah  were  declared  to  be  the  common  property 
of  the  lot-holders  in  said  Town,  and  commissioners  were  appointed  to 
carry  the  Act  into  execution.  By  the  Act  of  1787,  a  President  and 
Wardens  were  directed  to  be  chosen,  with  power  to  make  by-laws, 
assessments,  and  to  lease  or  sell  any  public  lots,  &c.  By  the  Act  of 
1789,  the  Town  was  styled  the  City  of  Savannah,  and  a,  Mayor  and 
Aldermen  were  directed  to  be  elected,  and  were  declared  to  be  a  body 
politic,  with  the  power  of  acquiring  and  holding  property,  real  and 
personal,  for  the  benefit  of  said  City :  Held,  that  by  the  Act  of  1760, 
the  legal  title  to  the  cominon  streets,  &a.  vested  in  the  lot-holders  or 
public,  in  their  collective  capacity,  as  a  corporation  sub  modo,  which 
became  transferred  by  the  Act  of  1787,  to  the  President  and  War- 
dens, as  the  legal  representative  of  the  public,  and  for  its  benefit,  and 
finally,  by  Act  of  1789,  became  vested  in  the  "Mayor  and  Aldermen 
of  the  City  of  Savannah."    Mayor  and  Aldermen,  &c.  vs.  President,  &c. 

of  Steamboat  Co.  of  Georgia.    R.  M.  Chart 342 

2.  Where  the  legal  title  to  the  soil  is  in  a  corporation,  (or  the  public,)  it 
may  maintain  an  action  of  ejectment,  to  recover  the  possession  of  a 
street.    Ibid. 

8.  Held,  further,  that  if  the  legal  title  did  not  pass  by  the  Acts  of  1760 
and  1787,  to  the  public  or  lot-holders,  as  a  corporation  s^b  modo,  then 
as  it  could  not  vest  in  them  individually,  and  there  was  no  one  capa- 
ble of  taking  and  holding  at  the  same  time  of  the  grant,  such  grant  of 
the  town  common,  streets,  Ac.  must  be  considered  as  a  dedication  to 
public  uses,  which,  by  operation  of  law,  became  vested  in  the  Mayor 
and  Aldermen  of  the  City  of  Savannah,  as  soon  as  they  were  incorpo- 
rated.   Ibid 

4i  Meld,  that  for  the  purposes  of  sustaining  the  action  of  ejectment,  the 
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term  "  lots,"  used  in  the  Act  of  1787,  and  which  the  Wardens  were  au- 
thorized "  to  let,  lease  or  rent,"  might  be  construed  to  embrace  the 
streets,  town  common,  &c.  so  as  to  enable  -the  corporation  of  Savan- 
nah to  make  a  demise  of  a  public  street.    1  bid. 

B.  Where  there  are  several  demises  laid  in  an  action  of  ejectment,  one 
from  the  grantor,  another  ii-om  the  grantee  of  a  deed,  void  under  the 
Statute  32  Henry  VIII. :  Held,  that  the  plaintiff  might  recover,  though 
not  on  the  demise  of  the  grantee  only.    Pitts  vs.  Bullard.    Z  Kelly..     48 

» 
6.  The  heirs  at  law  may  maintain  ejectment  tq  recover  the  possession  of 

land  against  a  mere  wrong-doer.     Oarruthers  vs.  Bailey.     3  Kelly 108 

I.  So,  the  administrator  for  the  payment  of  debts,  or  the  making  of  dis- 
tribution.   Ibid 110 

8.  A  demise  in  ejectment  cannot  be  stricken  out  because  the  name  of 
the  lessor  is  used  against  his  consent,  if  the  plaintiff  offers  to  indemni- 
fy him  against  all  loss,  and  if  the  use  of  his  name  be  necessaiy  to  the 
assertionof  the  plaintiff's  rights.     Fain  vs.  Oathright.    b  Ga 6 

9.  A  party  who  brings  a  second  action  of  ejectment,  after  being  ousted 
under  a  previous  recovery  against  him,  must  produce  paramount  title. 
Doe  ex  dem.  Johnson  vs.  Zaiicaster.     6   Ga 39 

10.  Where  the  plaintiffin  ejectment  had  been  in  possession  seven  years 
under  color  of  title,  holding  adversely :  Seld,  that  the  action  was  main- 
tainable against  a  defendant  who  had  a  regular  chain  of  title,  but  bad 
entered  after  the  expiration  of  the  seven  years.  WatHns  vs.  Woolfolk. 

6   Oa 261 

II.  Prior  possession  will  prevail  in  ejectment  over  a  subsequent  posses- 
sion, acquired  by  mere  entry  without  any  lawful  right.  Doe  ex  dem. 
Johnson  vs.  Lancaster.    5    Ga 39 

12.  But  where  the  subsequent  possession  is  acquired  by  a  recovery  in 
ejectment,  the  entry  of  the  defendant  being  lawful,  affords  a  better 
presumption  of  right  than  the  prior  possession,  and  the  record  of  the 
former  recovery  may  be  given  in  evidence,  if  between  the  same  par- 
ties.   Ibid. 

13.  Seven  years'  adverse,  uninterrupted  and  continuous  possession,  con- 
fers a  complete  title  to  lands,  tenements  and  hereditaments,  in  this 
State.    Ibid. 

14.  A  fraudulent  combination  between  the  covenantee  and  the  plaintiff 
in  ejectment,  will  preclude  the  idea  of  an  eviction  upon  title  para- 
mount.   Davies  et  al.  vs.  Smith.    5  Ga 274 
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16.  A  bringa  ejectment  for  land,  and  holds  B's  deed  as  part  of  his  claim 
of  title.  B  is  offered  as  a  witness  for  defendant,  and  upon  his  voir  dire 
states,  that  he  never  made  the  deed  under  which  A  claims ;  that  he 
has  given  his  bond  for  titles  to  the  defendant,  and  holds  his  notes,  and 
had  been  notified  by  him  to  appear  and  defend :  Held,  that  B  was  an 
incompetent  witness.    Fain  vs.  Gathright.    5  0a 6 

16.  There  can  be  no  special  pleading  in  ejectment;  for  the  consent  rule 
which  admits  lease,  entry  and  ouster,  compels  the  defendant  to  plead 
only  "  not  guilty,''  or  the  Statute  of  Limitations.  Doe  ex  dem.  dim- 
ming vs.Butler.    6  Oa 88 

17.  The  general  issue  in  ejectment  denies  the  defendant's  possession,  as 
well  as  the  plaintiff's  title.    Ihid. 

18.  Is  it  competent  for  the  lessor  of  the  plaintiff,  in  an  action  of  ejectment, 
to  prevent  a  recovery  by  the  conveyance  of  the  premises  to  the  de- 
fendant after  suit  brought  ?     Harris  vs.  Oamron.    6  Ga 382 

19.  The  name  of  a  party  may  be  used  as  the  lessee  of  the  plaintiff  in  eject- 
ment, even  against  his  consent,  where  he  is  indemnifiied  against  costs, 
provided  such  use  of  his  name  is  necessary  and  important  to  the  as- 
sertion and  successful  prosecution  of  the  rights  of  another  party.  Mn- 
glish  vs.  Doe  ex  dem.  Register.    1  Ga 38"? 

20.  The  consent  rule  in  ejectment  is  always  considered  as  filed,  and 
admits  lease,  entry  and  ouster.     SiUiard  vs.  Doe  ex  dem.  Connelly.    7 

Ga 172 

21.  The  fictitious  form  of  pleading  in  ejectment:  Seld,  to  be  suflScient. 
Ibid. 

22.  A  plaintiff  in  ejectment  may  amend  his  declaration,  extending  the 
time  of  his  demise,  after  the  case  has  been  submitted  to  the  Jury,  ac- 
cording to  the  discretion  of  the  Court,  under  the  54th  Common  Law 
Rule  of  Practice.     English  vs.  Doe  ex  dem.  Register.    1  Ga 387 

23.  An  executor  may  bring  ejectment  to  recover  lands,  but  his  right  to 
recover  depends  upon  the  will,  and  that  must  be  produced  as  part 

of  his  title.    Sorrell,  Ex'r,  vs.  Ham  et  cd.    9  Ga 65 

24.  Against  a  claim  for  mesne  profits  in  the  nature  of  damages,  the 
value  of  the  improvements  made  by  the  defendant,  is  a  fair  set-off,  pro- 
vided he  took  possession  of  the  premises,  honafide.  Beverly  and  ano- 
ther vs.  Burke.    9  Ga 440 

^.  Trespassers  are  not  entitled  to  the  benefit  of  this  principle,   except 
28 
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where  the  profits  of  the  premises  have  been  increased  by  the  repairs 
or  improvements  which  have  been  made.  In  that  case,  it  is  proper 
for  the  Jury  to  take  into  consideration  the  improvements  or  repairs, 
and  diminish  the  profits  by  that  amount,  but  not  below  the  sum  which 
the  premises  would  have  been  worth  without  such  improvements  or 
repairs.    Ibid. 

26.  Whether  the  defendants  are  trespassers,  is  a  question  of  fact,  to  be 
submitted  to  the  Jury.    Ibid. 

27.  Vendees  under  judicial  sales  shall  not  be  put  to  the  same  proof  in 
ejectment  as  in  common  cases  of  persons  buying  lands  from  individu- 
als.    Wliatley  vs.  Doe  ex  dem.  Ifcwsom.     9   Ga T4 

28.  A  purchaser  at  Sheriff's  sale,  has  only  to  show  his  deed,  the  execu- 
tion under  which  the  land  was  sold,  and  prove  title  in  the  defendant, 
or  possession  since  the  rendition  of  the  judgment,  and  the  onus  is  cast 
upon  the  opposite  party.    Ibid. 

29.  A  previous  warrantor  of  the  title  may  be  a  co-defendant  in  an  action 
of  ejectment,  provided  he  would  be  amenable  in  damages  in  case  of 
eviction.    Hedwine  vs.  Brown  et  al.    10  Ga 811 

SO.  Either  party  in  an  ejectment  cause,  is  entitled  to  impeach  by  proof, 
and  without  making  an  affidavit  that  it  is  a  forgery,  the  genuineness 
of  a  deed  tendered  in  evidence,  and  if  necessary,  time  will  be  given, 
upon  suitable  showing,  to  procure  testimony.  Williams  vs.  Rawlins. 
10  Ga 419 

81.  Where  plaintiff  in  ejectment  has  shown  a  good  title  in  himself,  and 
the  defendant  relies  upon  a  paramount  outstanding  title,  it  is  not  er- 
ror in  the  Court  to  instruct  the  Jmy,  that  he  must  show  a  clear  and 
indisputable  title  in  some  one  else.    Salter  vs.  Lessee  of  Williams.     10 

Ga 186 

82.  A  bill  of  peace  will  not  be  sustained  to  restrain  a  party  from  bring- 
ing his  action  of  ejectment,  until  complainant's  right  has  been  satis- 
factorily established  at  Law.     Sond,  Murdoch  et.  al.  vs.  Little.    10  Ga.  896 

38.  A  warrant  and  survey  of  land  and  payment  of  the  price,  gives  to 
the  purchaser  a  legal  right  of  entry,  sufficient  to  maintain  ejectment. 
Winter  vs.  Jones.     10  Ga 190 

84.  Where  the  State  had  no  title  to  the  thing  granted,  or  where  the  Go- 
vernor had  no  authority  to  issue  the  grant,  the  fact  appearing  on  its 
face,  it  is  absolutely  void,  and  may  be  impeached  collaterally,  in  a 
Court  of  Law,  in  an  action  of  ejectment.     Ibid. 

See  Corporation,  I.  1 ;  Limitation  of  Actions. 
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ELECTION. 

1.  When  a  testator  bequeaths  a  slave  (belonging  to  his  son,  A,)  to '  his 
sons  B  and  0,  and  in  the  same  will  gives  to  his  son  A  a  legacy  of 
|500,  A  will  be  put  to  his  election  which  he  will  take  ;  and  Equity 
will  compel  him,  either  to  relinquish  his  claim  to  the  slave,  or  the  be- 
quest under  the  will.     McGinnis  vs.  McOinnis.     1  Kelly 501-10 

2.  It  is  sufficient  to  raise  a  case  of  election,  that  the  testator  disposes 
of  property  not  his  own.     Ibid. 

8.  The  doctrine  of  election  does  not  apply  to  residuary  legatees  as 
such.  The  same  individual,  however,  may  be  both  a  specific  and 
a  residuary  legatee.    Ihid. 

4.  There  is  no  time  prescribed  within  which  either  party  shall  claim 
the  right  of  putting  the  other  party  to  elect.  Each  case  must  depend 
upon  its  own  circumstances.    Ibid. 

6.  When  the  recusant  legatee  will  be  required  to  refund  the  legacy,  or 
restore  the  property  retained  by  him.    Ibid. 

6.  If  A  makes  two  propositions  to  buy  goods  of  B,  one  in  writing,  the 
other  in  parol,  B  has  the  right  to  elect,  which  he  will  accept ;  and  if 
he  accept  the  written  one,  the  writing  is  the  only  evidence  of  the  con- 
tract.    Woolbright  vs.  Sneed.     5   &a 167 

T.  If  the  letter  contains  alternative  propositions,  the  vendor  has  the 
right  to  elect,  and  an  issue  may  be  made  before  the  Jury,  as  to  which 
he  did  elect.     Ibid. 

8.  A  sells  a  tract  of  land  to  B,  taking  his  notes  for  the  purchase  money, 
and  giving  his  bond  for  titles  when  the  purchase  money  is  paid  ;  A 
receives  one-half  the  purchase,  money,  when  B  sells  the  land  to  C, 
executing  his  deed  with  a  warranty  of  title ;  C  buying  bona  fide  for 
value,  without  notice  that  the  legal  title  is  in  A.  After  the  sale  to  C, 
and  with  knowledge  of  that  fact  on  the  part  of  A,  A  and  B  enter  into 
a  verbal  agreement  that  in  payment  of  the  balance  of  the  purchase 
money  due  from  B  to  A,  B  shall  take  up  a  note  made  by  A  to  D,  by 
substituting  his  own  therefor,  with  A  ashis  security ;  and  that  if  A  is 
compelled  to  pay  the  debt  thus  made  by  B  to  D,  as  surety,  then  the 
purchase  money  due  from  B  to  A,  on  the  original  sale  of  the  land, 
shall  be  again  considered  as  due,  and  A  shall  hold  the  legal  title  to 
the  laud  as  security  for  its  payment.  A  pays  the  surety  debt  to  D, 
and  sues  im  and  recovers  the  land  from  C ;  B  dies,  and  the  administra- 
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tor  of  B  files  his  bill,  asking  direction  of  Chancery  as  to  the  distribu- 
tion of  the  assets  among  the  creditors ;  A  and  C  are  both  made  par- 
ties to  the  bill  and  answer.  A  claims  to  be  paid  his  purchase  money ; 
C  claims  to  be  paid  his  damages  for  the  breach  of  the  covenant  of  war- 
ranty :  Eeld,  that  the  substitution  by  B  of  his  note  in  lieu  of  A's  note  to 
D,  is  a  payment  of  the  purchase  money  due  by  B  to  A.  And  if  the  verbal 
agreement  is  considered  as  of  force,  then,  in  Equity,  A  is  not  entitled  to 
be  paid  out  of  the  assets  of  B,  his  purchase  money  ;  and  further,  that  A 
having  eZerf«(Z  to  rescind  his  original  contract  with  B,  by  resorting  to 
his  legal  title,  and  evictitig  C,  by  which  the  estate  of  B  is  made  charg- 
eable upon  his  warranty  to  C,  A  is  to  be  held  to  his  election,  and 
shall  refund  to  the  estate  of  B,  the  amount  of  the  purchase  money 
which  he  has  received,  with  interest.  Davis  etal.  vs.  Smith  et  al.  5 
Ga 274 

9.  If  a  testator  has  affected  to  dispose  of  property  which  is  not  his  own, 
and  has  given  a  benefit  to  a  person,  to  whom  that  property  belongs, 
the  devisee  or  legatee  accepting  the  benefit  so  given  to  him,  must 
make  good  the  testator's  attempted  disposition.  For  the  doctrine  of 
election  is,  he  who  accepts  a  benefit  under  a  deed  or  will,  must 
adopt  the  whole  contents  of  the  instrument.     Miller  et  al.  vs.  Cotton  et 

al.    5  Ga. 341 

10.  Where  defendants,  indicted  jointly,  sever  on  their  trial,  it  is  the 
privilege  of  the  State's  counsel,  to  elect  which  shall  be  tried  first ; 
and  where  issue  is  joined  on  a  plea  oi  Autrefois  Acquit  hj  one  defend- 
ant, before  he  announces  himself  ready  for  trial  on  the  merits,  and 
that  issue  is  disposed  of,  this  does  not  amount  to  an  election  by  the 
State,  and  the  other  defendant  may  be  placed  fii'st  on  his  trial. 
Studstill  vs.  The  State.     "7   Ga 2 

11.  In  order  to  put  the  widow  to  her  election,  between  the  provisions  made 
in  her  favor  by  the  will  of  the  testator,  and  her  legal  right  to  dower  in 
his  estate,  such  testamentary  provision  in  her  favor,  must  be  declared 
in  express  terms,  to  be  given  in  lieu  of  dower,  or  the  intention  of  the 
testator  to  that  effect,  must  be  deduced,  by  clear  and  manifest  implica- 
tion, from  the  will,  founded  on  the  fact  that  the  claim  of  dower  would 
be  inconsistent  with  the  will,  or  so  repugnant  to  its  provisions  as  ne- 
cessarily to  disturb  an'd  defeat  them.     Toohe  et  al.  vs  Mason  et  ux.  et  al. 

'I    Ga 20 

12.  To  constitute  an  equitable  bar  to  the  widow's  claim  of  dower,  by  her 
acts  and  acquiescence  in  the  provisions  of  the  will  for  her  benefit, 
so  as  to  raise  the  presumption  that  she  had  made  her  election  to  ac- 
cept such  testamentary  provisions  in  lieu  of  dower,  it  must  be  shown 
that  she  was  cognizant  of  her  rights  and  acted  understandingly.    Ihid. 

Emancipation.     See  Slaves,  ike. 
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EQUITY. 

1.    JUKISDICTION. 

(a)  GENERAL   PRINCIPLES. 

(b)  ACCOUNT. 

(c)  FRAUD   AND   IIISTAKE. 

(d)  SPEOIFIO   PERFORMANCE. 

(e)  REFORMATION  AND   RESCISSION    OF    CONTRACT. 
(/)  TRUSTS   AND    TRUSTEES. 

(A)    DEBTOR   AND    CREDITOR  I     AND   HEREIN  OF    "  CREDITOR'S    BlLLSj"    AND 

"MARSHALLING   OF    ASSETS." 
(»)     OTHER    CASES. 

11.  injunction:    granting  and  dissolution, 
iii.  pleading. 

(a)  GENERALLY. 

(b)  BILLS. 

(c)  DEMURRERS  :     PLEAS  AND    ANSWERS. 

(d)  BILLS   OF  REVIEW  ;    OF   PEACE ;    OF   INTERPLEADER. 

(e)  MULTIFARIOUSNESS. 

IV.    EVIDENCE. 
V.    DECREES. 

VI.    PRACTICE  :     AND    HEREIN    OF   AMENDMENTS. 
VII.    LACHES    AND    WAIVER. 

As  to  Wife's  Equixr,  see  Husband  and  Wifty  IT, 

I.    JURISDICTION. 

(a)    GENERAL  PRINCIPLES. 

1.  The  powers  of  the  "  Superior  Courts"  of  Georgia,  as  Courts  of  Equity, 
are  co-extensive  with  those  of  a  Court  of  Chancery  in  England.  Bol- 
ton vs.  Flowrnoy.    B.  M.  Chwrl 1 25 

2.  Is  a  Jury  required  by  law,  in  a  Chancery  case  in  Georgia !  Quere. 
Ibid. 

3.  The  Judge  of  the  Superior  Coui-t,  acting  as  Chancellor,  has  the  power 
to  appoint  a  Master  in  Chancery,  pro  hac  vice.    Ibid. 

4.  When  the  process  of  Court  is  attempted  to  be  used  oppressively,,and 
against  justice — as  by  levying  an  execution,  after  judgment  had  been 
satisfied — the  Court  will  grant  relief,  upon  motion.  Watts  &  Joyner  vs. 
Morton,    a.  M.  Oharl .353 

6.  And  if  it  requii-es  information  of  matters  of  fact,  it  will  cause  an  issue 
to  be  made  for  that  purpose.    Ibid. 

6.  And  -where  the  movant  was  not  prepared  with  his  proofs,  and  modi- 
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fied  hie  motion  by  asking  for  a  rule  on  tiie  plaintiff,  to  show  cause  at 
the  next  term,  the  Court  granted  the  motion,  but  -without  stay  of 
proceedings.    Ibid. 

7.  A  Court  of  Equity,  under  such  circumstances,  is  the  proper  tribunal 
to  grant  relief.    Ibid. 

8.  The  equity  the  Court  aftbrds  a  person  entitled  to  real  estate  by  devise, 
to  have  the  incumbrances  on  it  discharged  as  a  debt  out  of  the  person- 
al estate,  goes  no  farther  than  as  between  the  heir  or  devisee  of  the  es- 
tate and  the  residuary  legatee  ;  it  cannot  interfere  with  the  disposi- 
tion of  other  parts,  as  specific  or  general  legacies,  much  less  with  the 
interest  of  creditors.     McLelland  ct  al.  vs.  Wallace  et  aJ.     Dudley.. ••    128 

9.  Where  a  party  has  two  funds  liable  to  his  claim,  a  person  holding  an 
interest  in  one  only,  has  a  right  in  Equity  to  compel  the  former  to  resort 
to  the  other,  if  that  is  necessary  for  the  satisfaction  of  both ;  but  this 
rule  has  no  application,  in  a  question  of  i-ight  between  two  different 
sets  of  heirs,  to  one  excluded  from  the  real  estate  by  being  an  alien, 
but  interested  in  the  personal,  and  a  creditor  pursuing  his  lien  upon 
the  real  estate.    Ihid. 

3  0.  An  order  to  arrest  property  upon  a  threat  of  its  removal  from  the 
State,  until  the  defendants  give  bond,  is  illegal ;  such  a  procedure  is 
not  warranted  by  precedent  or  law.  Crewes  et  al.  MxWs,  vs.  Davie  et  al. 
Ga.  Decisions,  part  1 66 

11.  A  Court  of  Chancery  will  not  relieve  against  an  ignorance  of  law. 
Fergerson  et.  al.  vs.  Fergerson  et  al.     Ga.  Decisions,  part  1 138 

12.  Where  a  complainant  is  entitled  to  any  part  of  the  relief  prayed  for, 
the  bill  is  not  demurrable.     Hollsclaw,   Adm'r.  dc.  vs.  Johnson,  Guar. 

<kc.     Ga.  Decisions,  part  II. 146 

13.  A  writ  of  ne  exeat  will  not  be  granted  in  favor  of  a  person  having  no 
legal  right  to  sue.  Seed,  Guardian,  tibc.  vs.  Wood  et  al.  Ga.  Decisions, 
part  II. 174 

14.  Where  the  guardian  of  a  deceased  minor  has  wasted  his  estate,  and 
is  about  removing  from  the  State,  the  next  of  kin  may  have  a  quia 
timet,  to  secure  themselves.    Ibid. 

15.  After  a  verdict  at  Law,  a  party  cannot,  by  original  bill,  obtain  relief 
which  he  might  have  had  pending  the  action.     Donaldson  vs.  Kendall 

et  al.     Georgia  Decisions,  part  II. 227 

16.  The  question  of  jurisdiction  must  be  tried  in  the  Court  where  it  ari- 
ses.    8tilcs  vs.  Knapp  et  al.     Georgia  Decisions,  part  II 36 
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It.  It  may  be  raised,  at  auy  stage  of  the  proceedings,  if  the  defendant 
is  not  in  laches.    Ibid. 

18.  To  oust  the  jurisdiction  of  Equity,  a  party's  remedy  at  Lawiuust  be 
adequate,  complete  and  suitable.  Habersham  c&  Son  vs.  Bond  et  al. 
Ga.  Decisions,  part  II 46 

19.  A  plea  to  the  jurisdiction  is  a  personal  right,  and  available  only  by 
the  defendant.     Briscoe  vs.  Brewer,     (fa.  Decisions,  part  II. 105 

20.  A  Court  of  Equity  will  not  set-off  a  claim  not  subsisting  at  the  com- 
mencement of  an  action  at  Law,  against  the  judgment  when  rendered, 
even  if  the  plaintiff  at  Law  is  insolvent.  Bemis  vs.  Simpson.  6a.  Di- 
cisions,  part  II. 224 

21.  A  Oomt  of  Equity  will  decree  a  defendant  to  account  for  money 
over-paid  upon  a  usurious  contract.     McLaren  vs.  Steapp.     1  Kelly . . .   Z11 

22.  In  the  distribution  of  a  fund  raised  by  the  sale  of  the  effects  of  an 
insolvent  bank,  amongst  the  bill-holders,  it  is  clear  equity  that  the 
bill-holders  should  respectively  receive  only  in  proportion  to  the  guan- 
tem  of  consideration  paid  for  the  bills.     Collins  vs.  The  Central  Bank 

et  al.     1  Kelly 460 

23.  "Where  a  party  comes  into  a  Court  of  Equity  to  ask  its  assistance  to 
interfere  with  the  legal  administration  of  the  assets  in  thehands  of  the 
executor  or  administrator,  he  should  at  least  state  a  clear  prima  facie 
case  on  his  part,  to  justify  such  interference.  Mills  et  al.  vs.  Lmnpkin, 
Adm'r.     1    Kelly 513-'  14 

24.  A  party  having  elected  to  proceed  at  Law,  Equity  will  not  inter- 
pose until  he  has  pushed  his  remedy  to  every  available  extent ;  nei- 
ther will  a  Court  of  Chancery  anticipate  that  the  legal  redress  may 
not  prove  effectual.  McGough  &  Crews  vs.  The  Insurance  Bank  and 
McDmtgald.     2  Kelly 153 

25.  The  Garnishment  Acts  of  this  State  may  not,  either  in  express  terms 
or  by  fair  implication,  have  ousted  Chancery  of  its  previous  jurisdic- 
tion over  the  same  subj  ect-matter ;  still,  if  a  bill  were  filed,  it  would  be 
demurrable,  upon  the  ground  that  there  was  an  ample  remedy  at  Law, 
unless  there  was  something  peculiar  in  the  circumstances  of  the  case. 
Ibid 154 

26.  A  Court  of  Equity  will  not  grant  relief  against  a  judgment  at  Law, 
on  the  ground  of  its  being  unconscientious,  unless  the  defendant  in 
the  judgment  was  entirely  ignorant  of  his  defence  pending  the  suit,  or 
unless,  without  auy  default  or  neglect  on  his  part,  he  was  prevented 
by  fraud,  or  accident,  or  the  act  of  the  opposite  party,  from  availing 
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himself  of  his  defence,  or  by  some  unavoidable  necessity.    Stroup  vs. 
Sullivan  &  Black.    2  Kelly 279 

27.  The  Act  of  1821,  declaring  that  suits  in  favor  of  a  guardian  shall  not 
abate  upon  the  revocation  of  his  letters  of  guardianship,  but  that  the 
removal  being  suggested  of  record,  a,  scire  facias  may  issue  to  make  the 
successor  a  party,  at  any  time  after  qualification  and  appointment, 
does  not  take  from  Chancery  the  right  of  appointing  a  guardian  ad 
litem,  to  prosecute  a  suit  already  commenced  in  behalf  of  an  infant, 
provided  no  appointment  has  been  made  by  the  Ordinary,     Leonard 

vs.  Scarborough  and  Wife.    2  Kelly •     76 

28.  In  Georgia,  the  powers  of  the  Chancellor  are  vested  in  the  Judge 
and  Jury.      Hargraves  and  another  vs.  Lewis.    3  Kelly 168 

29.  In  a  contract  to  pay  money,  in  which  it  is  expressly  stipulated,  that 
the  instalments  shall  be  paid  at  specj^cd  i«m«s,  and  that  if  one  instal- 
ment is  not  promptly  met,  the  whole  sum  shall  be  due  and  pay- 
able, time  is  of  the  essence  of  the  contract,  and  if  the  party  agree- 
ing to  pay,  fails  to  do  so,  he  is  not  entitled  to  relief  in  Equity.  Sneed 
and  another  vs.  Wiggins  aiid  another.     3  Kelly 98 

30.  Where  the  Superior  Court,  in  an  Equity  cause,  has  jurisdiction  over 
the  defendants  resident  in  a  diiferent  County  from  that  in  which  the 
suit  is  brought.     Merchants  Bank  vs.  Davis.     8  Kelly 115 

31.  When  Equity  will  not  interfere  to  enforce  a  lien  created  by  Statute. 
Coleman  vs.  Freeman  et  al.     3  Kelly 1S9 

82.  In  Georgia,  the  Jury  and  the  Judge  constitute  the  Chancellor.  Sar- 
graves  et  al.  vs.  Lewis.     8  Kelly 168 

38.  Courts  of  Equity  will  be  extremely  cautious  in  the  exercise  of  their 
acknowledged  jurisdiction,  to  grant  relief  against  judgments  at  Law. 
Pearce  &  Co.  vs.  Chastain.     3  Kelly 229 

S4.  Where  the  subject  matter  of  defence  was  not,  and  could  not  by  due 
diligence,  be  known  to  the  defendant  upon  the  trial,  it  will  furnish 
ground  for  the  Interposition  of  a  Court  of  Equity.    Ibid. 

36  A  dies  intestate,  leaving  a  widow  and  four  children,  his  only  heirs 
and  next  of  kin.  B,  one  of  the  sons,  upon  coming  of  age,  takes  pos- 
session of  the  property,  and  manages  the  same  for  the  benefit  of  all  con- 
cerned ;  advancing  to  the  distributees  money  and  property,  for  their 
maintenance  and  settlement  as  they  marry  or  come  of  age.  The 
heirs  being  all  of  age,  submit  the  division  and  settlement  of  the  es- 
tate to  arbitrators,  who  make  an  award  which  is  acquiesced  in  and 
executed.    Subsequently  administration  is  taken  out,  and  a  bill  filed 
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against  B,  to  recover  the  assets :  Held,  that  the  submission  an,d  a-ward 
could  not  be  set  up  as  a  defence  to  the  original  bill;  and  that  the  de- 
fendant could  get  relief  only  by  a  cross  bill  aga,inst  the  administra- 
tor and  his  co-heirs.    Turk  vs.  Turk  et  al.    Z  Kelly 424 

36.  A  Court  of  Equity  will  not  compel  the  husband  to  reduce  his  -wife's 
choaes  in  action  into  possession,  so  as  to  defeat  the  wife's  right  of  sur- 
vivorship thereto.    Sayre  vs.  Floumoy,  Adm'r,  et  al.    3  Kelly 646 

37.  Equity  cases  are  not  embraced  in  the  term  "civil  cases,''  as  used  in 
section  1,  article  3,  of  the   Constitution  of  1*798.     Gilbert  vs.  ^homfis 

et  al.     3  Kelly , , , 678 

38.  The  creditors  of  D.  G.  deceased,  filed  their  bill  in  the  Superior  Court 
of  Hancock  County,  against  R,  as  administrator  de  bonis  non,  cum 
testamento  annexo  of  said  deceased ;  B  had  none  of  the  assets  of  the 
estate  in  his  hands,  neither  was  there  any  allegation  of  non-feasance 
or  mal-feasance.  H,  the  removed  executor,  and  F.  G.  both  of  the 
County  of  Stewart,  were  Biade  co-defendants,  and  were  charged 
to  have  colluded  together  for  the  purpose  of  defrauding  the  estate, 
while  under  the  management  of  said  executor :  Held,  that  the  bill  was 
properly  demurrable  for  want  of  privity  between  the  parties,  and  al- 
so, on  account  of  the  misjoinder  of  the  defendants.   IHd 581 

39.  "Where  a  judgment  creditor  comes  into  a  Court  of  Equity  and  asks 
its  assistance  to  have  appropriated  to  the  payment  of  his  debt  against 
the  husband,  property  to  which  the  hqsband  may  be  entitled  in  the 
right  of  his  wife,  under  the  will  of  her  grandfather,  in  the  hands  of 
trustees  appointed  by  the  testator,  adequate  provision  must  first  be 
made  for  the  support  and  maintenance  of  the  wife  and  children,  if 
any.     Napier  et  al.  vs.  How.ard.    3  Kelly .,.,..,.,,.,  204 

40.  "What  will  be  considered  adequate  provision  for  that  purpose,  must 
depend  on  the  circumstances  of  the  case,  and  the  condition  of  the 
parties.  The  Court  oiight  to  be  liberal,  and  may  appropriate  the 
whole,  or  part,  of  the  property,  for  the  benefit  of  the  wife  and  chil- 
dren, as  it  may  deem  equitable  and  just.    Ibid 205 

41 .  A  bill  filed  for  relief  and  discovery,  in  aid  of  a  suit  at  Lftw,  is  demur- 
rable, unless  the  complainant  avers  his  inability  to  prove  the  facts 
upon  which  he  relies  at  L*w,  without  resort  to  the  conscience  of  the 
defendant,  or  show  some  other  ground  of  equitable  interference  with 
the  Common  Law  jurisdiction.    Merchant  s  Bank  vs.  Davis.    Z  Kelly..  117 

42.  To  give  jm-isdiction  to  Equity,  on  a  bill  for  the  specific  delivery  of 
slaves,  some  other  equitable  cirouKast*nce3  must  be  ^.Ueged,  besides 
the  fact  of  the  title  in  complainant.    JDitffley  vs.  Mallory.    i  Oa 52 

29 
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43.  In  Equity,  a  surety  who  has  paid  off  the  debt  of  his  principal,  is  sub- 
rogated to  all  the  rights  and  remedies  of  the  creditor.  LiimpTcin  vs. 
Mills.     4  aa 343 

44.  The  conflicting  authorities  reviewed  and  commented  on.    Ibid. 

45.  The  Superior  Courts  of  Georgia  have  general  Equity  jurisdiction, 
where  there  is  no  adequate  Common  Law  remedy.  Beall  vs.  Ex'rs  of 
Fox.     4  Ga 404 

46.  They  have  inherent  jm-isdiction  to  carry  out  the  charitable  inten- 
tions of  a  testator,  independent  of  the  Statute  of  43d  Elizabeth.    Ibid. 

47.  Proceedings  in  Equity  must  commence  in  a  County,  where,  on  ac- 
count of  the  residence  of  one  of  the  defendants,  or  some  other  cause, 
the  Court  has  jurisdiction.     Rice,  Receiver,  m.  Tarver  et  al.    4  Ga...-  S'Zl 

48.  The  Superior  Courts  in  this  State  have  power  and  authority  to  grant 
new  trials  in  Equity  causes.    Nell  vs.  Snowden.     6  Ga 1 

49.  If  a  complainant  chooses  to  examine  a  defendant,  who  is  primarily 
liable,  he  can  obtain  no  decree  against  him,  nor  against  his  co-defend- 
ant, who  is  only  secondarily  liable.     Ragan  S:  Key  vs.  Echols.    5   Ga.     HI 

50.  To  justify  the  specific  execution  of  a  parol  agreement,  its  terms 
and  conditions  should  be  precisely  stated.  If  the  contract  which  is 
sought  to  be  performed,  is  vague  and  uncertain,  or  the  evidence  does 
not  support  it.  Equity  will  not  enforce  it.     Miller  et  al.  vs.  Cotton  et  al. 

5    Ga 341 

61.  Where  a  purchaser  of  a  tract  of  land,  at  Sheriflf's  sale,  refuses  to 
comply  with  the  terms  of  sale,  and  the  same  was  re-sold  for  less  mo- 
ney, a  Court  of  Equity  will  not  entertain  a  bill  for  specific  perform- 
ance of  the  sale,  at  the  instance  of  the  defendant,  but  will  leave  him 
to  the  remedy  provided  by  the  Act  of  1831.     Orr  vs.  Brown  et  al.    5 

Ga 400 

62.  When  a  contract  which  is  illegal,  or  opposed  to  public  policy, 
has  been  executed  in  whole,  or  in  part,  and  the  parties  are  in  pari  de- 
licto, neither  a  Court  of  Law  nor  of  Equity,  will  interpose  to  give  re- 
lief to  either  party,  but  will  leave  the  parties  where  they  find  them. 
Adams  vs.  Barrett.    6   Ga 404 

63.  There  is  no  Statute  Law  of  Georgia  which  authorizes  citizens  of  a 
foreign  State  to  be  made  parties  to  proceedings  in  our  Courts,  with- 
out their  consent,  and  to  conclude  them  by  a  judgment  in  personam. 

Dearing  vs.    The  Bank  of  Gharleston.     5   Ga 497 
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64.  The  Act  of  6  George  II.  held  to  be  of  force  in  Georgia  in  its  spirit : 
that  Act  applies  to  citizens  of  the  State,  who  abscond  or  depart  from 
the  State  to  avoid  the  service  or  process,  or  citizens  of  a  foreign  State, 
who  having  been  in  the  State,  depart  therefrom  for  the  same  pm-pose. 
Ibid. 

55.  The  Courts  of  this  State  have  no  extra  territorial  jurisdiction,  and 
cannot  make  the  citizens  of  foreign  States  amenable  to  their  process, 
or  conclude  thepa  by  a  judgment  in  personam,  ■without  their  consent. 
A  judgment  in  personam  rendered  against  an  inhabitant  of  a  foreign 
State,  although  notice  -was  served  upon  him,  by  publication,  under 
the  second  Rnle  in  Equity:  Seld,  to  be  a  nullity  as  to  him.    Ibid. 

56.  In  a  suit  in  Chancery  against  a  citizen  of  this  State,  -who  has  been 
duly  served,  and  also  against  an  inhabitant  of  a  foreign  State,  a  de- 
cree rendered  therein :  Held,  to  be  conclusive  as  between  the  com- 
plainant and  the  citizen  of  this  State,  and  that  it  is  a  complete  pro- 
tection to  such  citizen,  and  the  decree  in  such  a  suit  cannot  be  enjoin- 
ed by  such  foreign  citizen,  on  the  simple  fact  of  non-residence.    Ibid. 

51  A  construction  put  upon  the  second  Rule  in  Equity  authorizing 
service  to  be  perfected  by  publication  in  certain  cases.    Ibid. 

68.  Courts  of  Equity  have  jurisdiction  to  order  a  new  trial  in  a  Com- 
mon Law  Court,  after  judgment,  on  a  proper  case  made  ;  but  it  is  a 
jurisdiction  which  should  be  exercised  with  great  caution  and  circum- 
spection.   Booth  and  another  vs.  Stamper.    6  Ga Il2 

59.  Marriage  articles  will  be  executed  in  favor  of  all  persons  coming 
within  the  scope  of  the  marriage  consideration,  and  at  their  instance, 
but  not  at  the  instance  of  mere  volunteers.  Merritt  et  al.  vs.  Scott  and 
Beail,  AdrrCrs,  &c.     6   Ga 563 

60.  Those  having  natural  claims  upon  the  parties,  such  as  the  wife  and 
offspring,  and  those  claiming  under  and  through  them,  alone  come 
within  the  scope  of  the  marriage  consideration.    Ibid. 

61.  The  fact  that  collaterals  are  first  mentoined  in  the  limitations  of 
the  articles,  does  not  bring  them  within  the  reach  and  influence  of 
the  agreement.    Ibid. 

62.  "Where  a  Court  of  Equity  executes  articles  in  favor  of  persons 
within  the  scope  of  the  marriage  consideration,  it  will,  at  the  same 
time,  execute  them  also  as  to  volunteers,  it  being  the  rule  of  Chancery 
to  do  nothing  by  halves.    1  bid. 

63.  Where,  upon  application  to  a  Court  of  Equity,  the  marriage  arti- 
cles are  executed  partially,  viz;  in  behalf  of  one  of  the  settlers,  with- 
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out  being  executed  as  to  the  Volunteers :  Seld,  that  upon  a  giibsequent 
application  to  a  Coui-t  of  Equity,  at  the  instance  of  the  volunteers, 
the  former  decree  cannot  he  invoked  in  their  favor.    Ibid. 

64.  An  examination  into  the  relative  powers  and  province  of  the  Court 
and  Jury,  in  Equity  causes,  under  the  Constitution  and  laws  of  Geor- 
gia.   Htlrgr'ave  vs.  Lewis.    1  Oa • 110 

65.  To  confer  Equity  jurisdiction  in  this  State,  should  not  the  bill,  in 
every  case,  show  a  Common  Law  remedy  to  be  inadequate  ?  Quete. 
Poieers  et  al.  vs.  Oafey,  Receiver.     1  Ga 206 

66.  Where  a  Court  of  Equity  acquires  jurisdiction  of  a  cause  for  one 
.pm-pose,  it  will  retain  it,  ^enerallly,  to  grant  relief  to  which  the  com- 
plainant is  entitled,  although  the  party  may  have  a  remedy  at  Law. 
Mays  et  al.  vs.  Taylor.     7  Ga 238 

67.  The  mere  existence  of  cross  demands,  will  not  be  sufficient  to  justify 
a  set  off  in  Equity.  A  debtor'to  a  bank  for  borrowed  money,  cannot 
set-off  against  his  note,  or  a  judgment  recovered  thereon,  the  dividend 
thait  will  be  coming  to  him  as  a  stockholder  in  the  company,  when  its 
affairs  are  wound  up.  A  set'dff  is  oi-dinarily  allowed  in  Equity,  only 
when  the  party  seeking  the  benefit  of  it,  can  show  some  equitable 
gi-ound  for  being  protected  against  his  advei-sary's  demand.  The 
RucTcersville  Bank  et  al.  vs.  MempMll  et  al.     7  Ga 396 

'68.  Where  a  bona  fide  purchaser,  for  a  valuable  cousiderEttion,  Without 
notice,  is  concerned.  Equity  will  not  interfere  to  grant  relief  in  favor 
of  a  party  having  the  legal  title ;  for  where  the  equities  are  equal,  a 
Coiirt  of  Equitywill  not  interfere  between  the  parties.  And  sucha  pur- 
chaser has  as  high  a  claim  to  protection  and  assistance,  as  any  other 
'person- can  have.    Fapot  vs.  Oihson.    7  Ga 533 

69.  Sfleof  land  under'au  outstanding  incumbrance  against  thcvendor, 
is  aneviction  in  judgment  Of  Law,  and  the  vendee  is  entitled  to 
have  the  contract  rescinded,  and  the  notes  given  in  payment  cancel- 
led.   Martin  vs.  Atkinson.    1  Oa 228 

70.  'The  Judge  of -the  Superior  Court  in  Georgia,  sitting  as  a  Chancellor, 
has  the  power,  exclusively,  to  administer  the  law.  It  is  the  province 
of  the  Jury  to  find  the  facts,  and  render  a  decree  upon  the  trial,  on 
the  merits,  and  in  that  poirit  of  view  only,  may  they  be  considered  in 
the  light  of  Chaneellol-s.     Williams  vs.  Molntyre,  Adm'r.    S  Ga 36 

71.  A  writ  of  me  «a;eaJ  may  be  granted  in  this  State,  prioY  to  any  de- 
cree for  alimony.  The  Court,  in  marking  the  writ,  will  exercise  sound 
discretion,  under  the  circumstances,  so  as  to  prevent  opprisssion  and 
extortion.    MeGeheeiis.  Mc&ehee.   '3   Ga. 296 
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'72.  Where  any  person  is  arrested  by  virtue  of  a  ivrit  of  ne  exeat,  he  may 
be  discharged  on  giving  bond,  with  good  and  sufficient  security,  eith- 
er that  he  will  not  depart  the  State,  or  will  pay  the  eventual  con- 
demnation motkey,  or  by  showing  that  the  writ  ought  not  to  have  been 
granted.    Ibid. 

'73.  It  is  competent  for  Courts  of  Chancery  to  appoint  a  Receiver,  to 
institute  suits  in  his  own  name,  for  the  recovery  of  assets  belonging  to 
the  suitors  in  Equity,  and  such  Receiver  is  subrogated  to  all  the 
rights  of  the  real  parties  in  interest.  Hardwick  vs.  IlooJe,  Receiver. 
8   Ga.. 354 

1i.  Wh^ere  the  tenant  for  life,  in  certain  slaves,  intermarried,  and  her 
husband  sold  ten  of  them,  and  then  combining  with  the  purchasers  to 
defraud  the  remainder -men,  the  slaves  are  removed  beyond  the  limits 
of  the  State,  and  re-sold:  Held,  that  in  such  a  case.  Equity  would 
compel  the  husband  and  purchasers,  on  a  bill  quia  timet,  to  give 
bond  in  a  sufficient  penalty,  with  secui-ity,  for  the  delivery  of  the  ne- 
groes, at  the  termination  of  the  life  estate,  and  that  altogether  regard- 
less of  their  solvency  or  insolvency.  Riddle  et  al.  vs.  Kellum  et  al. 
8  Ga : 3H 

?75.  It  is  not  enough  that  there  was  a  remedy  at  Law,  to  make  the  judg- 
ment at  Law  a  bar.  It  must  be  shown,  not  only  that  the  matter  al- 
leged in  the  bill  might  have  been  set  up  by  way  of  defence,  but  that 
it  would  have  been  as  practical  and  efficient  to  the  ends  of  justice 
and  its  prompt  administration,  as  the  remedy  in  Equity.  Hollingshead, 
Adm'r,  vs.  McKenzie.    8  Ga 457 

'76.  By  making  a  proper  casein  Equity,  a  vendee  will  be  entitled  to  re- 
cover the  value  of  the  beneficial  and  permanent  improvements  upon 
the  premises.     Bryant  vs.  Samhric.    9  Ga 133 

H^.  A  conveyance  of  property,  to  prevent  the  lien  of  expected  judg- 
ments from  attaclring,  is  illegal,  and  the  party  so  transferring  his  prop- 
erty will  not  be  aided  by  a  Court  of  Equity  in'reclaiming  it.  Gait  vs. 
Jackson.     9  Ga.. 151 

"78.  A  Court  of  Equity  does  not,  as  of  course,  assume  jurisdiction  in  ta- 
king executions  upon  judgments  at  Law,  into  its  own  hands,  as  such 
power  would  be  oppressive,  both  to  the  debtor  and  the  Court.  The 
Maemi,  and  Western  R.  R.  Co.  vs.  Purker.     9  Ga 37'7 

79.  The  presumption  is,  that  a  Court  that  renders  a  judgment  i?  com- 
petent to  enforce  it,  and  it  is  only  in  special  cases  that  Chancery  inter- 
feres.   Ibid. 

■SO.  A  complainant  who  participates  in  an. act  in   violation  of  the  laws 
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of  the  land,  is  not  entitled  to  relief  in  Equity  against  the  consequen- 
ces of  such  act.    Ibid. 

81.  The  powers  of  Equity  will  be  invoked  to  aid  the  defects  of  the  Law, 
and  where  the  facts  and  circumstances  of  the  case  are  novel  and  pecu- 
liar, analogous  principles  will  be  applied  to  the  existing  emergencies. 
Ibid. 

82.  By  the  Act  of  1820,  in  all  cases  where,  by  the  53d  section  of  the 
Judiciary  Act  of  1799,  the  Superior  Courts  have  Equity  powers,  the 
party  may  in.'ititute  his  suit  on  the  Common  Law  side  of  the  Court,  if 
he  can  establish  his  claim  without  resorting  to  the  conscience  of  the 
defendant.     T he  Justices,  &c.  use  of  Davis  vs.  Hemphill.     ^  Oa 66 

83.  Although  Courts  of  Equity  have  concurrent  jurisdiction  with  Courts 
of  Law,  ia  cases  of  partition,  as  a  general  proposition,  yet  in  this 
State,  if  the  party  has  an  ample  and  adeqxiate  remedy  according  to 
the  provisions  of  our  Statute,  a  Court  of  Equity  will  not  assume  juris- 
diction. But  when  it  appears  from  the  case  made,  that  there  is  any 
obstacle  in  the  way,  so  as  to  render  the  remedy  at  Law  less  ample 
and  adequate,  a  Court  of  Equity  will  maintain  its  jurisdiction  to  re- 
move such  obstacles,  and  grant  adequate  relief  Boggs,  Adm'r,  &c.  vs. 
Chambers  et  al.     9  Qa 1 

84.  "Where  B  obtained  a  judgment  against  "W"  for  |1,200,  and  subse- 
quently thereto,  "W"  purchased  judgments  against  [B,  for  $1,334,  and 
filed  a  bill  to  have  the  latter  judgments  set-off  against,  and  In  satis- 
faction of  the  former:  Held,  that  under  the  Act  of  1*799,  it  should  af- 
firmatively appear  that  there  were  no  other  judgment  liens  upon  the 
defendant's  property,  before  the  Court  of  Equity  would  decree  satis- 
faction of  a  particular  judgment,  and  that  complainant  had  an  ample 
and  adequate  remedy  at  Law.      Wellborn  vs.  Bonner.     9   Ga 82 

85.  The  Judge  of  the  Superior  Oourt.-!  in  this  State,  is  clothed  with  the 
same  powers  as  to  interlocutory  orders  and  provisional  proceedings 
in  Equity,  as  are  usually  exercised  by  the  Chancellor  in  England, 
until  the  cause  it  set  down  for  trial  on  the  merits.  Jones  vs.  Dougher- 
ty.    10   Ga 213 

86.  Chancery  jurisdiction  is  conferred  in  this  State  upon  the  Superior 
Courts,  aud  not  upon  the   Judges  thereof.     Arrington  vs.  Cherry.     10 

Ga 429 

87.  In  general,  a  Court  of  Equity  is  the  tribunal  best  adapted  to  try  the 
validity  of  a  grant.     Winter  vs.  Jones.    10  Ga 190 

88.  The  power  to  grant  temporary  alimony,  does  not  belong  to  a 
Court  of  Chancery  in  this  State.    McGee  vs.  McGee.     10  Ga ill 
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89.  A  judgment  at  Law  cannot  be  impeached  collaterally  in  a  Court  of 
Equity.     Redwine  vs.  Brown  et  al.     10   Ga 311 


(J)  ACCOUNT. 

1.  In  all  cases  of  account,  •where  the  remedy  of  the  plaintiff  would  not 
be  as  adequate  and  complete  in  a  Court  of  Law,  as  in  a  Court  of 
Equity,  either  from  defect  of  proof,  or  other  impediment,  or  for  the 
purpose  of  avoiding  a  multiplicity  of  suits,  the  jurisdiction  of  the  lat- 
ter Court  attaches.     McLaren  vs.  Steapp.     1  Kelly 317-8 

2.  It  is  not  necessary  that  a  bill  for  an  account  should  contain  an  offer 
by  the  complainant  to  pay  the  balance,  if  found  against  him.     Wells 

et  al.vs.  Strange.     5    Ga 22 

3.  Where  a  testator,  by  his  will,  directs  a  sale  of  his  real  and  personal 
estate,  for  the  payment  of  his  debts,  and  after  payment  thereof,  the 
residue  of  his  estate  to  be  equally  divided  between  bis  wife  and  chil- 
dren, the  children  to  receive  their  shares  as  they  successively  attain 
the  age  of  twenty-one  years :  Seld,  that  the  legacies  of  the  children 
vested  in  possession  on  their  arriving  at  the  age  of  twenty-one  years 
respectively,  and  that  the  executor  was  liable  to  account  therefor,  not- 
withstanding there  was  no  allegation  in  the  bill  that  the  debts  had 
been  paid,  as  it  was  charged  a  eufScient  time  had  elapsed  for  that 
purpose,  and  that  the  sales  of  the  testator's  property  had  not  been 
accounted  for  by  the  executor.     Womackvs.  Greenwood,     e  Ga 299 

4.  The  failure  of  a  guardian  to  make  returns  to  the  Ordinary,  as  requi- 
red by  law,  will  cast  such  a  suspicion  upon  the  fairness  of  a  settlement 
made  with  his  ward,  as  will  avoid  a  plea  of  a  final  receipt  iu  bar  of  an 
account.    Briers  vs.  Hackney  and    Wife.     6   Ga 419 

6.  Bill  for  an  account  by  client  against  an  attorney,  should  be  dismissed 
on  demurrer,  if  an  account  can  be  fairly  taken  in  a  Court  of  Common 
Law,  and  suitable  relief  had;  there  being  no  discovery  sought  or  re- 
quired, or  allegation  in  the  bill  to  show  the  peculiar  remedial  process 
or  functions  of  a  Court  of  Equity  to  be  necessary.  Powers  and  anoth- 
er vs.  Cray,  Receiver,  &c.     1  Ga 206 

6.  A  bill  against  the  representatives  of  a  deceased  administrator,  setting 
forth  his  accounts,  making  no  allegation  of  fraud  or  mistake,  will  be 
sustained,  to  allow  a  recovery  for  interest,  if  any  due,  upon  the  ac- 
counts, and  also  for  commissions  illegally  retained.  Akin  et  al 
Hill  etal.     1  Ga 
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n.  "Where  C.  had  been  appointed  assignee  of  a  bank,  for  the  piu'pose  of 
collecting  the  assets  for  thebeneBtofthe  creditors,  and  after  the  expira- 
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tion  of  six  yeara,  to  a  bill  filed  against  him  for  a  discovery  and  ac- 
count, he  filed  a  pha  in  bar,  that  the  afifairs  of  the  bank  were  greatly 
embarrassed  by  various  law  suits,  and  that  he  had  expended  more 
money  than  he  had  collected,  Ac. :  Held,  that  this  plea  was  no  bar  to 
the  discovery  and  account  sought.     Green  vs.  Carei/,  Assignee.    10  Go.  226 


Cc)   FRAUD  AND  MISTAKE. 

1.  The  equitable  powers  of  the  Superior  Courts  of  Georgia,  in  suppress- 
ing frauds,  will  be  exercised  in  aid  of  a  mortgagor,  seeking  to  be  re- 
lieved from  a  usurious  contract,  notwithstanding  that  the  Judiciary 
Act  points  out  a  method  by  which  he  may,  at  Common  Law,  dispute 
the  sum  due.      Winn  vs.  Sam  <Ss'Mara.     B.  M.  Oharl '70 

2.  The  fact  that  fraud  has  been  committed,  will  not,  pert  se,  entitle 
complainants  to  redress  in  a  Court  of  Equity,  if  a  plain  and  adequate 
remedy  at  Law  can  be  afibrded  them.  Commissioners  of  Brunswick  vs. 
Dart.    R.M.Gharl 49'7 

3.  For  case  where  Equity  will  relieve  against  mistake  in  an  agreement, 
either  as  to  fact  or  law,  see  Rogers  vs.  Atkinson  et  al.  1  Kelly,  23-27. 
Collier,  Adm'r,  vs.  Lanier.     1  Kelly 239-'40 


4.  In  cases  of  fraud,  (with  the  exception  of  fraud  in  obtaining  a  will,) 
Courts  of  Equity  and  Com-ts  of  Law  have  concm'rent  jurisdiction,  and 
the  Court  which  first  acquires  jurisdiction,  is  entitled  to  retain  it. 
Trippe  et  al.  vs.  Lowe,  Adm'r,  et  al.     2  Kelly 305 

6  Where  a  bill  was  filed  by  judgment  creditors,  to  set  aside  a  convey- 
ance as  fraudulent,  it  was  Held,  a  Court  of  Equity  had  jm-isdiction, 
notwithstanding  the  creditors  might  have  sued  the  donee,  as  executor 
de  son  tort,  after  the  death  of  the  donor.     Ibid. 

6.  In  cases  of  frauds.  Courts  of  Law  and  Courts  of  Equity  have  concur- 
rent jmisdiction.  The  first  of  said  Courts  acquiring  jurisdiction  in  such 
cases,  is  entitled  to  retain  it.  Trippe  et  al.  vs.  Lowe,  Adm'r,  et  al.  2 
Kelly , 305 

7.  Where  a  suit  is  instituted  at  Law,  and  the  defendant  suffers  a  judg- 
ment by  default,  and  the  plaintiff  continues  his  cause  for  three  terms, 
and  at  the  fifth,  takes  his  judgment,  the  defendant  at  no  time  having 
filed  any  plea  or  answer;  Held,  that  these  acts  do  not  constitute  a 
fraud,  so  as  to  authorize  the  interference  of  a  Com't  of  Equity.  Bella- 
my &  Co.  vs.  Woodson,    i  Ga 1,75 

8.  The  defendant's  ignorance  that  the  suit  was  pending,  is  no  ground  for 
Chancery  to  interfere.    Ibid. 


EQUITY — I.  Jdkisdiotion — (c)  Fraud  and  Mistake.  2S3 

,  9.  Though  a  trust  in  land  need  not  be  created  in  writing,  yet,  to  take  the 
case  out  of  the  Statute  of  Frauds,  it  must  be  proved  by  writing,  and 
parol  testimony  is  inadmissible  for  the  purpose.  Miller  et  al.  vs.  Cotton 
et  al.     5  Ga 341 

10.  Whenever  a  case  of  fraud  is  made  by  the  bill,  parol  evidence  will 
be  admitted,  for  the  purpose  of  establishing  that  case  ;  but  the  facts 
alleging  the  fraud,  must  be  plainly,  fully  and  distinctly  set  forth. 
Ibid. 

11.  Even  in  cases  of  fraud,  parol  evidence  is  not  regarded  with  favor, 
and  the  Court  will  not  act  upon  it,  if  it  be  not  strong  and  irrefragable  ; 
particularly  where  there  has  been  long  acquiescence  on  the  part  of 
the  complainants.    Ihid. 

12.  Where  there  is  a  clear  mistake,  or  other  good  cause  for  amending  a 
sworn  answer,  the  practice  is,  to  file  a  supplemental  answer.     Martin 

vs.  Atkinson.     5  Ga 390 

13.  Where  a  bill  seeks  to  set  aside  a  Sheriif's  sale,  on  the  ground  of  fraud 
by  the  purchaser,  and  to  enjoin  the  Sheriff  from  making  a  title  to  him, 
some  specific  fraudulent  act  on  the  part  of  the  purchaser,  must  be 
charged.     A  general  allegation  of  fraud  will  not  be  sufficient.     Orr 

vs.  Brovm  et  al.    5  Ga 400 

14.  The  holder  of  a  promissory  note,  who  transfers  it  by  delivery,  for  a 
valuable  consideration,  warrants  by  implication,  unless  otherwise 
agreed  between  the  parties,  that  he  is  the  lawful  holder,  and  has  a  just 
and  valid  title  to  the  instrument  and  a  right  to  transfer  it  by  delivery. 
He  also  warrants,  in  like  manner,  that  the  instrument  is  genuine  and 
not  forged  or  fictitious,  and  that  he  has  no  knowledge  of  any  facts  which 
prove  the  instrument,  if  originally  valid,  to  be  worthless,  either  by  the 
failure  of  the  maker,  or  by  its  being  already  paid,  or  otherwise  to 
have  become  void  or  defunct ;  and  any  concealment  of  these  facts  on 
the  part  of  the  transferrer  of  the  note,  operates  as  a  fraud  on  the  rights 
of  the  transferree,  for  which  a  Court  of  Equity  will  entertain  jurisdic- 
tion to  compel  discovery  and  grant  relief     Winter  vs.  Bullock.     6  Ga.  230 

15.  If  one  in  treaty  witb  another  for  the  sale  of  property,  misrepresents 
a  material  fact,  stating  it  to  be  true,  when,  at  the  same  time,  heknows 
it  to  be  false,  and  the  other  party  trusts  to  the  statement,  and  acts 
upon  it,  this  i.°.  a  positive  fraud,  for  which  Equity  will  rescind  the 
contract.    Smith  et  al.  vs.  Mitchell.    6  Ga 458 

16.  Such  a  fraud  may  be  perpetrated  by  acts  as  well  as  by  words,  and 
by  any  artifices  designed  to  mislead,  as  well  as  by  representation. 
Ibid. 
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IT.  Whether  a  party  thus  misrepreaenting  a  fact,  tnows  it  to  be  fal^e 
or  not,  is  immaterial,  for  the  affirmation  of  what  one  does  not  know  to 
be  true,  or  believe  to  be  true,  is  equally,  in  morals  and  in  law,  as  un- 
justifiable as  the  aflirmation  of  what  is  known  to  be  positively  false. 
It  is  a  fraud,  on  account  of  which  Equity  -will  rescind  the  contract, 
and  re-instate  the  parties  in  their  original  rights.    /  bid. 

18.  If  a  party  thus  affirming  a  fact,  believes  it  to  be  true,  when  it  is  false, 
it  is  a  fraud  in  Law,  for  which  Equity  will  rescind  the  contract.   Ibid. 

19.  And  if  a  party  innocently,  by  mistake,  misrepresents  a  fact  which  is 
material,  and  to  which  the  other  party  trusts,  it  is  a  cause  for  rescind- 
ing the  contract,  because  it  operates  as  a  surprise  and  an  imposition 
upon  him.    Ibid. 

20.  Where  lands  have  been  obtained  by  fraud  in  the  grantee,  upon  a 
parol  assurance  that  he  would  convey  theni,  in  a  particular  manner, 
to  third  persons,  not  parties  to  the  contract,  the  grantor,  or  his  heirs 
at  law,  are  the  proper  parties  to  seek  redress  for  the  fraud,  in  a  Court  of 
Equity.  Robson,  Adm'r  vs.  Harwell^  and  Wife.  By  Lumpkin,  J.  6 
Ga.... 689 

21.  Where  a  recovery  is  sought  on  the  ground  of  the  fraud  of  the  gi-an- 
tee,  in  obtaining  a  conveyance  of  lands,  the  recovery  can  extend  only 
to  the  property  so  fraudulently  obtained,  and  mesne  profits  for  the  use 
of  the  same.     By  LmtPKm,  J.    Ibid. 

22.  Creditors  and  bona  fide  purchasers  may  attack  a  judgment  for  fraud; 
wherever  it  interferes  with  their  rights,  either  at  Law  or  ill  Equity. 
Sammock  vs.  McBride.     6  Ga 118 

23.  Relief  can  be  had  against  a  deed  or  contract  in  writing,  founded  in 
mistake  or  fraud.     Trout  vs.  Goodman.     1  Ga 884 

24.  The  mistake  may  be  shown  by  parol  proof  of  the  declarations  of  the 
vendor,  made  subsequent  to  the  sale.    Ibid. 

2B.  Relief  will  be  granted,  in  all  cases,  to  the  injured  party,  -whether  he 
sets  up  the  mistake  affirmatively  by  bill  or  as  a  defence.    Ibid. 

26.  Where  C.  and  J.  obtained  the  legal  title  to  land,  as  security  for  a 
small  sum  advanced  to  W.  under  peculiar  circumstances,  the  sum 
Advanced  not  being  one-fourth  the  alleged  value  of  the  land,  promising 
to  re-convey  to  W.  on  the  re-payment  of  the  sum  advanced,  with  inter- 
est, but  who  fraudulently  conveyed  the  land  to  a  bona  fide  purchaser: 
Held,  on  a  demurrer  to  the  bill,  insisting  on  the  Statute  of  Frauds  as  a 
bar,  that  the  demuiTer  should  be  overruled ;  that  the  Statute  was  in- 
tended to  prevent  fraud  andi  not  to  protect  it;  that  in  such  cases,  a 
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Court  of  Equity  would  take  hold  of  the  conscience  of  the  defendants, 
and  hold  them  as  trustees  for  the  benefit  of  the  party  defrauded.  Cam- 
eron et  al.  vs.  Ward.    8   Oa 245 

27.  Where  a  creditor  receives  a  deed  to  a  tract  of  land,  as  collateral  se- 
curity for  the  payment  of  a  note  which  is  to  be  given  at  a  future  time, 
and  the  creditor  dies  before  the  note  is  given,  and  the  consideration  of 
the  deed  thus  entirely  fails,  it  would  be  fi'audulent  in  the  administra- 
tor of  the  creditor  to  retain  the  deed,  and  Equity  will  order  the  instru- 
ment to  be  delivered  up  to  be  cancelled.  Sollingshead,  AdmW,  vs.  Mc- 
Kenzie.     8  Oa 457 

28.  In  Courts  of  Equity,  the  Statute  of  Limitations  does  not  begin  to  run, 
in  cases  of  fraud,  until  the  discovery  of  the  fraud.  Stocks  et  al.  vs. 
Leonard  et  al.    8  Ga 611 

29.  No  one  can  maintain  an  action  for  a  wi'ong  done,  where  he  has  con- 
sented or  contributed  to  the  act  which  occasions  the  loss.  Hence,  if 
a  complainant  seeks  to  recover  for  an  act  of  defendant,  which  he 
charges  to  be  fraudulent,  it  is  not  a  fraud  against  him,  if  it  was  done 
in  pursuance  of  an  agreement  between  himself  and  the  defendant. 
Peacock  vs.  Terry.     9   Ga 137 

80.  If  one  in  treaty  with  another  for  the  sale  of  property,  misrepre- 
sents a  material  fact,  stating  it  to  be  true,  when  at  the  time  he  knows 
it  to  be  false,  and  the  other  party  trusts  to  the  statement,  and  acts  upon 
it,  it  is  a  positive  fraud,  for  which  Equity  will  rescind  the  contract. 
'  Reese  vs.  Wyman  6t  al.     9   Ga 430 

;81.  Such  a  fraud  may  be  perpetrated  by  acts  as  well  as  by  words,  and 
by  any  artifices  designed  to  mislead.     Ihid 430 

82.  "Whether  a  party  thus  misi'epresenting  a  fact,  knows  it  to  be  true  or 
not,  is  wholly  immaterial.     Ihid. 

33.  Where  the  party  affirming,  believes  it  to  be  true,  it  is  not  a  fraud 
in  fact,  bvjt  a  fraud  in  law.    Ihid. 

34.  And  if  a  party  innocently,  by  mistake,  misrepresents  a  fact  which  is 
material,  and  to  which  the  other  party  trusts,  it  is  cause  for  rescind- 
ing the  contract;  because  it  operates  as  a  surprise  upon  him.     Ihid. 

86.  The  judgment  of  a  Court  having  jm-isdiction,  may  be  set  aside  by  a  de- 
cree in  Ghancei'y,  for  fraud  or  accident,  or  the  act  of  the  adverse  party, 
unmixed  with  negligence  or  fault  in  the  complainant.  Mohley  etal.  vs. 
Mobley,  Adm'r,  dc.     9  Ga 247 

36.  Upon  a, proceeding  in,stituted,belore  the  Court  of  Ordinary,  to  re- 
verse a  judgment  discharging  an   administrator,   it  is  competent  to 
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prove  a  fraud  upon  the  Court  in  procuring  the  judgment  of  discharge, 
by  proof  of  representations  by  the  administrator,  upon  -which  the 
Court  acted,  that  he  had  fully  and  faithfully  settled  the  estate  and 
executed  his  trust,  and  by  proof  of  acts  -which  falsify  those  represen- 
tations.   Ibid. 


(d)    SPECIFIC  PERFORMANCE. 

1.  To  justify  the  specific  performance  of  a  parol  agreement,  its  terms 
and  conditions  should  be  precisely  stated.  If  the  contract  -which  is 
sought  to  be  performed,  is  vague  and  uncertain,  or  the  evidence  does 
not  support  it.  Equity  -will  not  enforce  it.  Miller  ct  al.  vs.  Cotton  et  al. 

6   Ga 341 

2.  When  a  purchaser  of  a  tract  of  land,  at  Sheriff's  sale,  refuses  to 
comply  -with  the  tei-ms  of  sale,  and  the  same  was  re-sold  for  less  mo- 
ney, a  Court  of  Equity  -will  not  entertain  a  bill  for  specific  perform- 
ance of  the  sale,  at  the  instance  of  the  defendant,  but  -will  leave  him 
to  the  remedy    provided  by   the    Act   of  1881.     Orr  vs.  Brown  et  al. 

&    Oa. 400 

3.  Whenever  there  has  been  Apart  performance  of  a  parol  agreement 
for  the  conveyance  of  lands, -within  the  Statute  of  Frauds,  apart  execu- 
tion of  the  substance  of  the  agreement,  acts  done,  unequivocally  refer- 
ring to  and  resulting  from  the  agreement,  and  such  that  the  party  in 
■whose  favor  the  agreement  was  made,  would  suffer  an  injury  amounting 
to  fraud,  by  the  refusal  of  the  other  party  to  execute  it,  a  Court  ofEquity 
will,  in  such  cases,  decree  a  specific  performance  of  the  agreement. 
Robson,  dkc.  Adm'r,  vs.  Harwell  and  Wife.     By  Warnek,  J.     6  Ga,...  589 

4.  A  parol  agreement  to  convey  lauds,  set  up  by  a  Court  of  Equity,  has 
equal  validity  with  a  deed  containing  a  covenant  to  convey ;  for  it  is 
a  principle  in  Equity,  that  what  is  agreed  to  be  done  for  a  valuable 
consideration,  is  considered  as  done.    Ibid.    By  Waener,  J. 

5.  Where  a  bill  is  filed  for  specific  performance  of  an  agreement,  and 
the  defendant  has  put  it  out  of  his  power  to  perform,  by  a  sale  of  the 
property,  the  Court  will  decree  compensation,  by  way  of  damages. 
Ibid.     By  Wabnee,  J. 

6.  The  mere  existence  of  cross  demands,  will  not  be  sufficient  to  justify 
a  set  off  in  Equity.  A  debtor  to  a  bank  for  borrowed  money,  cannot 
set-off  against  his  note,  or  a  judgment  recovered  thereon,  the  dividend 
that  will  be  coming  to  him  as  a  stockholder  in  the  company,  when  its 
affairs  are  wound  up.  A  set-off  is  ordinarily  allowed  in  Equity,  only 
when  the  party  seeking  the  benefit  of  it,  can  show  some  equitable 
ground  for  being  protected  against  his  adversary's  demand.  The 
Ruckersville  Bank  et  al.  vs.  Hemphill  et  al.     7   Ga 396 
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7.  It  is  otherwise  if  there  be  an  express  agreement  to  set-off  the  debts 
against  each  other,  pro  tanto.  In  such  a  case,  a  Court  of  Equity  -would 
enforce  a  specific  performance  of  the  stipulation,  although  at  Com- 
mon Law  the  party  might  be  remediless.    Ibid. 

8.  If  a  bill  is  filed  to  enforce  a  parol  agreement  respecting  lands,  and 
the  defendant,  in  his  answer,  admits  the  contract,  without  insisting  on 
the  Statute  of  Frauds,  the  Court  will  decree  a  specific  performance, 
on  the  ground  that  the  defendant  has  renounced  the  benefit  of  the 
Statute  ;  aliter,  if  he  insists  upon  the  Statute  in  his  answer.  Hollings- 
head,  Adm'r,  vs.  McKenzie.     8    Ga —   457 

9.  Equity  will  enforce  a  parol  agreement  for  the  sale  of  land,  against  a 
subsequent  purchaser,  with  notice,  when  the  first  purchaser  is  in 
possession,  and  has  made  substantial  improvements.  Maynor  vs.  God- 
win.    Ga.  Decisions,  part  II 205 


(e)    REFORMATION  AND  RESCISSION  OP  CONTRACT. 

1.  Equity  will  not  relieve  before  eviction,  by  rescinding  a  contract,  for 
the  purchase  of  lands,  on  the  ground  of  a  defective  title.  It  may  be 
that  the  outstanding  title  may  never  be  urged.  Mobertset  al.  vs.  Wool- 
bright.     Ga.  Dec.  part  1 98 

2.  A  complainant  coming  into  Chancery  to  ask  it  to  rescind  a  contract 
for  the  sale  of  land,  must  show  that  he  has  used  ordinary  diligence  ia 
investigating  the  title.    Ibid. 

3.  Equity  has  jurisdiction  to  direct  the  cancellation  of  deeds  and  other 
instruments,  which  axe  functus  officio,  by  payment  or  other  cause,  but 
will  exercise  it  only  in  its  sound  discretion,  in  cases  where  the  defence 
at  Law  is  not  adequate,  by  reason  of  loss  of  testimony,  lapse  of  time, 

or  something  peculiar  to  the  case.     Kenan et  al.  vs.  Miller.     2  Kelly..   420 

4.  A  Court  of  Equity  will  retain  a  bill,  at  tlie  instance  of  the  vendee 
of  lands,  to  rescind  the  contract,  notwithstanding  he  had  not  been 
evicted  from  the  possession  of  the  premises,  nor  had  abandoned  the  pos- 
session thereof,  nor  had  offered  to  do  so.  Coffee  et  al.  vs.  Newsom, 
Mx'r.     2  Kelly 460 

5.  When  there  has  been  a  fraudulent  representation  by  a  vendor,  as  to 
his  title  to  a  body  of  lands,  and  the  vendee  seeks  a  rescission  on  that 
ground,  the  defect  of  title  must  be  so  great  as  to  render  the  settle- 
ment of  lands  contracted  for,  unfit  for  the  use  intended.  That  por- 
tion to  which  the  vendor  cannot  make  title,  must  constitute  the  main 
inducement  to  the  purchase.    Ihid. 

6.  A  Court  of  Equity  will  not  decree  the  cancellation '  of  conveyances. 
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■where  anything  has  been  received,  until  re-payment  is  made.     Miller 
et  al.  vs.  Cotton  ci  al.     5   Ga S41 

7.  "Where  a  bill  was  filed  to  rescind  a  contract  for  the  sale  of  land  by 
the  vendee,  on  the  ground  that  the  title  is  encumbered  with  a  judg- 
ment lien,  the  vendee  having  a  deed  with  covenants  of  warranty: 
^eZd,  that  the  allegation  that  the  vendor  resided  without  the  State, 
and  had  no  property  therein,  was  sufficient  to  retain  the  bill.     Clark  et 

al.  vs.  Cleghorn.     6  Ga 220 

8.  Belief  can  be  had  against  a  deed,  or  contract  in  writing,  founded  in 

mistake  or  fraud.      Trout  vs.  Goodman.     6  Ga 384 

I 

9.  The  mistake  may  be  shown  by  parol  proof  of  the  declarations  of  the 
vendor,  made  subsequent  to  the  sale.     Jbid 

10.  The  power  of  rectifying  and  reforming  written  contracts,  on  the 
ground  of  mistake,  constitutes  a  distinct  branch  of  Equity  jurisdiction, 
though  it  is  one  which  Courts  of  Chancery  will  exercise  very  sparing- 
ly, and  upon  the  clearest  and  most  satisfactory  proof  only,  as  to  the 
intention  of  the  parties.    Ibid. 

11.  If  it  be  evident  that  both  parties  were  mistaken  in  a  material  point, 
as  to  the  true  boundary  or  lines  of  the  survey,  a  Court  of  Equity  will 
grant  relief  to  the  buyer.     Ibid. 

12.  Inadequacy  of  price,  as  a  general  proposition,  will  not,  perse,  be  a 
sufiicient  ground  to  set  aside  a  conveyance ;  yet  that,  taken  in  connec- 
tion with  other  circumstances  of  a  suspicious  nature,  may  afford  such 
a  presumption  of  fraud,  as  will  authorize  the  Court  to  set  it  aside. 
WormacJc  vs.  Rogers  and  another,  AdmWs.     9   Ga 60 

13.  Chancery  will  exercise  the  power  of  reforming  a  written  contract 
sparingly  and  with  great  caution,  and  only  upon  the  clearest  proof  of 
the  intention  of  the  parties  and  of  the  accident  or  mistake  upon 
which  the  jurisdiction  is  invoked.    Reese  vs.  Wyman  et  al.     9   Ga 430 

14.  Chancery  will  reform  a  written  contract,  upon  proof  that  the  wri- 
ting does  not  exhibit  the  contract  as  it  was  agreed  upon  by  the  parties 
at  the  time,  and  that  the  parts  omitted  were  omitted  by  accident,  mis 
take,  inadvertence  or  fraud.     Ibid. 


if)    TRUSTS  AND  TRUSTEES. 

1.  Where  the  bill  alleged  that  complainant  had  performed  medical  ser- 
vices for  negroes  belonging  to  an  estate,  on  the  faith  of  such  estate, 
and  at  the  instance  of  the  executor  thereof,  who  had  since  died  insol- 
vent: Held,  that  in  Equity,  such  creditor  had  a  right  to  resort  to  tihe 
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estate,  in  the  lianSs   of  the  administrator  de  bonis  nan,  for   payment. 
Sabersham  vs.  Huguenin  et  al.    R.  M.  Charl 376 

2.  A  Court  of  Chancery,  on  suflScient  grounds  being  shown,  will  remove 
a  trustee  under  a  marriage  settlement,  and  appoint  a  new  one.  Ex- 
parte  Gale  et  mx.     B.  M.  Cliarl 1 09 

3.  If  the  original  trustees  are  dead,  the  fact  that  the  representative  of 
one  is  temporarily  absent,  and  the  representative  of  the  other  is 
unwilling  to  act,  is  not,  ^er  se,  sufficient  to  justify  the  substitution  of 
new  trustees.  The  Court  has  power  to  compel  such  representatives 
to  assume  the  trust.     Ibid. 

4.  But  the  Court  may,  with  the  assent  of  all  parties,  substitute  new 
trustees.    Ibid. 

5.  But  to  justify  the  removal  of  such  representatives,  as  trustees,  their 
refusal  or  incapability  must  be  shown,  either  by  answer  to  the  petition 
for  substitution,  by  affidavits  of  petitioners,  or  neglect  of  representa- 
tives to  shew  cause  on  proper  citation.    Ibid. 

6.  Property,  wrongfully  purchased  with  the  trust  fund,  may,  at  the  op- 
tion of  the  cestui  que  trust,  be  pursued  in  the  hands  of  the  trustee,  or 
those  in  privity  with  him,  and  be  held  subject  to  the  terms  of  the 
original  trust.     Martin  et  al.  vs.  Greer  et  al.     Ga.  Decisions,  part  I....   109 

7.  All  express  trust,  against  which  the  Statute  of  Limitations  does  not 
run,  may  be  created  by  parol.    Ibid. 

8.  The  possession  of  the  executors  of  a  trustee,  is  the  continuation  of  the 
trustee's  possession,  and  the  Statute  does  not  run  in  their  favor.   Ibid. 

9.  A  security  of  ati  administrator,  to  whom  a  note  is  transferred,  that 
was  given  for  part  of  intestate's  estate,  is  a  trustee  quad^  hoc  for  credi- 
tors and  disti'ibutees.  Games  et  al.  vs.  Jones  et  al.  Ga.  Decisions, 
part  I ' IfO 

10.  If  a  note  be  sued  to  payment  by  the  security,  in  his  own  name,  he  is 
still,  a  trustee,  and  it  is  no  ground  of  objection  that  the  action  of  law 
was  not  defended.    Ibid. 

11.  It  is  not  a  ground  of  objection  to  a  decree  in  favor  of  distributees, 
that  there  may  be  creditors  having  a  higher  claim.    Ibid. 

12.  "Where  R.  conveys  to  W.  a  tract  of  land,  in  consideration  that  W.  will 
put  upon  it  twenty  negroes,  and  will,  at  his  death,  convey  these  ne- 
groes and  their  increase  to  M.  and  W.  enters  into  possession  of  the 
land:  Held,  that  this  is  a  trust  of  personalty,  created  by  W.  and  de- 
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clared  in  favor  of  M.  which  a  Court  of  Chancery  will  execute  in  favor 
of  M.  against  the  representatives  ofW.  Eobson,  Adm'r,  vs.  Harwell 
and  Wife.     6   Ga 589 

13.  The  case  oi  Miller  et  al.  vs.  Cottcn  et  al.  reviewed  and  alBrmed. 
Ibid. 

14.  In  a  bill  filed  by  a  cestui  que  trust  to  execute  a  parol  trust  of  lands, 
no  evidence  by  parol  is  admissible;  nor  can  a  decree  be  rendered  in 
favor  of  the  complainant,  unless  the  charge  of  fraud  is  distinctly  made. 
It  cannot  be  considered  as  inferentially  made,  by  a  statement  of  the 
parol  agreement,  which  declares  the  trust,  and  u.  failure  to  execute  it. 
Ibid. 

1 5.  Where,  by  a  deed  of  trust,  the  sum  of  $15,000  was  raised  by  the  vol- 
untary contributions  of  certain  residuary  legatees,  and  vested  in  a  trus- 
tee, subject  to  certain  trusts,  one  of  which  was,  that  the  sum  of  §5,000, 
and  no  more,  should  be  appropriated  for  the  payment  of  the  debts  of 
the  cestui  que  trust,  then  owing,  the  said  trustee  to  judge  of  the  just- 
ness of  the  debts  which  might  be  presented  for  payment,  and  of  the  or- 
der and  proportion  in- which  the  same  should  be  paid;  Held,  on  a  bill 
being  filed  by  the  cestui  que  trust,  alleging  that  all  his  debts  had  been 
paid  by  the  trustee,  and  that  there  remained  in  his  hands  the  sum  of 
5>.S,000  of  the  $5,000  placed  therefor  the  payment  of  his  debts,  that  the 
cestui  que  trust  was  entitled  to  an  account  from  the  trustee  therefor,  and 

to  have  the  same  invested  for  his  benefit.     Napier  vs.  Napier.     6  Ga.  404 

16.  Trusts  intended  by  the  Courts  of  Equity  not  to  be  reached  by  the 
Statutes  of  Limitation,  are  those  technical,  continuing  trusts,  which 
are  not  at  all  cognizable  at  Law,  but  fall  within  the  proper,  peculiar 
and  exclusive  jurisdiction  of  Courts  of  Chancery.  Thomas  vs.  Brins- 
field.     1  Ga 154 

17.  Courts  of  Equity  have  jurisdiction  to  compel  trustees  to  account  for 
the  trust  funds  in  their  hands,  especially  where  the  accoimts  arecom- 
plicated,  and  from  the  facts  alleged  in  the  bill  it  appears,  aflSrmative- 
ly,  a  discovery  from  the  defendant  is  necessary  to  obtain  a  decree, 
Keaton  vs.  Greenwood.     S  Ga 97 

18.  The  right  of  a  creditor  to  force  a  stockholder  to  pay  his  unpaid  sub- 
scription for  stock,  in  an  insolvent  bank,  is  a  case  of  purely  technical 
and  direct  trust,  to  which  the  Statute  of  Limitations  does  not  apply. 
Hightower  vs.  Thornton.     8  Ga 486 

19.  If  a  party  is  to  be  constituted  a  trustee,  by  the  decree  of  a  Court  of 
Equity,  on  the  ground  of  fraud,  his  possession  is  adverse  from  the  time 
the  circumstances  of  the  fraud  were  discovered.  Harrison  vs.  Adcock 
etal.    o    Ga 6  S 

20.  The  Statute  of  Limitations  does  not  begin  to  run  against  express 
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trusts  created  by  the  act  of  the  parties  or  the  appointment  of  la-w,  so 
long  as  the  trust  continues,  and  is  acknowledged  to  be  a  continuing, 
subsisting  trust,  for  the  reason  that  the  possession  of  the  trustee  is  the 
possession  of  the  cestui  que  trnst ;  but  when  the  trust  is  denied  by  the 
trustee,  and  he  claims  to  hold  the  trust  funds  or  trust  property  as  his 
own,  adversely  to  his  cestei  qiie  trust,  the  latter  having  knowledge  of 
that  fact,  the  Statute  will  begin  to  run  in  favor  of  such  express  trus- 
tee from  the  time  of  such  adverse  claim  or  possession.  Keaton  vs. 
Greenwood.     8  Ga 97 

21.  The  Statute  of  Limitations  will  begin  to  riiain  cases oiimpUed trusts, 
created  by  decree  of  a  Court  of  Equity,  in  favor  of  the  trustee,  from 
the  time  of  his  possession,  as  it  would  do  in  a  Court  of  Law,  for  the 
reason,  that  his  possession  never  was  the  possession  of  the  alleged  ces- 
tui que  trust.  The  relation  oitrustee  and  cestui  que  trust  never,  in  fact 
exists,  until  the  decree  of  the  Court  establishing  that  relation.    Ibid. 

22.  Although  the  Statute  of  Limitations  applies  to  constructive  trusts, 
yet,  it  is  not  available  where  the  legal  remedy  has  not  been  barred. 
The  Statute  does  not  begin  to  run  in  favor  of  a  trust  estate  against  a 
debt  contracted  by  an  agent  thereof,  until  a  return  of  nulla  bona  against 
the  agent,  or  his  insolvency  be  legally  ascertained.  The  practice  of 
exhausting  the  legal  remedy  against  such  agent  before  proceeding  in 
Equity  against  the  trust  estate,  is  in  furtherance  of  justice.     Wylly  et 

al.  vs.  Collins  &  Co.     9   Ga 223 

28,  A  Judge  at  Chambers  has  no  power,  upon  petition, ''to  order  a  sale  of 
trust  property.     Arrington  vs.  Cherry.     10  Ga 429 

24.  In  order  to  raise  a  trust,  by  the  promise  or  agreement  of  a  party, 
which  a  Court  of  Equity  will  execute,  it  must  be  founded  on  some  mer- 
itorious or  some  valuable  consideration.   Yarborough  et  al.  vs.  West.    10 

Ga ill 

25.  If  a  trust  fund  is  in  danger  of  being  wasted  or  misapplied,  a  Court 
of  Equity  will  interfere  at  the  instance  of  any  one  interested,  and  by  the 
appointment  of  a  Eeceiver,  or  in  some  other  way,  grant  relief.     Jones 

vs.  Dougherty.     10  Ga 273 

26 .  If  the  trustee  omits  to  act  when  required  by  duty  to  do  so,  or  is 
■wanting  in  necessary  care  and  diligence  in  the  due  execution  of  the 
trust,  a  Court  of  Equity  will  interfere.    Ibid. 


(h)  DEBTOR  AND  CEEDITOR :  AND  HEREIN  OF  "  CREDITOR'S  BlLIiS,"  AND 
"  MARSHALLING  OF  ASSETS." 

1    A.  creditor  at  large,  or  one  whose  debt  has  not  been  carried  to  judg- 
-31 
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meut,  cannot  call  upon  a  Court  of  Equity,  to  afford  its  aid  in  setting 
aside  cmveyances  alleged  to  be  voluntary  and  fraudulent,  made  by 
the  supposed  debtor,  of  his  property.  McDermot  vs.  Blois  et  al.  R. 
M.  Ohari 281 

2.  A  creditor  is  not  compelled  to  join  the  legatees  in  a  suit  in  Equity, 
brought  against  the  executor  of  the  debtor ;  it  is  his  privilege,  not  his 
duty,  to  join  them.  The  ezecutor  is  to  sustain  the  person  of  the  tes- 
tator, and  to  defend  the  estate  from  creditors  and  legatees.  Maxwell 
vs.  Maxwell.    R.  M.  Oharl 462 

S.  And  the  fact  that  the  estate  has  been  distributed,  and  is  in  possession 
of  the  legatees,  does  not  vary  the  rule.     Ibid. 

i.  A  creditor  having  established  his  claim  and  obtained  a  decree  against 
the  estate  of  his  debtor,  authorizing  a  levy  upon  said  estate,  ia  ■whoseso- 
ever hands  it  might  be,  will  not  be  enjoined,  at  the  instance  of  specific 
legatees,  from  proceeding  against  that  portion  of  the  estate  in  their 
hands,  on  the  ground  that  the  testator  had  set  apart  a  particular  por- 
tion of  his  estate  for  the  payment  of  his  debts  ;  creditors  having  supe- 
rior claims  to  volunteers,  cannot  be  embarrassed  or  retarded  by  such 
a  provision.     Hid. 

5.  In  Equity,  the  payment  by,  or  the  release  and  discharge  of  one  joint 
debtor,  will  not  operate  as  a  discharge  of  the  debt  as  to  all,  unless  the 
intention  of  the  parties  and  the  justice  of  the  case  requires  such  a 
construction  of  the  payment.     Norrisvs.  Samet  al.     R.  M.  Gharl  •  •  •  •  267 

6.  A  vendor  of  real  estate  is  not  obliged  to  obtain  judgment  and  a  re- 
turn on  his  execution,  before  applying  to  a  Court  of  Equity,  to  obtain 
from  an  administrator  an  account  of  the  personal  estate  of  the  intes- 
tate, and  a  decree  of  payment  in  case  of  assets,  or  otherwise  a  lien  upon 
the  land  sold.     Harden  et  al.  vs.  Miller's  Adtn'x.    Dudley 121 

1.  A  charge  in  a  creditor's  bill,  that  he  fears  that  his  debtor,  if  he  gets 
possession  of  funds  which  he  is  proceeding  to  collect  under  execution, 
will  apply  them  to  the  payment  of  other  liens  having  no  priority  over 
his  own,  will  not  justify  the  interposition  of  a  Court  of  Chancery.  He 
must  state  the  ground  of  his  fears,  or  allege  some  issuable  fact,  such 
as  a  fraudulent  combination  between  his  debtor  and  other  creditors, 
to  entitle  him  to  relief.  Mc  Gough  et  al.  vs.  Insurance  Bank  and  Mc- 
Dougald.     2  Kelly 153 

8  Creditors  claiming  to  be  subrogated  to  the  husband's  rights,  as  against 
the  property  of  the  wife,  have  no  other  rights  than  the  husband  who 
is  their  debtor,  against  such  property.  Sayre  vs.  Flournoy  et  al.  3 
Kelly 551 
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9.  What  13  the  proper  remedy  of  creditors  against  the  trust  estate  of 
their  debtors,  when  the  legal  title  is  not  in  the  trustee  ?  Blake  vs.Ir 
win.     Z  Kelly 366 

10.  General  rule,  as  to  creditor's  bill,  stated.     Thurmond  et  al.  vs.  Reese. 

3  Kelly 452 

11.  Creditor  naay  file  bill  to  set  aside  fraudulent  conveyance.    Ihid. 

12.  General  rule,  as  to  the  right  of  the  creditor  to  come  into  Equity  to 
obtain  satisfaction  out  of  the  equitable  estate  of  his  debtor.     Ibid. 

13.  Creditor  may  file  his  bill  at  once  to  set  aside  fraudulent  conveyances. 
Ibid. 

14.  A  Court  of  Equity  will  aid  a  judgment  creditor  who  has  pursued  his 
legal  remedies,  to  every  available  extent,  to  reach  a  distributive  share 
of  an  estate  to  which  an  insolvent  debtor  is  entitled  in  his  own,  in  the 
hands  of  an  administrator,  held  in  trust  for  such  judgment  debtor. 
Sayre  vs.  Flournoy,  Adm'r,  et  al.     3  Kelly 548 

16.  "When  a  judgment  creditor  seeks  the  aid  of  a  Court  of  Equity,  to 
reach  the  equitable  assets  of  his  debtor,  not  the  subject-matter  of  levy 
and  sale,  he  must  show  he  has  pursued  his  legal  remedies  to  every 
available  extent ;  but  a  Court  of  Equity  will  lend  its  aid  to  remove  an 
obstruction  fraudulently  interposed,  to  prevent  the  property  of  the 
defendant  from  being  made  subject  to  the  judgment  lien,  without  a 
return  of  mMMa  Sorea  on  the  execution.     Stephens  vs.  Beall.   i  Ga S19 

16.  A  judgment  creditor  does  not  acquire  a  specific  lieu  upon  the  equi- 
table estate  of  his  debtor,  by  the  return  of  an  execution  unsatisfied, 
but  by  the  commencement  of  a  suit  in  Equity,  after  the  execution  has 
been  so  returned.     Blalce  vs.  Bigelow  etal.     5  Ga 427 

11.  If  A  holds  a  demand  against  B  <fe  C  as  partners,  and  C  is  dead,  and 
there  are  effects  of  the  firm  in  the  hands  of  B,  the  surviving  partner, 
sufficient  to  pay  the  debt,  and  D  holds  property  conveyed  to  him  by 
C,  to  indemnify  him  as  surety  for  C  ;  upon  the  equities mhsisting  between 
B  and  C,  Chancery  will  compel  A  to  proceed  against  the  property  in  the 
hands  of  B,  the  surviving  partner,  so  as  to  leave  the  property  con- 
veyed to  D,  to  be  applied  to  his  remuneration  as  surety  for  C.  New- 
som  et  al.  vs.  McLendonet  al.    6  Ga 392 

18.  A  being  insolvent  and  largely  indebted  to  B,  conveys  certain  proper- 
ty to  C,  to  be  held  for  his,  A's  use,  and  that  of  his  family,  and  delivers 
possession.  Afterwards,  he  agrees  with  B,  in  consideration  of  a  full 
discharge,  to  turn  over  to  him  all  his  property,  real  and  personal,  and 
all  his  rights  of  property.     In  pursuance  of  this  agreement,  A  turns 
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over  to  B  all  hia  property,  except  that  conveyed  to  C,  and  B  executes 
to  him  a  full  release :  Held,  that  the  agreement  between  A  and  B  is  a 
contract  of  sale,  and  that  the  title  to  all  A's  estate  vested  in  B,  inclu- 
ding the  property  conveyed  to  C :  Seld,  that  the  conveyance  to  C  is 
a  mere  nullity,  an4  so  to  be  regarded,  when  in  any  Court  it  comes  in 
conflict  with  the  rights  of  creditors ;  and  also,  that  the  judgment  cred- 
itors of  B — he  being  a&o  mso?wn<,andareturn  of  "rawHa  5o»a"  on  their 
executions — may,  in  a  Court  of  Equity,  by  decree,  apply  the  property 
so  conveyed  to  C,  in  payment  of  their  judgments,  together  with  the 
rents,  issues  and  profits  thereof.  Woodard  et  al.  vs.  Solotnon  and  an- 
other, ExWs.    1  6a 246 

19.  A  creditor  may,  in  Equity,  follow  the  assets  of  his  debtor  into  the 
hands  of  a  distributee,  whether  real  or  personal,  and  the  Statute  of  , 
Limitations  will  not  give  the  distributee  a  title  which  will  defeat  the 
creditor's  claim,  but  the  creditor  must  sue  upon  his  claim,  within  the 
statutory  term  applicable  to  it ;  if  he  does  not,  he  will  be  barred,  un- 
less there  is  a  reply  to  the  Statute  -ivliich  will  prevent  its  operation. 
Caldwell  vs.  Montgomery  and  Wife.     8  Ga 106 

20.  For  the  purpose  of  marshalling  the  assets  of  an  insolvent  estate,  the 
executor  or  administrator  may  file  his  bill  and  obtain  a  decree,  not 
only  for  reducing  the  property  into  money,  but  also  of  ascertaining 
the  order  in  which  the  debts  are  to  be  paid.   The  Macon  &  Western  B. 

R.  Co.  vs.  Parker.     9  Ga S11 

21.  The  rule  that  the  joint  estate  is  to  discharge  the  joint  debts  in  the 
first  place,  and  the  separate  estate  the  separate  debts,  and  that  nei- 
ther can  invade  the  funds  of  the  other,  until  the  particular  class  of 
debts  is  satisfied  out  of  it,  considered  and  questioned.  Cleghorn  vs.  The 
Insurance  Bank  of  Columbus.     9  Ga 319 

22.  Even  admitting  the  rule,  as  a  principle  of  general  Equity,  it  will 
not  be  enforced  to  the  exclusion  or  postponement  of  the  joint  credi- 
tors, so  long  as  they  have  recourse  at  Law  against  the  separate  estate. 
Ihid. 

23.  It  is  only  when  the  legal  recourse  of  the  joint  creditors  against  the 
separate  estate  is  terminated,  and  they  have  no  claim  against  those 
assets,  except  in  Equity,  as  in  case  of  the  death,  bankruptcy,  (or  per- 
haps statutory  assignment  in  insolvency,)  of  a  partner,  that  the  joint 
creditors  are  postponed.     Ibid. 

2-1.  "Where  goods  have  been  pin-chased  in  the  name  of,  and  on  the  credit 
of  one  co-partnership  firm,  and  turned  over  to  another  co-partnership 
firm,  composed  of  some  of  the  same  individuals,  without  any  bona  fide 
or  valuable  consideration  being  paid  therefor  :  Held,  that  the  Court  of 
Equity  -will  aid  the  judgment  creditors  of  the  co-partnership  making 


EQUITY — I.  Jurisdiction — (A)  Debtor  and  Creditor,  &e.  245 

such  transfer,  to  follow  the  goods  into  the  hands  of  the  trausferrees, 
and  require  them  to  account  for  such  goods,  or  the  proceeds  of  the 
sale  thereof,  and  apply  the  same  in  satisfaction  of  their  judgments. 
Dennis  et  al.  vs.  Ray,  Receiver,  cfce.     9   Ga 449 

25.  A  security  is  entitled  to  be  relieved  in  Equity,  against  a  creditor, 
who  has  extended  indulgence  to  his  principal,  after  judgment,  for  a 
valuable  consideration.     McCary  vs.  Coley.     Ga.  Decisions,  part  J-.  ■•    104 

26.  They  have  the  same  remedy  on  the  bond  that  the  distributees  have. 
Carnes  vs.  Jones  et  al.     Ga.  Decisions,  part  !• l*?© 

2*7.  Creditors  and  heirs,  as  a  general  rule,  can  only  sue  third  persons, 
through  the  representative  of  the  estate.  The  exception  is,  where 
there  is  collusion,  insolvency,  unwillingness  to  collect  the  assets  when 
called  on,  or  some  other  like  special  circumstance.  Worthy  et  al.  vs. 
Johnson  et  al.     8  Ga 236 

28.  If  heirs  elect  to  set  aside  purchases  made  by  executors,  administra- 
tors or  guardians,  at  their  own  sales,  they  must  go  into  Equity,  and 
such  sales  are  voidable  only,  and  not,  per  se,  void.    Ibid. 

29.  The  subscription  for  stock  is  a  debt  which  the  corporation  may  call 

in  to  satisfy  the  creditors.     Eightower  vs.  Thornton.     8  Ga 486 

30.  A  Court  of  Equity  will  provide  a  remedy  to  enable  the  creditors  to 
appropriate  this  trust  fund.     Ibid. 

31.  The  doctrine  of  Dr.  Salmon's  case,  (1  Cas.  in  Oh.  204,)  questioned. 
Ibid. 

32.  The  equity  of  the  creditor  is  equally  strong,  where  the  stockholder 
has  contracted  to  pay  (and  failed  to  do  so)  his  portion  of  the  capital 
stock,  as  where  it  has  been  paid  in,  and  afterwards  withdrawn.  Ibid. 

So.  Creditors  of  an  insolvent  corporation,  whose  charter  has  been  for- 
feited, and  who  have  exhausted  their  legal  remedies  against  it,  may 
sue  in  Chancery,  for  the  assets  of  that  corporation,  and  have  them  ap- 
plied in  payment  of  their  debts.     Hightower  et  al.  vs.  Mustian.     8  Ga    506 

34.  A  bill  by  the  creditors  of  an  insolvent  corporation,  alleging  a  frau- 
dulent combination  and  collusion  between  the  assignee  and  debtor  of 
the  institutiffln,  to  injure  and  defeat  the  creditors,  makes  a  proper  case 
for  the  interposition  of  a  Court  of  Equity.     Btoclcs  et  al.  vs.  Leonard  et 

al.    S  Ga 611 

35.  A  temporary  or  ad  interim  receiver  may  not  only  be  appointed  be- 
fore answer,  but  even  before  the  subpoena  te  appear  and  answer  has 
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beea  served,  when  it  is  shown  that  immense  danger  would  ensue  un- 
less the  property  were  taken  under  the  care  of  the  Court.  Jones  vs. 
Dougherty.     10  G'a 2'73 

36.  The  affidavit  of  the  party  alone  may  be  a  sufficient  verification  of 
the  facts,  to  authorize  the  appointment  of  a  receiver.     Ibid. 

37.  Creditor's  bills  may  be  entertained  in  Georgia,  there  being  nothing 
in  the  Constitution  or  laws  of  this  State  repugnant  to  such  proceedings. 
lUd. 

38.  Assignments  by  debtors,  for  the  benefit  of  creditors  are,  in  a  pecu- 
liar sense,  the  objects  of  Chancery  jurisdiction.    Ibid. 

39.  The  remedy  at  Law  is  generally,  in  such  oases,  wholly  inadequate 
as  a  measure  of  full  relief     Ibid. 

40.  Where  there  is  a  trust  fund  in  danger  of  being  wasted  or  misapplied, 
a  Court  of  Equity  will  interfere,  upon  the  application  of  any  of  the 
creditors,  either  on  his  own  behalf,  or  in  behalf  of  himself  and  the 
other  creditors,  and  by  the  appointment  of  a  receiver,  or  in  some  oth- 
er mode,  grant  relief.     Ibid. 

41.  If  the  trustee  omits  to  act,  when  required  by  duty  to  do  so,  or  is 
wanting  in  necessary  care  and  diligence  in  the  due  execution  of  the 
trust  which  he  has  undertaken,  a  Court  of  Equity  will  interfere.  Ibid. 

42.  If  a  judgment  creditor  files  his  bill  to  enforce  a  trust  executed  by  his 
debtor  for  the  benefit  of  his  creditors  generally,  it  is  a  vu-tual  waiver 
of  his  legal  lien.     Ibid.  "- 

43.  Where  the  conveyance  is  made  by  the  debtor  directly  to  the  credi- 
tors, the  assent  must  be  given  at  the  time  of  the  assignm^t ;  but  if 
the  assignment  be  to  trustees  for  the  use  of  creditors,  the  legal  estate 
passes  and  vests  in  the  trustees,  and  Chancery  will  compel  the  execu- 
tion of  the  trust  for  their  benefit.     Ibid. 

44.  Where  a  party  has  an  interest  in  the  estate  of  an  intestate,  as  a  judg- 
ment creditor,  and  it  appears  that  the  administratrix,  by  fraud  and  col- 
lusion, is  misapplying  the  assets  of  such  estate  in  such  manner  as  to 
injure  such  judgment  creditor,  a  Court  of  "Equity  has  jurisdiction  to 
appoint  a  receiver  to  take  charge  of  such  assets ;  but  before  the  Court 
will  interfere  with  the  due  administration  of  the  assets  in  the  hands 
of  an  executor  or  administrator,  a  strong  case  must  be  made  by  the 
complainant ;  he  must  show  that  he  has  good  reason  to  fear  some  fu- 
ture probable  injury.     Douglierty  vs.  McDougald  etal.     10  Ga 121 

45.  What  is  known  as  a  creditor's  bill,  will  lie  in  Georgia.    Hardwich  et 

al.  vs.  Thomas  et  al.     10  Ga 266 
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46.  Plaintiffs  in  fi.  fa.  cannot  go  into  Equity  until  they  bave  tried  the 
remedy  by  garniahment,  and  found  that  inadequate.  Field  ct  al.  vs. 
Jones.     10   Ga 229 

See  "  Debtor  and  Creditor!' 


(i)    OTHER  CASES. 

1.  The  doctrine  of  the  equitable  lieu  of  vendor  of  land  for  unpaid  pur- 
chase money,  recognized,  where  no  title  had  passed,  and  the  intention 
of  the  parties  to  look  to  the'  property  itself  was  manifest.  Marine  & 
Fire  Ins.  B'k  vs.  Early  et  al.    R.  M.  Charl 279 

2.  And  where  the  title  has  passed,  the  lien  will  be  preserved  against 
purchasers  by  act  of  Law,  as  as.iignee  of  a  bankrupt,  and  creditors 
claiming  under  a  conveyance  from  vendee.     Ibid. 

S.  Chancery  will  not  restrain  a  judgment  at  Law,  on  the  ground  of  ir- 
regularity, or  want  of  jurisdiction  in  the  Common  Law  Court.  ,  Stiles 
vs.  Knapp  et  al.    Qa.  Dec.  part  II 36 

4.  Equity  will  protect  persons  in  the  use,  integrity,  and  value  of  the 
property,  against  waste  or  trespass,  where  Courts  of  Law  cannot,  be- 
cause of  the  tardiness  of  the  remedy,  the  peculiar  nature  of  the  prop- 
erty injured,  the  insolvency  of  the  wrong  doer,  or  the  plaintiff's  ina- 
bility to  prove  his  damages.    Moore  vs.  Ferrell  et  al.     1  Kelly 10 

5.  But  Equity  will  not  intermeddle  with  the  title  of  the  property,  the 
subject  of  the  waste  or  trespass.     Ibid. 

6.  If  a  complainant  in  Equity  has  been  before  a  competent  tribunal  at 
Law,  which  has  given  judgment  against  him,  that  judgment,  unless  re- 
versed, is  conclusive  upon  himin  the  other  forum,  even  as  to  matters 
of  defence  which  he  might  have  presented,  but  neglected  to  introduce 
at  the  proper  time,  and  that  too,  notwithstanding  the  decision  disal- 
lowing his  plea  was  erroneous.     Kenan  &  RocJcweXl  vs.  Miller.     2  Kelly  329 

1.  A  Court  of  Equity  will  not  relieve  against  a  judgment  creditor  at 
Law,  unless  the  defendant  in  the  judgment  can  show  ho  had  good  de- 
fence, of  which  he  was  entirely  ignorant  while  the  suit  at  Law  was 
pending  against  him,  or  unless  he  was  prevented  from  availing  him- 
self of  his  defence,  by  fraud  or  accident,  or  the  act  of  the  adverse 
pa,rtj,  unmixed  with  negligence  m- fraud  on  his  part.  Mobbins  et  al.  vs. 
Mount,  Adm'r,  et  al.    3  Kelly "78 

8.  Where  a  party  contracts  to  pay  money  by  instalments,  to  be  paid  at 
specified  times,  and  agrees  that  if  he  fail  to  meet  promptly  any  one  of 
the  instalments,  the  whole  sum  shall  be  due  and  payable,  and  having 
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failed  to  pay,  the  plaintiff  is  proceeding  against  him,  for  the  whole, 
Equity  will  not  relieve.    Sneed et  al.  vs.    Wiggins  et  al.     3  Kelly 98 

9.  To  authorize  a  Court  of  Equity  to  relieve  against  a  judgment  at  La^n, 
there  must  be  fraud,  surprise,  or  some  extraordinary  and  uncontrolla- 
ble circumstances,  -where  manifest  injustice  has  been  done.     Fearce  & 

Co.  vs.    Chastain.     3  Kelly 229 

10.  A  decree  in  Equity  is  the  proper  remedy  to  enforce  the  vendor's  lien 
for  the  unpaid  purchase  money  of  lands.  Mimms  vs.  Macon  d;  Wes- 
tern E.  R.  Co.    3  Kelly , 344 

11.  "Where  the  contractors  on  a  railroad  stipulated  with  the  Company, 
to  finish  their  work  by  a  certain  time,  and  the  Company  agreed  to  fur- 
nish the  materials  along  the  line ;  and  it  was  further  agreed,  that  all 
matters  of  difference  arising  under  the  contract,  should  be  determined 
by  the  Engineer  of  the  Company,  without  farther  recourse  or  appeal : 
Held,  that  Equity  had  jurisdiction  of  a  claim  for  time  lost  through  the 
breach  of  the  contract,  on  the  part  of  the  Company,  notwithstanding 
the  Engineer  had  refused  to  allow  the  claim — the  bill  charging  that 
the  Engineer  was  a  stockholder  to  the  amount  of  .$10,000,  a  fact  un- 
known to  the  "contractors  at  the  time  of  the  submission.  Milnor  & 
Co.vs.Ga.   R.R.   Co.    4   Ga 385 

12.  Equity  will  interfere,  to  set  aside  a  judgment  rendered  by  a  Court 
of  competent  jurisdiction,  only  in  cases  where  the  defendant  has  a, 
good  defence,  of  which  he  was  entirely  ignorant,  or  where  he  was 
prevented  from  making  it,  by  fraud  or  accident,  or  the  act  of  the  oth- 
er party,  unmixed  with  negligence  or  fault  on  his  part.     A.  Bellamy 

&  Co.  vs.  A.    Woodson.    4  Ga I'JS 

13.  A  judgment  creditor,  upon  a  usurious  contract,  comes  into  a  Court 
of  Equity,  seeking  to  have  his  debt  satisfied  out  of  the  money  in  the 
hands  of  the  assignee,  arising  from  the  sale  of  the  insolvfent's  proper- 
ty, upon  which  he  had  a  lien  at  Law,  which  he  waived,  consenting 
to  the  sale,  upon  the  assurance  of  the  trustees,  made  in  ignorance  of 
the  usury,  that  his  claim  should  be  paid :  Held,  that  the  usury  may  be 
set  up  by  way  of  answer  to  the  bill,  provided  a  sufficient  excuse  be 
rendered,  why  the  original  debtor  did  not  avail  himself  of  this  de- 
fence at  Law  ;  and  if  sustained  by  proof,  the  judgment,  shall  be  dis- 
placed for  the  usury,  and  only  stand  against  the  trust  fund,  for  the 
principal  and  legal  interest  due  on  the  original  loan.  Msbet  vs.  Walk- 
er.    4  Oa 221 

14.  An  injunction  will  not  be  granted  to  restrain  a  mere  trespass,  without 
allegations  of  special  facts,  showing  that  a  Court  of  Law  cannot  af- 
ford an  adequate  remedy.    Anthony  vs.  Brooks  et  al.     5  Ga 616 
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16.  Before  relief  -will  be  granted  on  the  ground  of  inadequacy  of  price, 
the  parties  must  be  placed  in  statu  quo.  And  on  this  account,  the  party 
seeking  to  set  aside  the  contract,  is  driven  necessarily  into  Equity,  as 
the  remedy  at  Common  Law  is  not  adequate  to  the  exigencies  of  the 
case.    Eobinson  vs.  Schly and  Cooper.    6  Ga..i. 615 

16.  Where  a  plaintiflf  in fi.  fa.  residing  in  one  County,  directs  a  levy  to 
be  made  on  personal  property  of  the  defendant,  residing  in  another 
County,  and  a  levy  is  accordingly  made  by  the  Sheriff  of  the  County 
of  the  defendant's  residence,  the  fact  of  such  levy  alone,  is  not  suffi- 
cient to  give  a  Court  of  Equity  jurisdiction  of  the  person  of  the  plain- 
tiff, and  compel  him  to  litigate  his  rights  in  that  County.  Mays  and 
another  vs.  Taylor.     6   Ga 238 

17.  Where  a  suit  was  pending  on  a  note,  between  M  and  T  <St  C,  and  T 
was  about  to  file  the  plea  of  usury,  and  it  was  agreed  between  M  and  T, 
that  if  T  would  withdraw  his  plea^^of  usury,  and  let  judgment  be  ren- 
dered against  T  &  C,  that  M  would  not  collect  the  judgment  out  of  T 
until  he  had  exhausted  all  the  property  of  C,  and  M  failed  to  comply 
with  his  agreement :  Seld,  that  the  breach  of  the  agreement  by  M, 
was  no  ground  for  atom-t  of  Equity  to  open  and  impeach  the  judg- 
ment, on  the  ground  of  usury  in  the  note  on  which  it  was  founded. 
Ibid. 

18.  When  an  administrator,  upon  the  discharge  of  his  first  sureties, 
gave  a  new  bond,  and  subsequently  becomes  insolvent :  ffeld,  that 
Equity  will  entertain  jurisdiction  of  a  bUl  against  the  administrator 
and  both  sets  of  sureties,  praying  a  discovery  of  the  amount  o'f  the 
devastavit,  and  the  time  when  it  occm'red,  in  order  to  charge  each 
set  of  sureti-es  according  to  their  respective  liabilities  on  their  bonds. 
Alexander,  Adm'r,  vs.  Mercer  et  al.     6   Ga 649 

19.  It  ia  not  necessary,  in  ord^r  to  sustain  such  a  bill,  to  obtain, /rsf,  A 
a  judgment  against  the  principal,  it  being  competent  for  a  Court  of 
Equity  so  to  mould  its  decree  as  to  mete  out  ample  justice  and  full 
protection  to  all  parties,  by  rendering  the  assets  of  the  estate  first  lia- 
ble, the  individual  property  of  the  administrator  next,  and  the  prop- 
erty of  the  Bm-eties  only  ultimately  liable.    Ibid. 

20.  Such  a  tall  will  be  more  especially  sustained,  where  it  is  alleged  that 
a  portion  of  the  assets  of  the  estate  have  been  delivered  up  to  the 
second  set  of  sureties,  to  indemnify  them  from  liability,  the  nature 
and  value  of  which  are  unknown  to  the  complainattt,  who  sues  as  ddh 
ministrator  de  bonis  non  of  the  deceased.    Ibid. 

21.  In  a  bill  by  the  ward  against  the  guardian,  for  settlement,  alleging 
that  he  has  wasted  the  estate;  that  his  sureSties  have  been  dischatrgeft 

32 
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by  the  Court  of  Ordinary  ;  that  the  waste  occurred  before  their  dis- 
charge, and  that  the  complainants  have  no  means  of  proving  that  fact, 
but  by  resort  to  the  conscience  of  the  defendant ;  and  a  discovery  and 
decree  is  asked,  ascertaining  and  fixing  the  time  of  the  waste,  with  a 
view  to  charge  the  sureties  in  a  future  action  ;  the  discovery  and  de- 
cree allowed,  but  no  opinion  given  as  to  the  effect  of  that  decree  in  a 
future  suit  against   the  sureties.     Woods  vs.  Woods.    1    Qa 587 

22.  Where  an  infant  has  purchased  a  negro,  and  paid  part  of  the  pur- 
chase money,  and  gave  his  note  for  the  balance,  and  took  the  negro  in- 
to his  possession  ;  and  afterwards,  to  asuit  instituted  on  the  note  by  the 
vendor,  he  disafiirmed  the  contract,  by  a  plea  of  infancy  :  ^eW,  that  in- 
asmuch as  the  remedy  of  the  vendor,  under  the  peculiar  facts  of  the 
case,  to  secure  the  possession  of  the  negro  at  Law,  was  inadequate  and 
difficult,  a  Court  of  Equity  would  entertain  jurisdiction,  and  decree  a 
sale  of  the  negro,  and  out  of  the  proceeds  thereof,  reimburse  the  in- 
fant the  amount  paid  by  him,  and  decree  the  balance  to  the  vendor  or 
his  legal  representative.     Strain  m.  Wright.     1   Ga 568 

23.  A  sells  land  to  B,  and  gets  judgment  on  the  notes  given,  for  the  pur- 
chase money,  and  levies  on  the  land  in  the  possession  of  0,  who  inter- 
poses a  claim :  Held,  that  upon  the  trial  of  this  claim,  it  is  not  compe- 
tent for  A  to  set  up  his  lien  as  a  vendor,  but  that  he  is  forced  to  go 
into  Equity  to  assert  it.     Colquitt  vs.  Thomas  et  al.    8  Ga 258 

24.  "Where  there  are  sundry  j^. /as.  against  an  insolvent  Railroad  Com- 
pany, threatening  to  seize  and  sell  the  road,  with  its  equipments — ex- 
tending one  hundred  miles  in  length,  through  six  different  Counties — 
Equity  will  take  jurisdiction  of  the  matter;  direct  a  sale  of  the  en- 
tire property  for  the  benefit  of  all  concerned,  and  distribute  the  fund 
according  to  the  practice  and  usage  in  Chancery,  in  a  creditor's  suit 
against  executors  and  administrators.  In  such  a  case,  no  other  Court 
but  that  of  Chancery,  possesses  adequate  jurisdiction  to  reach  and 
dispose  of  the  entire  merits.  The  Macon  tt  Western  H.  R.  Go.  vs. 
Parher.    9    Qa zH>] 

25.  To  allow  the  road  tobe  cut  up  into  fragments,  and  separate  por- 
tions sold  at  differenfsales,  in  the  different  Counties  through  which  it 
passes,  to  different  purchasers,  would  not  only  sacrifice  the  rights  and 
interests  of  creditors,  but  defeat  the  objects  and  intentions  of  the 
Legislature  in  gi-anting  the  charter.     Ibid. 

26.  Any  creditor  who  has  a  claim  upon  the  fund,  but  who  is  not  a  nomi- 
nal party  to  the  suit,  may  make  himself  a  party  thereto  in  fact,  by 
coming  in  and  presenting  his  claim  under  the  decree,  and  submitting 
himself  to  the  jurisdiction  of  the  Court,  for  its  settlement  and  adjust- 
ment, upon  the  fund  to  be  distributed.     Ibid, 
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27.  If  he  neglects  or  refuses  to  come  in  and  entitle  himself  to  the  benefit 
of  the  decree,  Equity  will  not  assist  him  to  set  aside  and  annul  the 
proceedings  under  it.     Ibid. 

28.  A  party  who  goes  into  Equity  to  seek  relief  against  an  usurious  con- 
tract, who  has  paid  principal  and  legal  interest  of  the  debt,  must 
aver  that  fact  in  his  bill ;  and  if  any  remains  unpaid,  that  he  is  ready 
and  •willing,  and  now  offers  to  pay  the  balance.     Peacock  vs.  Terry.     9 

Ga ISi? 

29.  Demurrer  sustained  for  want  of  equity,  where  it  appeared  by  com- 
plainant's bill  that  they  held  the  senior  grants  to  the  land  in  dispute, 
and  that  the  junior  grants,  issued  by  the  State  of  Georgia  to  defend- 
ants, were  examinable  collaterally  at  Law,  the  State  having  no  title 
to  lands  thus  granted,  and  such  grants  having  issued  contrary  to  the 
prohibition  of  a  Statute.     Commissioners  of  BrunswicJc  vs.  Dart.     R. 

M.    Gharl 497 

30.  Equity  will  not  relieve  an  .administrator  after  t^o  ]-aAgm^nta  de  bo- 
nis testatoris  audi  de  bonis  propriis  have  been  successively  recovered 
against  him.     Bostwick  vs. Perlcins,  Hopkins  &  White     \  Kelly .  ..HI- 4^0 

81.  A  purchaser  of  land  who  is  in  possession,  cannot  have  relief  in  Equi- 
ty against  the  payment  of  the  purchase  money,  upon  the  mere  ground 
of  a  defect  of  title  before  eviction.    McQ-ehee  et  al.  vs.  Jones.     10  Oa.   127 

32.  If  he  is  in  possession  under  a  deed,  with  covenants  of  warranty,  he 
must  resort  to  his  covenants ;  if  under  a  bond  for  titles,  he  must  re- 
sort to  his  bond.     Ibid. 

33.  If  however,  the  obligor  is  insolvent  or  without  the  jurisdiction  of  the 
Court,  and  there  is  no  property  within  the  jurisdiction,  which  would  be 
liable  to  the  satisfaction  of  his  damages,  and  there  is  an  outstanding 
title  paramount  to  his,  the  purchaser  will  be  entitled  to  relief  against 
the  payment  of  the  purchase  money,  to  the  extent  of  his  damages 
before  eviction.    Ibid. 

34.  The  insolvency  or  non-residence  must  be  distinctly  alleged,  and  the 
defect  of  title,  with  every  other  fact  necessary  to  enable  the  Court  to 
decree  on  the  title  and  assess  the  damages.    Ibid. 

35.  It  is  only  necessary  for  remainder-men  and  reversioners  to  state  their 
case  in  the  terms  of  the  Act  of  1830,  in  order  to  entitle  them  to  the 
remedy  therein  provided  ;  they  need  not  specify  in  their  bill  the 
threatened  wrong  or  probable  ground  of  possible  injury,  to  enable 
them  to  obtain  the  assistance  of  the  Court  to  avert  the  peril.     Jackson 

<fc  Lester  vs.  Waters,  Adm'r  of  Anna  Hackett,  dec'd.     10   Qa 646 
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36.  The  defendant,  under  the  Act  of  1830,  may,  by  answering,  contro- 
vert the  title  of  the  complainant,  and  if  the  decree  of  the  Jury  he 
against  its  validity.he  will  be  released  from  his  obligation  for  the  forth- 
coming of  the  property ;  otherwise  the  security  which  he  has  given  will 
continue.    Ibid. 

3*7.  The  Act  of  1830,  to  preserve  the  rights  of  remainder-m«n  and  rever- 
sioners, contemplates  that  the  bill  should  be  filed  and  the  security  given 
in  the  County  where  the  person  resides,  who  has  the  possession  or  con- 
trol of  the  property,  and  unless  special  cause  exist,  the  jurisdiction 
cannot  be  transferred.     Ibid 

38.  The  fact  that  diflferent  portions  of  the  property  claimed,  are  held  in 
several  Counties,  is  not  suflBcient,  especially  where  the  title  is  not  the 
same;  through  which  the  respective  owners  derive  their  right.    Ibid. 

39.  The  fact  that  a  party  is  interested  in  the  decree,  is  a  sufficient 
reason    why  he    should  be   made   a,   co-defendant  to  the   bill,   and 

he  may  be  brought  out  of  his  County  for  this  purpose.    Ibid. 

40.  The  principle  stated  upon  which  bills  of  peace  are  entertained. 
£ond,  Murdoch  et  al.  vs.  Little.     10  Ga 395 

See  Li^,  I.  3.    II.  Passim. 


II.     INJUNCTION:  GRANTING  AND  DISSOLUTION. 

1,  On  the  application  for  an  injunction,  a  Chancellor  may  go  into  the 
consideration  of  the  merits,  as  disclosed  in  the  bill,  and  which  are  in- 
trinsic and  dependent  upon  its  express  allegations  and  charges. 
Winnys.  Ham  and  Mara.    R.  M.  Charl 70 

2.  Though  a  bond  and  mortgage  have  been  assigned,  if  the  bill  alleges 
that  such  assignment  was  colorable,  and  that  the  assignee  had'  notice 
of  the  usury  pervading  the  original  contract,  in  the  absence  of  a  spe- 
cific refutation  of  such  allegations,  the  Court  will  grant  an  injunc- 
tion.   Ibid. 

'.i.  If  sufficient  grounds  are  shown  for  an  injunction,  it  may  be  granted, 
to  restrain  the  proceedings  of  a  Court  of  Common  Law,  at  any  stage 
of  such  proceedings.     Albritton  vs.  Bird.    H.  M.  Oharl 93 

4.  An  injunction  will  not  be  granted,  if  the  person  seeking  it  could,  by 
proper  vigilance,  have  protected  himself  from  injury,  by  the  ordina- 
ry means  at  Law.     Ibid. 

5.  In  general,  an  injunction  will  not  be  granted  ex  parte,  and  before  an- 
swer.    Hartridge  vs.  Rockwell.     R.  M.  Gharl 260 
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6.  But  ia  cases  of  great  urgency,  or  where  irreparable  injury  may  ensue, 
as  in  -waste,  Ac.  where  the  application  follows  quickly  after  the  injury 
complained  of,  the  Court  will  grant  the  injunction  without  notice,  or 
appearance,  or  subpoena  served.    Ibid. 

7.  And  it  will  not  be  granted  sxjoarfc,  and  before  answer,  where  it  would 
deprive  defendant  of  a  right,  for  which  no  redress  could  be  given,  and 
where  its  refusal,  though  productive  of  possible  injury  to  complain- 
ant, could  not  divest  bun  of  any  right.    Ibid. 

8.  Injunction  granted,  to  restrain  the  Sheriff  from  paying  over  money 
made  on  sale  of  an  estate  under  executions  issued  by  individual  creditors 
thereof,  where  such  injunction  was  prayed  for  by  bill  in  the  Superior 
Court,  alleging  that  complainants  had  filed  -a  bill  in  the  Circuit  Court 
of  the  United  States  for  the  district  of  Georgia,  claiming  a  specific 
lien  on  said  estate  and  preference  o  ver  individual  creditors,  which 
claim  was  still  pending  and  undetermined.     Read  et  al.  vs.  Dews  et  al. 

R.  M.  Charl 355 

9.  The  Judges  of  the  Superior  Court  of  Georgia,  have  the  power,  in  va- 
cation, to  dissolve  an  injunction.     Ibid 358 

10.  Under  the  rule  of  Court,  which  directs  that  all  injunctions  shall  be 
granted,  "  until  further  order,"  an  injunction  may  be  dissolved  before 
answer  filed,  on  mere  affidavit  denying  the  equity  of  the  bill     Ibid. 

11.  An  injunction  will  be  dissolved  on  motion,  when  it  appears  to  have 
been  improvidently  granted.    1  bid. 

12.  "Where  the  party  has  been  prevented  from  availing  himself  of  his 
legal  defence  by  the  irregularity  of  the  commissioners  nominated  by 
himself  to  take  testimony,  or  the  misconduct  of  his  attorney,  he  will 
not  be  entitled  to  an  injunction.    Albritton  vs.  Bird.    R.  M.    Charl...     93 

13.  An  injunction  will  be  granted,  if  the  bill"  shows  a  probable  right, 
and  a  probable  danger  to  such  right,  without  the  special  interposition 

of  the  Court.     Read  et  al.  vs.  Dews  et  al.    R.  M.  Charl 358 

14.  Where  it  appears  that  the  defendants  have  an  established  and  legal 
right,  which  might  be  delayed  and  hindered  unnecessarily,  by  retain- 
ing an  injunction  absolutely,  it,  may  be.  dissolved  conditionally,  and 
on  terms  which,  wUL  protect  both  parties..    Ibid. 

15.  Where  a  bill  was  filed  merely  for  the  purpose  of  obtaining  injunc- 
tion, and  after  it  was  granted,  other  persons  really  and  beneficially  in- 
terested in  the  judgment  at  Law  enjoined,  applied  to  be  made  defend- 
ants, the  Court  compelled  the  complainants  (on  pain  of  dissolution  of 
the  injunction  if  they  refused)  to  amend  their  bill,  by  making  the  ap- 
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plicants  defendants  and  parties,  -without  prejudice  to  the  injunction. 
Ibid. 

16.  An  injunction  may  be  retainedunder  the  special  circumstances  ofthe 
case,  thougli  the  defendant  has  filed  his  answer,  fully  denying  the 
equity  set  up  in  the  bill.     Shellman  ct  al.  vs.  Scott.     R.  M.  Gharl 380 

17.  An  injunction  may  issue  to  restrain  trespass,  where  irreparable  inju- 
ry would"  follow  its  denial,  as  where  defendant  is  insolvent.     Powers 

vs.  Heery.     E.  M.  Charl 523 

18.  But  it  seems,  it  will  not  be  granted,  where  the  title  is  in  dispute. 
Ibid: 

19.  And  where  the  answer  set  forth  that  there  was  an  actual  adverse 
possession  by  defendant,  at  the  time  of  the  purchase  of  the  land  by 
complainant,  the  injunction  was  refused.     Ibid 

20.  The  Act  of  December  16,  1311,  in  reference  to  injunctions,  applies  to 
all  persons,  in  whatever  capacity  they  apply  for  the  writ.  An  execu- 
tor or  administrator  cannot  obtain  the  injunction,  without  giving  bond 
and  paying  costs,  as  required  by  such  Statute.  Habersham  vs.  Carter 
etal.    B.  M.   Charl 526 

21.  An  injunction  may  be  continued,  in  the  discretion  of  the  Coui-t,  af- 
ter all  the  equity  of  the  bill  is  denied  in  the  answer.  Cornwise  vs. 
Bonvyum.     Ga.  Decisions,  part  II. 15 

22.  Service  of  the  rule  nisi,  upon  the  complainant's  solicitor,  stating  the 
grounds  of  the  application,  and  fixing  the  time  and  place  of  hearing 
the  motion  to  dissolve  an  injunction  on  the  coming  in  of  the  answer, 

is  sufficient  service.     Moore  vs.  Ferrell  et  al.    1  Kelly 9 

• 

23.  Where  the  answer  plainly  and  distinctly  denies  the  facts  and  cir- 
cumstances upon  which  the  equity  of  the  bill  is  based,  the  injunction 
will  be  dissolved.     Ibid. 

24.  Upon  a  motion  to  dissolve  an  injunction,  the  Court  will  look  to  such 
parts  of  the  answer  only  as  are  responsive  to  the  bill.    Ibid, 

25.  What  parts  of  an  answer  to  a  bill  in  Equity  will  be  considered,  upon 

a  motion  to  dissolve  an  injunction,  see  Moore  vs.  Ferrell  et  al.     1  Kelly.      9 

26.  Injunction  will  be  granted  to  stay  trespass,  when,  from  its  nature,  or 
the  circumstances  of  the  parties,  the  remedy,  at  Law,  cannot  he  full 
and  adequate.    Ibid 10 

27.  An  injunction  will  not  be  dissolved,  upon  the  ground  that  the  title 
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of  the  complainant  is  questioned  by  the  answer;  but  when  the  title  is 
denied,  the  Court  will  look  more  closely  to  the  character  of  the  tres- 
pass.    Ibid. 11 

28.  An  injunction  will  not  be  granted  to  stay  a  sale  under  an  execution, 
on  the  ground  that  the  judgment  has  been  fully  satisfied,  inasmuch  as 
the  party  has  a  prompt  and  adequate  remedy  at  Law.  It  is  other- 
wise when  the  bill  charges  that  the  payment  has  been  made  by  the 
representatives  of  the  principal  defendant,  or  a  third  person,  under  -a, 
fraudulent  combination  to  oppress  the  complainant,  and  that  the  facts 
attending  the  transaction,  rest  in  the  knowledge  of  the  defendant 
alone,  and  can  only  be  obtainedby  an  appeal  to  their  consciences.  Rog- 
ers i)S  AtMnson  et  al.     1  Kelly •  •  •  •   26^'7 

29.  In  this  State,  a  verdict  for  the  defendant,  in  an  Equity  cause,  on  the 
first  trial  thereof,  does  not  operate  as  a  dissolution  of  the  injunction 
granted  therein,  as  a  matter  of  course,  when  an  appeal  is  entered  from 
such  verdict,  in  accordance  with  the  provisions  of  the  Act  of  1843. 
Neisler  vs.  Smith.     2  Kelly 2&'I 

30.  A  verdict  for  the  defendant  in  an  Equity  cause,  does  not  operate  as 
a  dis.oolution  of  the  injunction  granted  therein,  as  a  matter  of  course, 
where  an  appeal  is  entered  in  accordance  with  the  Act  of  1843.  lUd. 

31.  A  bill  filed  for  injunction  and  discovery,  and  setting  fonh  facts 
which  entitled  the  complainant  to  relief  in  Equity,  and  praying  for 
specific  relief,  is  an  original  bill,  and  is  not  dismissed  by  an  order,  ta- 
ken upon  the  coming  in  of  the  answer,  that  the  injunction  be  dissolved 
and  the  answer  be  road  upon  the  trial  of  the  action  at  Law.     Guran 

vs.  Colbert.     3  Kelly 246 

32.  Injunction  bills  may  be  amended  so  as  to  insert  additional  facts  re- 
lating to  the  same  subject-matter  or  contract,  which  existed  prior  to 
filing  the  bill,  by  leave  of  the  Court,  without  prejudice  to  the  injunc- 
tion.    Walleer,  Ex'r,  vs.  Walker.     3  Kelly 309 

33.  Any  one  of  the  several  complainants,  in  an  injunction  bill,  may  ve- 
rify the  statements  in  it  by  affidavit,  so  as  to   authorize  the  sanction 

of  the  Chancellor.    Hemphill  et  al.  vs.  Riichersville  Bank.     Z  Kelly...  443 

34.  It  is  a  general  rule  of  practice,  in  Courts  of  Equity,  to  dissolve  an 
injunction,  where  the  answer  of  the  defendants  had  been  filed,  deny- 
ing all  the  facts  and  circumstances  upon  which  the  equity  of  the  com- 
plainant's bill  is  based.    Ibid 4:45 

35.  The  Act  of  1811,  {Prince,  438,)  which  declares  that  "in  all  cases  of 
injunctions,  they  shall  be  disposed  of,  and  a  decision  made  at  the  se- 
cond term  of  said  Court,  held  in  and  for  said  County,  where  such  suit 


2S6  EQUITY  -  II.  Injunction  :  Geanting  and  Dissolction. 

originated,"  means  the  second  tei'm  after  the  parties  are  served,  and 
the  cause  set  down  for  trial.     Johnson etal.  vs. Holt  et  al.     3  Kelly.. . .   120 

30.  Where  theanswei  of  the  defendant  plainly  and  distinctly  denies  the 
facts  and  circumstances  upon  which  the  equity  of  the  bill  is  based,  as 
a  general  rule,  the  injunction  will  be  dissolved.  Clark  et  al.  vs.  Cleg- 
horn.     SGa ' 220 

37.  An  administrator  may  be  made  a  party  to  an  injunction  bill,  for  the 
purpose  of  enjoining  him  from  interfering  with  a  legacy  in  the  hands 
of  an  executor,  to  which  his  intestate  had  no  title,  before  the  expira- 
tion of  twelvemonths  from  the  date  of  his  qualification;  there  being 
no  claim  made  against  him  in  the  bill,  for  any  matter  or  cause  of  ac- 
tion against  his  intestate  in  his  lifetime.     Womack  vs.  Greenwood,  £!x'r. 

6   Ga 299 

38.  Where  the  bill  to  enjoin  a  trespass,  together  with  the  answer  respon- 
sive thereto,  show  a  lease  in  the  defendant,  older  than  complainant's 
title,  the  injunction  will  be  dissolved  upon  motion,  after  the  coming  in 

of  the  answer.     Meld  vs-  JSackney  and  Wife.     6  &a 423 

39.  In  application.^  to  a  Court  of  Equity,  for  an  injunction  to  restrain  a 
trespass,  the  bill  must  allege  peculiar  circumstances,  to  show  that  the 
injury  is  irreparable  and  the  Common  Law  remedy  insufficient.  Hatch- 
er vs.  Hampton.     7  Qa 49 

40.  The  mere  allegation  that  the  defendant  is  felling  the  timber  of  the 
complainant,  is  not  enough,  without  farther  averment  as  to  some  pe- 
culiar value  of  the  timber  for  some  particular  pm'pose.    Ibid. 

41.  Chancery  will  interpose,  by  injunction,  to  avoid  a  multiplicity  of 
suits,  where  there  are  sundry  persons  controverting  the  same  right, 
and  each  standing  upon  his  own  pretensions ;  but  it  will  not  interfere 
'to  restrain  a  person,  merely  because  he  is  guilty  of  a  repetition  of  the 
same  trespass,  provided  the  case  is  abundantly  susceptible  of  compen- 
sation in  damages.    Ibid. 

42.  An  injunction  will  not  be  granted  to  restrain  a  mere  trespass,  suscep- 
tible of  perfect  pecuniary  compensation,  and  for  which  the  party  may 
obtain  adequate  satisfaction  in  the  ordinary  course  of  law.    Bethune 

vs.  Wilkins  and  anotlier.    9>  Oa 118 

48.  To  authorize  a  Court  of  Equity  to  interfere  in  cases  of  trespass,  there 
must  be  something  particular-  or  special  in  the  case,  for  which  a  Com-t 
of  Law  cannot  afford  adequate  redress.    Ibid. 

44.  An  allegation  that  the  tenant  will  be  homeless,  for  want  of  means 
to  procure  another  habitation,  will  not  authorize  a  Court  of  Equity  to 
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restrain  the  officer,  by  injunction,  from  placing  the  purchaser  at  Sher- 
iff's sale  in  possession  of  the  premises.    Ibid. 

45.  The  Court  will  dissolve  an  injunction,  on  ^the  coming  in  of  the  an- 
swer of  the  defendant,  who  alone  is  interested,  negativing  all  the  facts 
and  circumstances  charged  in  the  bill,  and  upon  which  its  equity  is 
based,  though  all  the  defendants  have  not  answered.  Dennis  vs. 
Green,  Adm'r.    S  Cfa 197 

46.  So,  if  the  deceased  was  a  necessary  party  to  the  final  decree  to  be 
rendered,  but  not  interested  in  the  injunction,  a  motion  to  dissolve  the 
injunction  need  not  be  postponed  until  the  representatives  are  made 
parties.     Dennis  vs.  Green,  Adm'r.    &  Ga. 197 

47.  A  denial  in  the  answer,  from  information  and  belief,  is  not  sufficient 

to  dissolve  an  injunction.     Coffee  et  al.  vs.   Newsmn,  Ea^r.    8  Ga....  444 

48.  Where  the  equitable  facts  are  not  charged  to  be  within  the  knowl- 
edge of  the  defendant,  and  he  merely  denies  all  knowledge  and  be- 
lief of  them,  the  injunction  will  not  be  dissolved  on  the  bill  and  an- 
swer alone.     Ibid. 

49.  If  the  equity  of  the  bill  is  not  denied,  either  from  ignorance  or  oth- 
er cause,  the  injunction  will  not  be  dissolved.    Ibid. 

50.  The  answer  of  an  executor,  that  he  was  not  privy  to  the  fraud 
charged  against  his  testator,  and  that  he  did  not  believe  the  facta  alleged 
in  the  bill  against  him,  from  his  confidence  in  his  integrity,  is  not  suf- 
ficient to  dissolve  the  injunction  to  restrain  proceedings  at  Law,  in 
favor  of  the  estate.    Ibid. 

61.  In  particular  cases,  the  Court  will  retain  the  injunction,  though  the 
answer  fully  denies  the  equity  of  the  bill.    Ibid. 

62.  A  files  his  bill,  charging  that  he  is  the  owner  of  four  shares  in  an  estate 
represented  by  B  ;  that  he  purchased  property  from  a  former  repre- 
sentative of  the  estate,  and  gave  his  notes  therefor,  with  an  under- 
standing that  they  should  be  paid,  by  allowing  him  the  said  shares  ; 
that  judgment  had  been  obtained  on  the  notes,  and  praying  an  injunc- 
tion of  the  judgment,  and  the  execution  of  the  agreement:  Held,  upon 
the  answer  distinctly  denying  that  the  estate  owed  the  complainant 
anything,  and  stating  that  the  fonr  shares  claimed  in  the  bill 
had  been  paid  to  him,  the  injunction  was  properly  dissolved.  Fordvs. 
Tyson,  Adm'r.    8   Ga 466 

53.  An  injunction  will  be  dissolved  upon  the  coming  in  of  the  answer, 
fully  denying.the  equity  of  the  bill.    Jones  vs.  Joiner  etal.    8  Ga 562 

54.  On  motion  to  dissolve  an  injunction  upon  coming  in  of  answer,  excep- 

33 
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tions  filed  are  no  objection  to  the  motion,  unless  they  affect  the  answer 
in  the  parts  relating  to  the  grounds  of  the  injunction.  Lewis  vs.  Leak  et 
al.    9  Ga 95 

55.  Where  the  ausw^er  of  the  defendant  is  not  responsive  to  the  bill,  but 
sets  up  affirmative  allegations,  in  opposition  to,  or  in  avoidance  of  the 
complamaut's  demands,  the  answer  is  of  no  avail  in  respect  to  such 
allegations,  on  a  motion  to  dissolve  an  injunction,  and  if  replied  to, 
the  defendant,  on  the  trial,  is  as  much  bound  to  establish  such  al- 
legations by  independent  proof,  as  the  complainant  is  to  sustain  his 
biU.    Ibid. 

56.  Although  it  is  a  general  rule  in  Chancery  practice,  that  on  the  com- 
ing in  of  the  answer,  plainly  and  distinctly  denying  all  the  facts  and 
circumstances  upon  which  the  equity  of  the  bill  is  based,  that  the 
Court  will  dissolve  the  injunction  ;  yet  in  some  particular  cases,  the 
Court  will  continue  the  injunction.  The  granting  and  continuing  of 
the  process  must  always  rest  in  sound  discretion,  to  be  governed  by 
the  nature  of  the  case.     Jlolt  et  al.  vs.  Tlie  Bank  of  Augusta.     9  Ga.  652 

57.  Held,  that  under  the  charter  of  the  Griffin  and  West  Point  Plank- 
road  Company,  and  under  the  General  Law,  the  Inferior  Court  of 
Pike  County  may  rightfully  instiiute  suit  in  Equity,  to  restrain  them 
from  violations  of  their  charter.  The  Justices,  &e.  vs.  The  Griffin,  <kc. 
P.R.  Co.    QQa 475 

58.  Where  B  was  about  to  erect  a  livery  stable  with  a  plank  floor,  upon 
a  public  street  in  a  City,  on  his  own  land,  within  sixty-five  feet  of  a 
public  hotel,  owned  and  kept  by  C,  and  C  having  applied  for  an 
injunction,  alleging  that  the  erection  of  the  stable  would  cause  u're- 
parableinjury  to  his  property  in  said  hotel,  and  result  in  the  loss  of 
health  and  comfort  to  himself  and  family,  and  in  the  loss  of  patron- 
age to  his  hotel,  in  consequence  of  the  unhealthy  effluvia  that  would 
arise  from  the  stable,  the  collection  of  swarms  of  flies,  and  the  inter- 
minable stamping  of  horses  therein :  Held;  that  this  would  operate  as 
a  nuisance  to  complainant,  and  that  he  was  entitled  to  the  iujuaction. 
Coker  vs.  Birge.     9    Ga 425 

59.  A  citizen  cannot  enjoin  the  opening  of  a  public  road  over  his  en- 
closed lands,  when  it  appears  from  his  bill  that  he  has  not  taken  the 
steps  pointed  out  by  the  law  to  procure  the  assessment  of  his  damar 
ges.    Parham  vs.  The  Justices,  die.    9  Ga ,....  841 

60.  For  upon  the  ground  that  the  reviewers  appointed  by  the  Com-t 
signed  the  petition  for  the  road)  and  took  an  active  interest  in  getting 
it  up.     J  bid. 

61.  Nor  upo^  the  ground  that  it  does  not  appear  from  the  return  of  the 
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reviewers,  that  they  ivere  not  sworn  according  to  the  requirements  of 
the  Statute.    Ibid. 

62.  When  a  party,  liable  over  as  transferrer  to  the  transferree  of  a 
promissory  note,  is  notified  of  a  plea  of  failure  of  consideration,  filed 
to  a  suit  by  the  transferree  thereon,  the  translerree  is  a  privy  in  law  to 
the  judgment  thereon,  and  is  concluded  thereby.  And  if  afterwards, 
the  transferrer  is  proceeding  at  Law  to  enforce  securities  against  the 
transferree  taken  in  payment  for  the  note,  Equity  will  relieve  by  in- 
junction and  decree-    Bulloch  m.   Winter.     10  &a 214 

63.  A  livery  stable  in  a  City,  erected  within  sixty-five  feet  of  a  hotel  is, 
primafacie,  a  nuisance,  and  may  be  restrained  by  injunction.     Coker 

10  Ga 336 


64.  The  answer  of  the  defendant,  admitting  the  facts  charged  in  the  bill, 
as  to  the  distance  and  relative  situation  of  the  stable  from  the  tavern, 
but  denying  that  the  livery  stable  is  a  nuisance,  is  mere  matter  of  opin- 
ion, and  not  sufficient  to  authorize  the  dissolution  of  the  injunction, 
before  the  final  hearing.    Ibid. 

65.  ITor  will  the  Court  discharge  the  ad  interim  interdict,  so  far  as  to 
permit  the  experiment  to  be  made,  whether  a  livery  stable  could  be 
erected  and  conducted  in  such  a  manner  as  not  to  be  a  nuisance.    Ibid. 

66.  A  Court  of  Equity  will  not  interfere  to  restrain  a  trespass,  by  in- 
junction, unless  it  be  destructive  to  the  very  nature  and  substance  of 
the  estate,  or  unless  irremediable  mischief  would  ensue  unless  imme- 
diate relief  was  granted,  or  where,  from  the  difficulty  of  the  proof,  or 
some  other  peculiar  circumstance,  this  conservative  remedy  is  impera- 
tively  demanded.     Catching  vs.  Terrell.     10  Ga 6^6 

61.  The  throwing  down  offences  and  letting  in  cattle  upon  the  growing 
crop  does  not  authorize  a  Court  of  Equity  to  interfere — the  injury  be- 
ing susceptible  of  perfect  pecuniary  compensation.    Ibid. 

68.  The  mere  allegation  by  a  complainant  that  the  legal  remedy  is  too 
tardy,  or  that  irreparable  mischief  will  ensue,  is  not  sufficient ;  but  to 
entitle  theparty  to  an  injunction,  the  facts  must  be  stated,  to  show 
that  the  apprehension  of  injury  is  well  founded.    Ibid. 

See  Paetnees,  IV.  10. 
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III.     PLEADING, 
(a)    GENERALLY. 

1.  The  references  of  a  bill  in  Chancery,  are  a  part  thereof.  Where  a  bill 
in  Chancery,  seeking  an  injunction,  refers  to  another  bill  pending  in 
same  Court,  in  pari  materia,  and  intimately  connected  with  it,  the 
Court  mayinvoke  the  allegations  of  the  latter  bill,  and  answer  there- 
to, in  deciding  upon  the  prayer  of  the  former,     Bolton  vs.  Flournoy. 

B.  M.  Gharl 126 

2.  To  a  bill  for  relief  and  injunction  against  plaintiffs  in  execution,  issu- 
ing upon  a  Common  Law  judgment,  their  attorneys,  against  whom  no 
fraud  is  chai'ged  nor  relief  sought,  ought  not  tp  be  made  parties.  Ke- 
nan <b  Rockwell  vs.  Miller.    2  Kelly 328 

3.  When  the  proceeding  was  intended  to  set  aside  a  transfer  from  the 
Bank  of  Macon  to  the  Bank  of  Columbus,  of  a  schedule  of  notes, 
suits  on  which  were  pending  in  other  Counties,  as  well  as  in  the  County 
of  Twiggs:  S«W,  that  the  makers  of  the  notes  were  properly  made 
parties  to  the  proceedings  in  Twiggs.     Rice,  Receiver,  vs.  Tarver  et  al. 

i  Ga ....871 

4.  All  persons  interested  in  the  decree  to  be  rendered,  should  be  made 
parties  to  the  bill.      Wells  et  al.  vs.  Strange.     5   Ga 22 

5.  No  persons  are  parties  defendants  to  a  bill,  except  such  as  are  named 
as  such,  and  against  whom  a  subpoena  is  prayed.  Carey,  Assignee,  vs. 
Hillhouse.     6   Ga 251 

6.  Where  a  bill  is  filed  by  an  executor,  for  the  purpose  of  executing  the 
trusts  declared  by  the  will,  the  cestui  que  trusts  need  not  necessarily  be 
made    parties,     Beal  et.  ux  vs.  Crafton.     5   Ga 301 

1.  If  the  proper  parties  are  not  before  the  Court,  and  the  Court  cannot 
make  a  complete  decree,  without  affecting  their  interests,  the  objec- 
tion may  be  taken  at  the  trial,  and  the  bill  will  be  dismissed.  Smith 
and  Shorter  vs.  Mitchell.    6  Ga 458 

8.  The  non-joinder  of  a  party,  who  might  be  a  proper  party,  but  whose 
absence  works  no  prejudice  to  the  rights  of  those  who  are  before  the 
Coui't,  is  not  a  fatal  objection  to  the  Court's  proceeding  to  a  decree, 
and  the  bill  will  not  be  dismissed  on  that  account  at  the  hearing.    Ibid. 

9.  In  a  bill  filed  to  set  aside  an  award,  the  defendant  may  rely  upon  the 
award  without  pleading  it.     Tyler  vs.  Stephens  et  al.  Adm'rs.     1  Ga..  278 


EQUITY— III.  Pleading— (J)  Bills.  261 

10.  To  a  bill  filed  by  executors,  for  direction  in  the  execution  of  a  will, 
and  also  asking  to  be  protected  against  a  contingent  claim  against  the 
estate,  set  up  by  a  third  person,  to  certain  property  of  the  estate, 
through  a  title  derived  from  others,  and  independent  of  the  will,  such 
third  person  is  not  a  necessary  party,  and  on  demurrer,  the  bill,  as  to 
him,  will  be  dismissed.    Bond  et  al.  Sx'rs,  vs.  Gonelly.    S  Oa S02 

11.  On  a  motion  to  dismiss  a  bill  for  want  of  equity,  the  question,  as  to 
parties,  does  not  legitimately  arise.  Hightower  vs.  Thornton.  8  Ga. 
486.     Also,  Hightower  vs.  Mustian.     8  Ga 50G 

12.  A  bill  defective  for  want  of  parties,  must  generally  be  demui-red  to 
specially,  and  the  demurrer  must  show  who  are  the  proper  parties. 
Ibid. 

13.  Where  the  complainant  or  defendant  refers,  in  the  bill  or  answer,  to 
proceedings  which  have  transpired  in  another  cause,  a  complete  copy 
of  the  record  should  be  attached  as  an  exhibit ;  otherwise,  they  cannot 

be  used  on  the  hearing.    Demere  et  al.  vs.  Saranton  et  al.    S  Ga 43 

14.  Where  a  bill  is  dismissed  on  demurrer,  for  want  of  equity,  and  a  se- 
cond bill  is  filed,  charging  the  same  facts,  and  praying,  substantially, 
the  same  relief,  the  judgment  on  demurrer  may  be  pleaded  in  bar  of 
the  second  bill.     Ferguson  et  al.  vs.  Carter  et  al.     8   Ga 524 

15.  A  complainant  who  relies  for  relief  upon  a  tender,  must  allege  all  the 
facts  substantially,  which  are  necessary  in  pleading  a  tender  at  Law. 
McGehee  and  another,  Ex'rs,  vs.  Jones.     10  Ga 127 

16.  In  a  bill  by  the  holder  of  a  bond  for  titles,  filed  in  anticipation  of 
eviction,  for  defect  of  title  in  vendor,  the  insolvency  or  non-residence 
of  the  vendor,  must  be  distinctly  alleged,  and  the  defect  of  title,  with 
every  other  fact  necossaiy  to  enable  the  Court  to  decree  on  the  title 
and  assess  the  damage.    McGehee  et  al.  vs.  Jones.    10  Ga 127 

17.  In  a  bill  by  a  receiver  of  a  bank,  whose  charter  has  been  forfeited, 
to  set  aside  an  assignment  of  efifects  made  by  that  bank,  on  the  ground 
of  fraud,  it  is  not  possible  to  make  it  a  party,  it  being  extinct.     Carey 

et  al.  vs.  Giles,  Receiver.     10  Ga 9 


(I)  BILLS. 

1.  All  persons  materially  interested  in  the  subject-matter  of  the  suit, 
must  be  made  parties  to  a  bill  in  Equity.  Footman  et  al.  vs.  Ex'rs  of 
Pray.    JR.  M.  Oharl 
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2.  But  this  rule  is  to  be  enforced  under  the  discretion  of  the  Court,  and 
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is  subject  to  exception  and  modification,  according  to  the  circumstan- 
ces of  the  case.    Ibid. 

3.  The  common  exception  in  favor  of  creditors  aud  legatees,  will  not  ex- 
tend, unless  under  special  circumstances,  to  residuary  legatees  or  dis- 
tributees, all  of  whom  must  be  made  parties.    Ibid. 

4.  Where  a  bill  seelcs  discovery  and  relief,  only  against  the  acts  of  one 
of  the  executors  of  an  estate,  it  is  not  necessai-y  to  make  the  other  ex- 
ecutor a  party  in  the  fii'st  instance.     Ibid. 

5.  But  it  seems  that  the  co-executor  may  be  made  a  party  during  the 
process  of  the  suit,  if  it  shall  prove  to  be  expedient  or  necessary. 
Ibid. 

6.  A  m  ere  witness  ought  not  to  be  made  a  party  to  a  suit  in  Chancery. 
Ibid. 

1.  "What  necessary  to  allege  in  creditor's  bill.  Mc  Gough  &  Crews  vs. 
The  Ins.  B'k  and  McBougald.     2  Kelly 164 

8.  Must  aver  complainant's  inability  to  prove  the  facts  upon  which  he 
relies  at  Law,  without  resort  to  the  conscience  of  the  defendant,  or 
show  some  other  ground  of  equitable  interference  with  the  Common 
Law  jurisdiction.    MereJmnt' s  Bank  vs.  Davis.     'S  Kelly 117 

9.  Interrogatories  in  a  bill  cannot  enlarge  or  contract  the  case  made  by 
the  allegations  in  the  bill;  the  defendant  is  bound  to  answer  all  ma- 
terial interrogatories,  and  if  the  answer  would  be  of  any  use  to  the 
complainant,  either  to  assist  his  equity  or  advance  his  claim  to  relief, 
the  interrogatory  is  material.    Beall  vs.  Blake  et  al.    10  Ga 449 

10.  "When  a  supplemental  bill  is  filed,  bringing  new  parties  into  Court, 
it  is  as  to  them  a  new  suit,  aud  is  to  be  considered  as  being  com- 
menced when  the  supplemental  bill  is  filed  in  ofiice.    Morgan,  Adm'r, 

Ex'r.     10  Ga 297 


CcJ  DEMURRERS :  PLEAS  AND  ANSWERS. 

1.  "Where  a  defendant  answers  part  of  a  bill,  such  answer  will  overrule 
a  demurrer  on  the  record,  or  ore  terms,  going  to  the  whole  bill.  Mc- 
Dermot  et  al.  vs.  Blois  et  al.    R.  M,  Charl 281 

2.  If  the  cause  assigned  on  the  record,  for  demurrer,  be  bad  or  insufii- 
cient,  other  cause  may  be  assigned  ore  tenus.    I  bid. 

8.  Quere.  If  a  bill  charges  combination,  must  a  demurrer  so  far  answer 
as  to  deny  the  charge  ?    Ibid. 
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4.  If  a  case  ia  made  out  in  which  a  Court  of  Equity  gives  relief,  a  de- 
murrer cannot  be  sustained.    Morel  vs.  Houstown,    R.  M.  Chart 285- 

5.  Secus,  where  the  equity  of  plaintiff  is  not  stated  with  sufficient  cer- 
tainty.   Ibid. 

6.  Where,  upon  a  bill  for  discovery  and  relief,  the  discovery  sought  will 
afford  no  ground  for  equitable  relief,  a  demurrer  to  the  relief  is  good 
to  the  discovery  also.    Ibid. 

7.  A  demurrer  to  a  bill  in  Equity  cannot  be  sustained,  on  the  allegation 
of  mere  matter  of  fact.  Bedd,  Guardian,  &c.  vs.  Wood  et  al.  &a.  De- 
cisions, part  II Vli- 

8.  Where  there  is  a  general  demurrer  to  the  whole  bill,  and  the  complain- 
ant is  entitled  to  an  answer  to  part,  either  as  to  the  discovery  or  relief 
prayed,  the  demurrer  will  be  overruled.  McLaren  vs.  Steapp.  1 
Kelt}/ i Sl1-'8- 

9.  The  answer  of  a  defendant  to  a  bill  of  discovery,  must  be  full  and 
perfect  to  all  the  material  allegations  in  the  bill.  A  general  denial  of  the 
matters  chai-ged,  is  not  sufficient :  there  must  be  an  answer  to  the  sifting 
inquiries  upon  the  general  subject;  and  whenever  there  are  particular 
and  precise  charges,  they  must  be  answered  particularly  and  precisely, 
and  not  in  a  general  manner.     Walker,  Ex'r,  vs.  Walker.   3  Kelly 308 

10.  A  corporation  aggregate  may  file  an  answer  to  a  bill  in  Equity,  un- 
der its  corporate  seal,  but  an  injunction  against  a  corporation  will  not 
be  dissolved  on  the  filing  such  an  answer,  unless  the  answer  is  duly  veri- 
fied by  the  oath  of  some  of  the  corporators  or  agents  who  are  ac- 
quainted with  the  facta  stated  therein.  SempMll  et  al.  vs.  The  Buck- 
ersville  Bank    .3  Kelly 444 

11.  The  Statute  of  Limitations  ia  a  good  defence,  by  way  of  demurrer, 
if  the  facts  appear  upon  the  face  of  the  bill ;  if  not,  it  muat  be  made 
available  by  plea.  In  Equity,  if  the  complainant  be  within  any  ex- 
ception to  the  Statute,  it  is  incumbent  on  him  to  state  it  in  his  bill. 
Worthey  et  al.  vs.  Johnson  et  al.     8  Ga 23f> 

12.  In  general,  if  a  fact  is  charged  in  a  bill,  which  is  within  the  defend- 
ant's knowledge,  as  if  it  is  done  by  himself,  he  must  answer  positively, 
and  not  according  to  his  remembrance  or  belief.  The  rule  is  not  inva- 
riable.    Carey,  Assignee,  vs.  Jones.    8  Ga 516 

13.  An  exception  is  where  the  fact  charged  has  not  occurred  within  six 
years.    Ihid. 

14.  A  defendant  in  his  answer  cannot  charge  himself  with   the  receipt 
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of  goods,  or  the  proceeds  thereof,  and  also  discharge  himself,  by  al- 
leging that  he  has  "accounted  therefor.  Dennis  et  al.  vs.  Ray,  Re- 
ceiver.    9  Ga 449 

15.  If  the  lapse  of  the  period  of  limitations  appear  with  certainty,  on 
the  face  of  the  bill,  and  there  is  nothing  stated  to  avoid  it,  the  objec- 
tion may  be  taken  by   demm-rer.     Caldwell  vs.  Mcmtgmnery  and  Wife. 

8   ffa 106 

16.  As  to  effect  of  judgment  on  demurrei-,  to  a  bill  of  review.  Carey, 
Assignee  vs.  Giles,  Receiver.     10  Ga 9 

17.  In  a  bill  filed  by  legatees  against  an  executor,  for  an  account  of  usu- 
rious interest,  made  upon  the  funds  of  the  estate,  he  must  answer  as 
to  the  amount  of  money  loaned ;  at  what  rate ;  when  and  with  whom  usu- 
rious contracts  were  made ;  how  often  renewed,  and  what  profit  he  re- 
alized ;  appending  an  account  of  the  whole  to  hia  answer,  according 
to  the  best  of  his  knowledge,  information,  remembrance  and  belief. 
Beall,  Ex'r,  vs.  Blake  et  al.     10  Ga 449 

18.  When  a  defendant  has  in  his  power  the  means  of  acquiring  the  in- 
formation necessary  to  enable  him  to  make  the  discovery  called  for, 
he  is  bound  to  mate  use  of  such  means,  whatever  pains  or  trouble  it 
may  cost  him.     Ibid. 

19.  When  a  plea  to  a  bill  in  Chancery  is  adjudged  a  good  defence  in  part, 
and  ordered  to  stand  for  an  answer,  it  is  a  sufficient  answer  to  so  much 
of  the  bill  as  it  covers,  unless  by  the  order,  liberty  is  given  to  the  com- 
plainant to  except.    Ibid. 

20.  When  a  defendant  consents  to  answer,  or  having  pleaded  is  ordered 
to  answer,  he  must  answer  fully.     Ibid. 

21.  As  to  demurrer  after  amendment  filed,  see -BooiJA  et  al.vs.  Stamper. 

10  Ga ". 109 

22.  Upon  demurrer,  the  Court  will  not  inquire  into  the  regularity  or 
competency  of  an  amendment  to  the  bill,  previously  allowed  by  the 
Court.     McGehee  et  al.  vs.  Jones.     10   Ga 127 


(d)    BILLS  OF  REVIEW:  OF  PEACE:  OF  INTERPLEADER. 

1.  In  a  bill  of  interpleader,  where  there  are  two  parties  claiming  of  the 
complainant,  the  same  demand,  it  is  no  objection  that  one  has  been 
carried  to  judgment.     Griggs  vs.  Thompson  etal.     Qa.  Dec.  part  !••••  146 

2.  The  ground  of  equitable  jurisdiction  in  such  cases,  is  the  doubtful  ti- 
tles of  the  defendants.    Ibid. 
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3.  Where  a  decree  ia  Equity  has  been  before  the  Supreme  Court,  on-  a 
writ  of  error,  aud  the  judgment  of  the  Court  below  affirmed,  a  bill  of 
review  will  not  lie  to  reverse  such  decree,  for  error  apparent  on  the 
face  thereof.     Rice  et  al.  vs.  Carey,  Assignee,     i  Oa 668 

4.  When  a  decree  is  rendered  in  favor  of  A  against  B  and  C,  B  in  a  bill 
filed  to  review  that  decree,  is  entitled  to  make  C  a  party  complain- 
ant, without  his  authority  and  against  his  wishes.  In  such  case,  how- 
ever, C  is  entitled  to  sever.    Hargraves  vs.  Lewis.     6  Qa 207 

5.  Where  a  decree  sought  to  be  reviewed,  appears  on  the  record  to  have 
been  entered  upon  a  voluntary  settlement  of  the  parties,  a  bill  of  re- 
view will  not  lie,  although  the  original  decree  be  irregular.     Hargraves 

vs.  Lewis.     7   Ga 110 

6.  A  bill  of  review  will  not  be  entertained  where  it  would  be  unjust 
and  unconscientious  to  disturb  the  first  decree,  or  where  the  same  re- 
sult would  inevitably  take  place  on  a  re-bearing.    Ibid. 

I.  What  is  the  limitation  to  bills  of  review  in  this  State  ?     Quere.    Ibid. 

8.  Under  our  present  system,  will  bills  of  review  lie  for  errors  appa- 
rent upon  the  record?     Quere.    Ibid. 

9.  In  ordinary  cases,  the  effect  of  a  judgment  overruling  a  demurrer  to 
a  bill  of  review  in  Georgia  is,  to  throw  open  the  decree  reviewed  to  a 
new  hearing.  If,  however,  the  error  in  law  sought  to  be  reviewed 
goes  to  the  denial  of  the  complainant's  right  to  maintain  the  original 
bill,  then  the  judgment  on  demurrer  is  conclusive  against  him,  and 
may  be  pleaded  in  bar,  unless  reversed.  Carey,  A  ssignee,  et  al.  vs.  Giles, 
Receiver.      10  Ga 9 

10.  Where  a  bill  of  peace  was  filed  for  the  purpose  of  restraining  a  de- 
fendant from  prosecuting  his  action  of  ejectment:  Held,  that  the 
principle  upon  which  a  Court  of  Equity  interferes  aud  grants  relief  in 
such  cases,  is  to  suppress  useless  litigation,  to  prevent  multiplicity 
of  suits,  to  restrain  oppressive  litigation  and  to  prevent  irreparable 
mischief.     Bond,  Murdoch  et  al.  vs.  Little.     10   Ga 395 

II.  A  Court  of  Equity  will' not  interfere  until  the  complainant's  right 
has  been  sa^is/fflcionZy  established  at  Law,  nor  in  a  doubtful  case.  Ibid. 


(e)    MULTIFARIOUSNESS. 

1.  Multifariousness  defined.    Butler  et  al.  vs.  Durham.   2   Kelly 419 

2.  A  bill  filed  by  the  maker  and  sureties  to  certain  promiseory  notes, 
which  were  given  to  an  administrator  for  purchases  at  his  sale,  against 
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one  into  -whose  possession  they  wei-e  delivered  by  the  psiyee,  who  had 
absconded,  to  indemnify  him,  and  also  one  of  the  complainants,  who 
were  joint  sureties  on  the  administrator's  bond,  for  losses  sustained 
by  them  in  that  character — to  have  said  notes  cancelled,  upon  avei'- 
ments  that  they  were  paid  before  they  were  transferred,  and  that 
the  defendant  had  instituted  three  suits  upon  them  at  Law,  the 
first  of  which  was  dismissed,  the  second  also  dismissed,  after 
plea  and  proof  of  payment,  and  the  third  still  pending  ;  and  with 
the  further  averments  that  the  defendant  had  been  fully  indemnified 
as  surety  on  the  bond,  from  other  sources,  with  a  demand  that  defend- 
ant answer  the  allegations,  and  a  special  prayer  that  said  notes  be 
delivered  up  to  be  cancelled,  and  a  prayer  for  general  relief,  is  a  sin- 
gle bill,  and  not  demurrable  for  multifariousness.    Ibid 418 

3.  A  bill  filed  for  a  general  account  and  settlement  of  a  partnership, 
may  embrace  evei'y  object  necessary  to  the  final  and  complete^adjust- 
ment  of  the  concern,  without  being  demurrable  for  mnltifariousness, 
Wells  and  another  vs.  Strange.     5   Ga 22 

4.  A  bill  demm-rable  for  multifariousness,  may  be  dismissed  by  the  Court, 

of  its  own  accord.     Warthen  vs.  Brantley  and  Daniel 574 

5.  This  objection  is  not  favored  by  the  Courts.    Ibid. 

6.  A  bill  filed  for  the  settlement  of  two  firms,  is  not  multi&Tious,  where 
the  defendant  is  the  same,  and  the  settlement  of  the  one  fii-m  is  indis- 
pensable to  the  'Settlement  of  the  other.    Ibid. 

1.  One  defendant  cannot  demur  for  multifariousness,  on  account  of  the 
joinder  of  anothei-  defendant,  who  does  not  object.    Ibid^     ■ 

8.  To  sustain  a  bill  against  the  charge  of  multifariousness,  it  is  not  indis- 
pensable that  all  the  parties  should  have  an  interest  in  all  the  matters 
contained  in  the  suit ;  it  is  sufficient  if  each  party  has  an  interest  in 
some  matter  in  the  suit,  which  is  common  to  all,  and  they  are  con- 
nected with  others.     Worthy  et  al.  m.  Johnson  ef  al.    %  Ga 236 

9.  To  protect  a  bill  from  the  charge  of  multifariousness,  it  is  not  neces- 
sary that  the  interest  of  the  parties  be  the  same,  as  to  all  the  matters 
embraced  in  the  suit ;  it  will  be  sufficient  if  they  have  a  common  in- 
terest in  one  or  more,  which  are  connected  with  the  rest.  Booth  and 
another  vs.  Stamper.     10   Ga 109 

10.  A  bill  for  one  year's  support  of  a  decedent's  family,  and  praying  an 
account  of  the  co-partnership,  against  his  executors  and  •&  surviving 
partner,  and  charging  a  combination,  is  multifarious,  and  one  of  the 
causes  of  complaint  will  be  stricken  out.  Silcox  et  al.  vs.  Nelson  et  al. 
Ga.  Decisions,  part  1 24 
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IV.    EVIDENCE. 

1.  The  answei- of  one  defendant  in  Equity,  is  evidence  against  a  co-de- 
fendant, who  is  his  piivy  in  estate.  Morns  vs.  Foote  et  al.  Qa,  Decis- 
ions, part  II , , , 119 

2.  How  far  a  defendant's  answer  is  evidence  for  him,  see  Eastman  et  al. 

1  Kelly, , 170 


8.  "What  parts  of  the  answer  must  be  proved.     Ibid. 

4.  A  co-defendant  to  a  bill  in  Equity,  who  is  made  so  for  mere  form's 
sake,  and  against  whom  no  decree  is  prayed,  may  be  examined  as  a 
witness,  on  the  trial  of  the  cause,  if  necessary.    Ragan  et  al.  vs.  Echols. 

5  Ga -71 

5.  Parol  evidence  is  inadmissible,  to  prove  any  contract  different  from 
the  written  agreement,  nnleBS  from  fraud,  accident  or  mistake,  the  instru- 
ment fails  to  speak  the  intention  of  the  parties.     Wynn,  Shannon  ^ 

Co.  vs.  Cox.     5    Oa SIS 

6.  Charges  in  a  bill  by  a  distributee  against  an  administrator,  that  he  had 
frequently  called  on  him  to  account  and  pay  up :  Held,  to  be  immate- 
I'ial,  and  when  denied  by  the  answer,  need  not  be  proven.  FaU,Adm'r, 

vs.  Bimmons  et  al.     6    Ga 265 

1.  "Where  an  answer  is  responsive  to  a  bill,  defined.  Meld  vs.  Howell.  6 
Ga 423 

8.  To  authorize  the  admission  of  parol  evidence  in  a  case,  a  suffi- 
cient foundation  must  be  laid  therefor  in  complainant's  bill,  by  making 
such  averments  as  will  constitute  fraud,  or  from  which  a.  Court  of 
Equity  will  presume  fraud.  By  "Wakkee,  J.  Mohson,  Adm'r,  vs.  Har- 
well and  Wife.     6  Ga 689 

0.  "Where  no  replication  is  filed  to  an  answer  in  Equity,  and  the  parties 
go  to  trial  upon  the  bill  and  answer,  the  whole  of  the  answer,  whether 
responsive  to  the  bill  or  not,  is  taken  as  true.    Baldwin  vs.  Lee.    1  Ga.  186 

10.  "Where  a  grantor  goes  into  Chancery  to  avoid  his  own  deed,  on  the 
gi'ound  of  insanity,  the  burden  is  upon  him  to  prove  it,  at  the  time  the 
deed  was  executed,  the  law  presuming  sanity.  But  if  habitual  insan- 
ity is  proven,  previous  to  the  execution  of  the  deed,  the  presumption 
of  law  is,  that  it  continues  to  the  time  when  the  deed  was  exe- 
cuted; and  the  burden  of  proving  sanity,  at  the  making  of  the  deed,  is 
devolved  upon  the  other  side.    Sicken  «s.  Johnson.    7  Ga 484 
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11.  The  admission  ot  ex  parte  afiidavits,  is  an  exception  to  the  general 
rule,  and  is  allowable  only  in  waste,  or  in  cases  where  irreparable 
mischief  might  ensue.     Lewis  vs.  Leah  et  al.     9  Ga 95 

12.  Where  a  bill  alleged  that  there  was  a  debt  dueon  a  judgment  by  the 
co-partnership  firm  of  E.  W.  <&  J.  D.  in  favor  of  C.  B.  and  that  s,fi.  fa. 
had  issued  thereon,  which  had  been  paid  off  by  T.  C.  &  G.  J.  T.  as  in- 
dorsers;  and  upon  the  trial,  a  fi.  fa.  was  offered  in  evidence,  in  favor 
of  C.  B.  vs.  E.  W.  D.  as  principal,  and  J.  D.,  T.  C.  and  G.  J.  T.  as  indor- 
sers  :  Held,  that  the  evidence  was  properly  rejected,  on  the  ground  of 
misdescription,  there  being  no  offer  to  amend  so  as  to  make  the  alle- 
gata and  probata  correspond.     Dennis  et  al.  vs.  Say,  Receiver.     9  Ga..  449 

13.  The  answer  of  one  co-partner  to  a  bill  in  Equity,  filed  against  the 
co-partnership,  which  contains  admi^sions  againsl  the  interests  of  the 
company,  although  not  filed  as  an  answer  in  the  cause,  may  be  read 
in  evidence  as  a  wi'itten  admission,  on  due  proof  of  its  execution. 
Ibid. 

14.  The  answer  of  a  defendant  is  evidence  for  him,  only  so  far  as  it  is 
responsive  to  the  call  of  the  bill  for  discovery,  or  necessarily  connect- 
ed with  the  responsive  matter  or  explanatory  of  it.     Lee  vs.  Baldwin. 

10  Ga 209 

16.  When  requested  to  do  so,  it  is  not  only  the  province,  but  the  duty, 
of  the  Court,  on  the  trial  of  Equity  causes,  to  instruct  the  Jury  what 
portions  of  the  defendant's  answer  are  responsive  to  the  complainant's 
bill,  so  that  the  Jury  may  understand  from  the  proper  source,  what  is 
legal  evidence  for  their  consideration.  Beall,  Adm'x,  vs.  Beall  and 
Beall.     10  Ga 342 


V.     DECREES. 

1.  Relief  may  be  granted  under  the  general  prayer  of  a  bill,  where  it  is 
consistent  with  the  case  made  by  the  bill,  and  not  inconsistent  with 
the  specific  relief  prayed.     Marine  and  Fire  Ins.  Bank  vs.  Early  et  al. 

K  M.  Charl 279 

2.  A  decree  in  favor  of  a  party,  dying  pendente  lite,  is  void,  and  may  be 
set  aside  by  subsequent  original  bill.  Keith  vs.  Willingham.  Geor- 
gia Decisions,  part  II. 161 

S.  So  of  a  decree  in  favor  of  a  person  who  never  existed,  or  has  been 
beyond  seas  seven  years.    Ibid. 

4.  But  as  to  other  parties,  such  decree  is  conclusive,  and  cannot  be  re- 
versed by  new  original  bill.     Ibid. 
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5.  Where  a  decree  in  Equity,  against  a  guardian,  is  silent  as  to  the  time 
when  he  committed  the  devastavit,  and  wliere  the  surety  was  discharged 
by  the  Ordinary,  before  the  suit  was 'commenced  in  which  the  decree 
was  rendered,  the  decree  itself  is  insufficient  to  charge  him  upon  the 
bond.     Bryant,  Chtardian,  et  al.  vs.  Owens  and  Wife.     1  Kelly 372 

6.  "When  the  plaintiff,  in  the  first  instance,  is  entitled  to  a  discovery,  the 
Court  will  not  only  give  him  the  discovery,  but  will,  (on  a  proper 
prayer  for  that  purpose,)  decree  the  appropriate  relief  McLaren  vs. 
Steappe.     1  Kelly Sit 

7.  The  "eventual  condemnation  money,"  secured  by  an  injunction  bond,  is 
the  amount  ultimately  fixed  and  settled  by  the  judgment  or  decree  of 
the  Court.    Lockwoodvs.  Saffold.     1  Kelly 73-'4 

8.  Where  there  is  a  special  prayer  and  a  general  prayer,  the  complain- 
ant under  the  general  prayer,  may  have  such  other  relief  only,  as  is 
consistent  with  the  case  made  in  the  bill  and  with  the  special  prayer. 
Btctler  et  al  vs.  Durham.     2  Kelly 420 

9.  A  decree  in  Equity,  in  this  State,  need  not  recite  the  pleadings  and 
proofs  in  the  cause,  as  in  England.  Saunders  vs.  Smith,  Adm'r.  3 
Kelly 126 

10.  A  decree  in  an  Equity  cause,  for  a  specific  sum  of  money,  under  the 
]  3th  Rule  of  Equity  Practice,  established  by  the  Judges  in  convention, 
under  the  authority  of  the  Act  of  1821,  may  be  enforced  by  a  capias 

ad  satisfaciendum,  against  the  defendant.     Jbid 12'7' 

11.  Final  decree  in  Equity  void,  unless  through  the  intervention  of  a 
Jury.     Hargraves  et  al.  vs.  Lewis.     3  Kelly 165 

12.  In  a  bill  filed  to  «njoin  the  collection  of  a  judgment  against  the 
sm-ety  on  a  usurious  contract,  by  the  principal,  an  order  passed  at 
Chambers,  before  the  return  term  of  the  bill,  directing  the  principal^and 
legal  interest  tendered  in  the  bill,  to  be  accepted  by  the  plaintiff,  in  full 
satisfaction  of  the  judgment,  is  in  the  nature  of  a  final  decree,  and  void, 
because  the  Judge  of  the  Superior  Court,  as  Chancellor,  has  no  right 
to  pass  such  an  order;  nor  can  he  decree,  finally,  in  any  cause,  without 
the  intervention  of  a  Jury.     Ibid. 

13.  In  a  bill  in  Equity,  every  material  fact  to  which  the  plaintiff  means 
to  offer  evidence,  must  be  distinctly  stated.  No  facta  are  properly  in 
issue,  unless  charged  in  the  bill ;  nor  can  relief  be  granted  for  matters 
not  charged,  although  they  may  be  apparent  from  other  parts  of  the 
pleading  and  evidence  ;  for  the  Court  pronounces  its  decree,  secundum 
allegata  et  probata.    Robson,  Adm'r.  &c.  vs.  Harwell  and  Wife.    6  G-'a. .  539 
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14.  Where  a  decree  was  obtained  in  favor  of  legatees,  against  the  exec- 
utors of  the  testator's  will,  for  their  legacies  under  it,  and  the  execu- 
tors have  admitted  assets  in  their  h&uds  sufficient  to  pay  them  :  Held, 
that  property  which  had  been  distributed  to  another  legatee,  under 
the  will,  with  the  assent  of  the  executors,  could  not  be  first  seized  and 
sold,  in  satisfaction  of  such  decree  against  the  executors  alone,  when 
it  did  not  appear  that  there  was  any  deficiency  of  assets,  to  pay  all 
the  legacies,  and  the  legatee,  whose  property  was  taken,  was  no  party 
to  the  decree;  notwithstanding,  it  was  declared  by  the  decree,  that  it 
should  be  a  lien  upon,  and  bind  the  whole  estate  of  the  testator.  The 
estate  of  the  testator,  in  the  hands  of  the  executors,  is  first  liable  for 
the  satisfaction  of  the  decree,  before  such  portion  of  it  as  had  been 
distributed  to  legatees  who  were  not  parties  to  the  decree,  and  who 
had  been  in  the  possession  of  it  for  several  years,  with  the  assent  of 
the  executors.     Scranton  et  al.  vs.  Demere  et  al.     6  Ga 92 

15.  "Where,  by  a  decree  of  a  Court  of  Equity,  a  specific  sum  of  money  was 
decreed  to  be  due  to  the  maker  of  an  unuegotiable  promissory  note, 
by  the  payee  thereof:  Held,  that  such  decree  could  not  be  impeached 
by  extrinsic  evidence,  so  as  to  impair  or  defeat  the  equitable  right  of 
such  maker,  to  set-off  such  decree  for  the  full  amount  thereof,  against 
such  note  in  the  hands  of  an  assignee,  for  a  valuable  consideration,  but 
who  had  never  given  any  notice  to  the  maker  of  the  note,  of  such  as- 
signment.     Guerry  vs.  Ferryman.     6  Ga 119 

16.  When  a  cause  in  Chancery  is  submitted,  on  the  bill  and  answer 
alone,  to  the  Jury,  and  the  answer  plainly,  fully  and  positively  denies 
all  the  facts  and  circumstances  charged  in  the  bill  upon  which  the 
complainants'  equity  is  founded,  no  decree  can  be  rendered  in  favor  of 
the  complainants.      The  BucTcersmlle  Bank  et  al.  vs.    James  Hemphill 

et  al.    1  Ga 396 

17.  The  decrees  or  judgments  of  a  Court  of  Equity,  ai-e  embraced  with- 
in the  Dormant  Judgment  Act  of  1823.     Curry  vs.  Piles.    8  Oa 32 

18.  It  IS  no  objection  to  a  decree  thatit  is  entered  by  consent.   Hardwidc 

vs.  Hook,  Receiver.     8    Ga 345 

19.  As  to  effect  of  judgment  on  demurrer,  to  a  bill  of  review,  see  Oarey, 
Assignee,  vs.  Giles,  Receiver.     ]  0  Oa 9 


VI.     PRACTICE:  AND  HEREIN  OF  AMENDMENTS. 

1.  Where  the  title  is  in  dispute,  afid  facts  are  necessary  to  be  ascer- 
tained, to  determine  such  dispute,  it  will  be  referred  to  a  Master  in 
Chancery,  to  examine  and  report  thereon.  Bolton  vs.  Plournoy.  R. 
M.   Charl 126 
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2.  Although  the  practice  in  Georgia  is,  to  associate  a  Special  Jury  with 
the  Judge  of  th«  Superior  Court,  in  the  determination  of  Chancery 
causes,  there  is  no  law  which  imposes  the  necessity  of  such  associa- 
tion.    McGowan  vs.  Jones  et  aL    K.  M.  Oharl 184 

3.  The  death  of  one  defendant  to  a  suit  in  Equity,  only  abates  the  pro- 
ceedings yaoaa!  him.     Howard  va.  Bank  of  Darien.     B.  M.  Chart 216 

4.  In  this  State  the  right  of  appeal  from  a  Special  Jury,  to  a  hearing  be- 
fore another  Special  Jury,  exists  in  Equity  cases.  Pool  vs.  Barnett. 
DvMey : 8 

5.  Costs  do  not  always,  in  Chanceiy,  follow  the  event  of  the  cause ;  they 
rest  in  the  sound  discretion  of  the  Com't.     Pearce  &  Co.  i)s.  Chastain. 

3  Kelly 230 

6.  Under  the  Act  of  1838,  authorizing  the  service  of  writs,  rules  and  or-- 
ders  in  Equity,  by  publication,  it  is  necessai'y  that  four  months  shall 
elapse  between  the  first  and  last  publication,  and  that  the  publications 
shall  also  be  made  once  in  each  of  the  four  months  next  preceding  the 
term  at  which  tdefendant  is  called  upon  to  plead  and  answer.  Smith, 
Adm'r,  et  al.  vs.  Thompson.     3  Kelly ^ .- 25 

5.  If  a  cause  is  not  reached  in  its  order,  on  the  docket,  by  the  exercise 
of  reasonable  diligence  on  the  part  of  the  Court,  the  effect  is  a  contin- 
uance by  the  Oourt.    Ihid. 

8.  According  to  the  rule  of  Equity  Practice  in  this  State,  the  decree 
need  not  recite  the  pleadings  and  proofs  in  the  cause,  as  in  England. 
Saunders  vs.  Smith,  Adm'r.     3  Kelly 126 

9.  The  affidavit  of  one  of  the  complainants,  verifying  injunction  bill,  suf- 
ficient.   BemphUl  et  al.  vs.  Jiuolcersvilie  Bank.     3  Kelly 44S 

10.  After  a  demurrer  to  the  whole  bill  is  sustained,  there  is  nothing  to 
amend  by ;  but  if  any  part  of  the  bill  is  untouched,  the  whole  may  be 
amended.     Dvdley  vs.  Mallery.    i  G-a 52 

11.  The  amendments  to  a  bill,  generally  refer  to  the  time  of  suing  out 
the  original.  They  become  part  of  it,  and  with  it,  constitute  but  one 
record.     Carey,  Assignee,  vs.  Hillhouse.     5   Ga 281 

12.  Acopy  of  the  bill  and  subpoena,  may  be  served  by  a  private  individ- 
ual, as  well  :as  the  Sheriff.    Ibid. 

13.  Where  a  defendant,  described  as  such,  in  the  bill,  and  against  whom 
a  subpiEna  is  prayed,  is  served  with  a  copy,  and  with  it,  with  a  mb 
poena,  TfifeiTing  to  the  bill  in  its  descriptive  parts,  and  naming  other 
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defendants,  but  not  containing  his  name :  Held,  that  such  service  is 
sufficient  to  require  such  defendant  to  appear  and  answer.    Ihid. 

14.  Amendments  to  sworn  answers  will  be  allowed,  in  cases  of  mistake, 
fraud,  surprise,  and  the  discovery  of  new  matter,  but  with  great  cau- 
tion and  difficulty.  There  is,  however,  no  general  rule,  and  the  appli- 
cation is  made  to  the  discretion  of  the  Court,  and  each  case  must  de- 
pend very  much  upon  its  own  merits.    Martin  vs.  Atkinson.    &Ga...  390 

1 5.  Amendments  will  be  allowed,  after  replication  filed.    Ibid, 

16.  Where  it  is  made  to  appear  to  the  Court,  upon  oath,  that  the  defend- 
ant intended  to  swear,  when  he  first  put  in  his  answer,  as  he  desires 
by  the  amendment  to  be  permitted  to  swear,  it  will  be  allowed.    Ibid. 

17.  On  the  trial  of  an  Equity  cause  in  the  Superior  Courts  of  this  State, 
counsel  for  the  complainant  is  entitled  to  open  and  conclude  the  argu- 
ment to  the  Jury,  where  both  parties  have  introduced  evidence.  Guer- 

ry  vs.  Ferryman  and  Dennard.     &  &a 119 

18.  "Where  a  cause  is  submitted  to  the  Jui-y,  on  bill  and  answer  and  re- 
plication, and  the  defendant  introduces  no  evidence,  the  defendant  is 
entitled  to  the  conclusion  in  the  argument.    Fall,  Adm'r,  vs.  Simmons 

et  al.    (!  Ga 265 

19.  A  complainant  may  amend  the  title  of  his  bill,  so  as  to  make  it  con- 
form to  the  true  character  of  the  case  made  by  it.  The  prayer  of  the 
bill  may  also  be  amended,  s )  as  to  enable  the  complainant  to  have 
such  relief  as  the  allegations  in  his  bill  will  authorize.  Dearing  vs.  The 
Bank  of  Charleston.     &  Ga 681 

20.  Where  a  bill  in  Equity  is  amended  by  the  complainants  at  the  first 
term,  and  served  within  two  months  thereafter,  defendant  cannot  ex- 
cuse himself  from  complying  with  the  usual  rule,  on  the  ground  of 
the  amendment,  more  especially  as  to  the  original  bill.  Whether  or 
not  a  sufficient  time  has  elapsed  from  the  service  of  the  amendment, 
to  require  an  answer  to  that,  at  the  succeeding  term,  is  a  question  for 
the  sound  discretion  of  the  Court,  where  the  order  allowing  the  amend- 
ment does  not  specify  the  time  within  which  it  shall  be  answered. 
Garter  and  another,  ExWs,  vs.  MeDmtgald  et  al.     6   Ga 93 

21.  Where  formal  parties  to  a  bill,  residing  without  the  jurisdiction  of 
the  Court,  against  whom  no  decree  is  prayed,  have  not  been  served 
personally  or  by  publication,  the  cause  may  still  proceed  against  the 
real  parties  who  are  served.    Ibid. 

22.  A  defendant  in  Equity  is  not  required  to  answer  at  the  term  to 
which  the  bill  is  returned.    The  words,  "next  Oawrt"  in  the  Act  of 
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I'jgg,  construed  to  mean  the  next  Court  after  that  to  which  the  bill  is 
returned.    *Ore€n  vs.  McLaren.     6  Ga 10'7 

23.  An  application  by  a  defendant  to  file  a  supplemental  answer  in 
Chancery,  will  be  narrowly  and  closely  inspected;  and  to  authorize 
the  Court  to  allow  it,  a  just  and  necessary  case  must  be  clearly  made 
out.     Carey,  Assignee,  vs.  Ector,  Adm'x,  et  al.     6  Ga 99 

24.  The  application  to  the  Court,  for  leave  to  file  a  supplemental  answer, 
on  the  ground  of  a  mistake  in  fact,  or  surprise,  must  be  accompanied 
with  an  aflBdavit,  in  which  the  defendant  must  swear,  that  when  he 
put  in  his  original  answer,  he  did  not  know  the  facts  or  circumstances 
on  which  he  applies,  or  any  other  circumstances  upon  which  he  ought 
to  have  stated  the  iacts  otherwise  ;  or  that  when  he  swore  to  his  origi- 
nal answer,  he  meant  to  swear  in  the  sense  in  which  he  now  desires 
to  be  at  liberty  to  swear  to  it.    JMd. 

25.  "Where  a  bill  was  filed  by  several  creditors,  for  the  payment  of  sepa- 
rate and  distinct  demands  against  the  stockholders  of  an  incorporated 
company,  and  one  of  the  complainants  died  pending  the  suit:  Seld, 
that  the  suit  did  not  abate  as  to  the  other  complainants,  but  that  the 
name  of  the  deceased  complainant  might  be  stricken  out  of  the  bill, 
and  the  other  complainants  proceed  to  obtain  a  decree  for  their  sepa- 
rate debts.     Berry  et  al.  vs.  Matthews  et  al.    7  Ga 457 

26.  Where  exceptions  have  been  filed  to  defendant's  answer,  by  the  com- 
plainant, and  he  afterwards  files  his  replication,  and  the  cause  is  set 
down  for  a  hearing,  the  Court  will  not  hear  the  exceptions  at  the  trial, 
but  will  consider  them  as  having  been  waived  'by  the  complainant. 
Ibid. 

27.  The  4th  Common  Law  Rule  of  Practice,  which  authorizes  a  contin- 
uance on  appeal  trials,  for  the  purpose  of  making  a  substantial  amend- 
ment to  either  declaration  or  answer,  does  not  apply  to  Equity  causes. 
Ibid. 

28.  The  6th  section  of  the  Judiciary  Act  of  1799,  and  the  57th  Common 
Law  Rule  of  Practice,  requiring  the  production  of  books  and  papers  at 
the  trial,  upon  ten  day's  notice,  do  not  apply  to  Equity  causes.    Ibid. 

29.  Where  the  answer  of  the  defendant  is  made  and  sworn  to  before  his 
death,  it  may  be  used  on  a  motion  to  dissolve  the  injunction,  though 
filed  in  Court  subsequently.    Dennis  vs.  Green,  AdirCr.    8  Ga 197 

30.  A  bill  may  proceed,  without  making  the  representatives  of  a  mere 
formal  party,  parties  to  the  proceeding.    Ibid. 

31.  On  application  for  a  writ  of  me  exeat,  by  a  wife  against  her   hus- 
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baud,  pending  a  suit  for  a  partial  divorce  and  alimony,  her  ^dayit  is 
sufficient;  she  being,  in  thia  respect,  considered  independent  of  her 
husband.  McO-ee  vs.  McQ-ee.     8  Qa 29S 

32.  If  the  threats  of  the  husband  to  leave  the  State,  come  to  the  knowl- 
edge of  the  wife,  through  the  information  of  others,  their  affidavits 
should,  if  practicable,  be  filed  with  her's.  If,  however,  she  swears, 
absolutely,  that  he  has  threatened  to  remove,  that  is  sufficient.     Ibid. 

33.  The  pleadings  in  Equity  causes,  pending  on  the  appeal,  are  not 
amendable  as  a  matter  of  course,  but  only  by  leave  of  the  Court,  on  spe- 
cial cause  shown.     The  Ga.  B.  R.  &  B'k'g  Go.  vs.  Milnor  &  Co.     8  Oa.  313 
Also,  Boyd,  Adm'r,  vs.  Olements.     8  Ga 622 

34.  Where,  upon  special  cause  shown,  the  Court  below,  in  the  exercise  of 
its  discretion,  allows  an  amendment,  this  Court  reluctantly  interferes 
to  control  that  discretion.    Ibid. 

35.  A  bill  will  never  be  dismissed  for  want  of  parties,  when  the  proper 
parties  can  be  made,  either  by  amendment  or  supplemental  bill.  Sigh- 
tower  vs.  Mustian.     8  Ga.  50S.     Sightower  vs.  Thornton.     8   Ga 486 

36.  If  it  is  apparent  that  parties  cannot  be  made,  and  there  can  be  no 
decree  without  them,  the  bill  will  be  dismissed.    Ibid, 

SI.  The  4th  Common  Law  Rule  of  Practice  does  not  apply  to  Com-ts  of 
Equity.     Boyd,  Adm'r,  vs.  Olements,  Guardian.     8  Ga 522 

38.  "Where  a  cause  in  Equity  is  pending,  and  the  pleadings  made  up  and 
issue  joined,  the  complainant  is  not  entitled  to  amend,  as  a  matter  of 
right,  but  amendments  will  be  allowed,  upon  special  cause  shown. 
Ibid 

39.  Surprise  is  good  special  cause  for  the  allowance  of  an  amendment. 
Ibid. 

40.  "Where  the  pleadings  are  made  up  and  the  cause  on  trial,  the  evi- 
dence closed  and  the  argument  progressing,  it  is  not  competent  to 
amend  the  bill  but  for  special  cause,  and  not  then,  if  the  amendment 
introduces  a  new  cause  of  action.    Peacock  vs.  Terry.    9  Ga 137 

41.  Facts  alleged  positively  in  a  bill,  are  constructive  admissions  in  fa- 
vor of  the  defendant,  and  need  not  be  proven.  The  complainant  can- 
not deny  them,  if  they  be  not  true,  but  must  recover  according  to  the 
case  he  makes  upon  the  record.    Ibid. 

42.  Two  witnesses,  or  one  with  corroborating  circumstances,  will  be  re- 
quired to  outweigh  an  answer  responsive  to  a  bill,  more  especially  if 
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there  be  three  defendants,  all  concurring  in  the  same  statement.     Gait 
vs.  Jackson.     9  Ga 151 

43.  As  a  matter  of  practice,  the  Supreme  Court  ■will  not  control  the  dis- 
cretion of  the  Court  below,  in  refusing  to  suspend  a  cause  then  on  trial, 
for  the  purpose  of  taking  up  another  cause,  to  permit  a  defendant's 
answer  thereto  to  be  filed,  so  as  to  make  it  evidence,  as  an  answer  in 
the  cause  then  on  trial;  especially,  when  the  party  who  had  answered 
was  dead,  and  there  were  objections  raised  to  its  being  filed.  Den- 
nis vs.  May,  Receiver.     9  Ga 449 

44.  After  the  pleadings  are  made  up  and  the  cause  set  down  for  a  hear- 
ing, the  answer  cannot  be  amended  upon  the  ground  that  the  defend- 
ant was  ignorant  of  the  availability  in  law  of  a  fact  within  his  knowl- 
edge, from  the  time  the  siut  was  instituted,  as  a  defence  thereto. 
Branch,  Adm'r.  vs.  Dawson.     9  Ga 692 

45.  In  a  bill  filed  by  the  receiver  of  the  Bank  of  Macon,  to  set  aside  an 
assignment  of  certain  notes  to  the  Bank  of  Columbus :  Held,  that  per- 
sons liable  upon  those  notes,  and  who  had  been  sued  thereon  by  the 
assignee,  and  who  were  made  parties  defendants  to  the  bill,  have  an 
interest  in  the  question  of  title  to  their  notes;  and  upon  the  trial  may 
introduce  evidence  and  be  heard  as  to  that  question,  but  that  no  de- 
cree can  be  rendered  for  or  against  them.     Carey,  vs.  Giles,  Receiver. 

10  Ga 9 

46.  When  an  amendment  is  made  to  a  bill  before  answer  filed,  even  if  it 
be  immaterial  and  trivial,  a  defendant  may  demur  de  novo,  to  the  whole 
bill.     Qwere,  as  to  the  reasonableness  of  this  rule.     Booth  aitd  another 

vs.  Stamper.     10  Ga 109 

47.  When  an  amendment  is  made  at  any  time  to  a  bill,  the  defendant 
may  demur  to  the  amendment.    Ibid. 

48.  When  an  amendment  is  made  to  a  bill  after  demui'rer  made  and  de- 
cided and  answer  filed,  the  defendant  cannot  demur  again  to  the  whole 
bill,  unless  the  amendment  is  material.    Ibid. 

49.  An  amendment  is  material,  when  it  so  varies  the  case  made  in  the 
original  bill  as  to  change  the  complainant's  equity.    Ibid. 

50.  Upon  demurrer,  the  Court  will  not  inquire  into  the  regularity  or 
competency  of  an  amendment  to  the  bill,  previously  allowed  by  the 
Coui't.    McGehee  a7id  another,  Ea^rs,  vs.  Jones.     10  Ga 127 

See  Amendments,  II.  b. 
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VII.    LACHES  AND  WAIVER. 

1.  The  practice  of  and  rule  Court,  requiring  that  a  bill  of  revivor  should 
be  filed,  to  make  the  legal  representatives  of  a  deceased  complainant 
a  party  to  the  suit  in  Chancery,  may  be  waived  by  agreement  between 
such  representative  and  defendant.  Brog  et  al.  vs.  Bayley.  R.  M. 
Oharl 109 

2.  And  a  replication  will  be  dispensed  with,  under  similar  circumstances. 
lUd. 

3.  The  Water-lot  Co.  of  the  City  of  Columbus,  conveyed  by  deed,  to  de- 
fendants, a  piece  of  ground,  upon  condition  that  the  bargainees  should 
be  restricted  to  the  privilege  of  erecting  and  running  a  saw-mill,  or 
saw-mills,  on  said  premises:  Held,  that  a  Court  of  Equity  will  not  re- 
strain, by  injunction,  the  owners  from  using  the  building  on  said  lot 
of  land,  for  other  purposes  than  those  mentioned  in  the  deed,  after 
they  have  incurred  considerable  expense  in  the  construction  thereof, 
or  compel  them  to  stop  the  machinery  already  in  operation,  no  suffi- 
cient excuse  being  rendered  by  the  company,  for  their  failure  or  neg- 
lect, in  not  applying  at  an  earlier  period.  Water  Lot  Co.  vs.  Brooks  & 
Winter.     5    Ga 315 

4.  A  bill  by  distributees  against  the  representatives  of  a  deceased  ad- 
ministrator, will  not  be  entertainedafter  alapse  of  nijietereyears  from  the 
rendering  gf  the  accounts  to  the  Court  of  Ordinary,  where  there  is  no 
allegation  of  fraud  or  mistake,  and  no  excuse  for  the  delay.    Akin  et 

al.  vs.  Hill  et  al.     7  6a 6T3 

5.  A  Court  of  Equity  will  enjoin  an  administrator  from  recovering  a 
tract  of  land,  where  the  intestate  has  been  dead  26  years,  and  the  . 
heirs  -n  ere  all  of  age  at  the  time  of  the  death,  and  for  more  than  seven 
years  next  before  the  commencement  of  the  action,  and  where  there 
are  no  debts  against  the  estate,  and  the  defendant  has  been  in  adverse 
possession  for  more  than  twenty  years  before  administration  granted. 
Jonekin  vs.  Holland,  Adm'r.     *?  Oa 689 

6.  A  bill  filed  for  the  recovery  of  damages  for  the  breach  of  a  bond  for  ti- 
tles, is  a  demand  founded  on  a  sealed  instrument,  and  such  a  claim  is 
not  barred  until  twenty  years  after  the  accrual  of  the  right  of  action 
thereon.     Caldwell  vs.  Montgomery  and  Wife.     8    Ga 106 

*J.  In  Courts  of  Equity,  fraud  has  been  held  to  be  an  exception  to  the  op- 
eration of  the  Statute,  until  the  discovery  of  the  fraud.    Ihid. 

Sec  Limitation  of  Actions. 
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ERROR. 


I.  generally:  when  it  lies,  &c. 

II.    OF    THE    WRIT :    ASSIGNMENT,    &c . 


I.     GENERALLY :  WHEN  IT  LIES,  <fec. 

1.  A  'writ  of  error  ■will  not  be  sustained,  on  account  of  the  refusal  of  the 
Court  to  grant  a  continuance,  unless  jt  is  a  most  plain  and  palpable 
instance  ofthe  arbitrary  and  oppressive  exercise  of  the  discretion  ne- 
cessarily vested  in  it  by  law.     Sealyvs.  The  State.     1  Kelly 215 

2.  It  is  a  general  rule  that  no  person  can  bring  a  writ  of  error,  who  was 
not  a  party  or  privy  to  the  record,  or  prejudiced  by  the  judgment. 
Townsend  &  Bros.  vs.  Davis.     1  Kelly 496 

8.  And  this  must  appear  by  the  record.    Ibid. 

4.  A  writ  of  error  will  not  lie  for  errors  alleged  to  have  been  committed 
by  the  Court  below,  upon  the  trial  of  a  cause  before  the  Petit  Jury, 
where  an  appeal  has  been  entered  and  is  pending.  Carter  and  Wife 
vs.  Buchanan.     2  Kelly 338 

6.  Errors  alleged  to  have  been  committed  by  the  Superior  Courts,  prior 
to  the  organization  ofthe  Supreme  Court,  will  not  be  reviewed  by 
the  latter  Court.     Saunders  vs.  Simith,  Adm'r.     3   Kelly 125 

6.  The  power  of  reviewing  all  the  decisions,  interlocutory  and  final,  of 
the  Superior  Courts,  even  those  depending  upon  mere  discretion,  of 
right  belongs  to  the  Supreme  Court ;  yet,  it  wiil  not  interfere  to  cor- 
rect the  abuse  of  discretionary  power,  unless  it  has  been  exercised  in 
an  illegal,  unjust  or  arbitrary  manner.  Johnson  vs.  Fowler  &  New- 
ton.    Z  Kelly,  Wl.     See,  aX&o,  Moody  vs.  Fleming.     4  Oa 115 

1.  Courts  of  Chancery  being  clothed  with  greater  amplitude  of  discre- 
tion than  Courts  of  Common  Law,  a  Court  of  Errors  will  interfere 
more  sparingly  with  the  exercise  of  the  discretionary  powers  of  the 
former  than  of  the  latter,  notwithstanding  the  duties  of  both  are  dis- 
charged by  the  same  incumbent,  in  Georgia.    Ibid. 

y.  Writs  of  error  will  lie  for  the  improper  granting  or  refusing  of  a  con- 
tinuance.    McDougald  vs.  The  Central  Bank.     S  Kelly 188 

9.  Writ  of  error  does  not  lie  to  errors  oifaet  found  in  the  verdict  or  de- 
cree of  the  July.     Beall  &  Scott  vs.  Rowell.    4  Qa 526 
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10.  The  dismissal  of  a  writ  of  error  is  aa  affirmance  of  the  judgment  of 
the  Court  below.     Rice  et  al.  vs.  Oarcy,  Assignee.    4  Ga < 558 

11.  "Where  a  decree  in  Equity  has  been  before  the  Supreme  Court,  on  a 
writ  of  error,  and  the  judgment  of  the  Court  below  affirmed,  a  bill  of 
review  will  not  lie  to  reverse  such  decree,  for  error  apparent  on  the 
face  thereof    Ihid. 

12.  A  writ  of  error  will  not  be  dismissed,  because  the  same  cause  has 
been  previously  before  the  Supreme  Court,  where  the  error  assigned 
is  different,  and  the  objection  not  raised  or  pleaded  in  the  Court  be- 
low.    Hargraves  vs.  Lewis.     0    Ga 207 

13.  Judgment  creditors  claiming  a  participation  in  a  common  fund,  have 
such  an  interest  in  the  order  of  the  Circuit  Court  distributing  it,  as  to 
entitle  them  to  carry  up  the  same  by  writ  of  error.  Adkins  et  al.  vs. 
Baker  and  another.     1  Ga 66 

14.  Error  does  not  lie  to  the  decisions  of  the  Court  below,  where  the 
party,  subsequent  to  the  decisions,  voluntarily  dismisses  his  case. 
Mottvs.  Hill,  Adm'r,  1  Ga.  79.     See,  also,  Kent  vs.  Hunter.     9  Ga 207 

16.  After  a  judgment  of  SCTcrarece,  either  party  may  sue  out  a  writ  of 
error.    Hargraves  vs.  Lewis.    1  Ga 110 

16.  The  decision  of  the  Court,  overruling  objections  to  evidence,  cannot 
be  assigned  for  error,  unless  it  appears  that  the  evidence  was  in  fact 
given  to  the  Jury.     Stubbs  vs.  The  Central  Bank.     7  Ga 268 

17.  If  the  admission  of  improper  evidence  is  assigned  for  error,  the  sub- 
stance of  it  must  be  set  out ;  if  it  was  not  material,  the  rejection  of  it 
is  not  ground  of  error.     Ibid. 

18.  The  party  who  challenges  the  legality  of  the  opinion  of  an  inferi- 
or tribunal,  must  prove  the  error  by  the  record.  The  Court  below  is 
presumed  to  have  decided  correctly,  until  the  contrary  is  shown. 
Ibid. 

19.  A  writ  of  error  does  not  lie  in  a  criminal  case,  at  the  instance  of  the 
State.     The  State  vs.  Jones.    1  Ga-..- 422 

20.  Where  the  Circuit  Court  misinterprets  the  decision  of  the  Supreme 
Court,  the  cause  will  be  remanded,  with  instructions.     Oglesby  vs.  Gil- 
more,  Adm'r.    8  Ga 96 

21.  The  pendency  of  a  writ  of  error  does  not  affect  the  judgment  of  the 
Superior  Court,  until  reversed.  If  affirmed,  it  is  binding  ab  initio. 
Allen,  Ball  &  Co.  vs.  The  Mayor,  <5cc.    9  Ga 286 
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22.  The  writ  of  error  is  in  the  nature  of  a  new  suit,  and  lies   only  to  a  ' 
final  judgment.    Ibid^ 


II.  OJ"  THE  WRIT:  ASSIGNMENTS,  &o. 

1.  The  Supreme  Court  will  not  entertain  a  writ  of  error  upon  points  not 
springing  out  of  the  record.     Smith  vn.  Kershaw.    1  Kelly 259 

2.  The  writ  will  he  dismissed  if  the  assignment  of  errors,  is  not  filed  on 
or  before  the  first  day  of  the  term.     Gillman  vs.  The  Central  Railroad 

&  BanJcing  Co.  1  Kelly 107 

.■?.  The  surety  on  appeal,  must  be  a  party  to  the  writ  of  error.  Dill  et 
al.  vs.  Jones.  2  Kelly,  SO.  See  also.  Zone/  et  al.  vs.  Strickland.  Ibid. 
349.     Ibid,iS1.     Ibid,  i09.    Ibid,  iiO.     S  Kelly 584 

4.  The  writ  of  error  may  be  amended  so  as  to  include  the  surety,  by  his 
written  consent.  long  et  al.  vs.  Strickland.  2  Kelly,  349.  See  also  2 
Kelly 409 

B.  If  there  be  no  writ  of  error,  the  case  will  be  dismissed.  Harris  vs. 
Tlie  State.    2   Kelly 211 

6.  Where  there  is  no  appearance  for  either  party,  the  writ  of  error  will 
be  dismissed.    Smith  vs.  Justices,  &c.  Randolph  County.   4  Ga 1B6 

*?.  Does  not  lie  to  errors  of  fact  in  the  decree  of  the  Jury.  Beall  <&  Scott 
vs.  Rowell.    4  Qa 525 

8.  Writ  of  error  will  be  dismissed,  if  notice  of  the  signing  of  the  bill 
of  exceptions,  and  copies  of  the  writ  of  error  and  citation  are  not 
served  within  the  time  required  by  the  Act  organizing  the  Supreme 
Court,  and  the  2l8t  Rule  of  Court.    Ibid. 

9.  The  Act  of  29th  December,  1847,  as  to  parties  to  a  writ  of  error,  does 
not  apply  to  cases  occurring  before  that  Act.     Wilder  vs.  Lumpkin. 

i  Oa 209 

10.  A  writ  of  error,  sued  out  in  the  name  of  Catherine  E.  Beall  and 
others,  is  defective,  in  not  stating  the  names  of  the  others.  Beall  vs. 
Ux'rs  of  Fox.  i  Ga 404 

11  Where  the  names  of  the  others,  are  apparent  on  the  face  of  the 
record,  tlie  writ  may  be  amended  by  the  record ;  provided  it  does  not 
prejudice  the  rights  of  any  of  the  parties  thereto.    Ibid. 

12.  Writ  of  error  will  be  dismissed,   if  proper  parties  are  not  made  by 
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sei.fa.  should  either  party  die  pending  the  writ  of  error.  Z  ee,  Ad'mr.  vs. 
Wheeler.  4  Ga 641 

13.  The  writ  of  error  and  citation  need  not,  and  ought  not,  to  be  filed 
until  the  filing  of  the  original  notice,  with  entry  of  service  thereon. 
Anckrson  vs.  The  Darien  Bank.    5  Ga 1 586 

14.  The  writ  of  error  will  be  dismissed,  if  no  original  notice  of  the 
signing  and  certifying  of  the  bill  of  exceptions  is  filed,  as  req[uired  by 
the  Statute,  nor  will  an  acknowledgment  of  service  of  a  copy  notice 
of  the  filing  of  the  bill  of  exceptions,  be  considered  a  compliance 
with  the  Statute.    Ibid. 

15.  If  thirty-five  days  intervene  between  the  signing  the  bill  of  exceptions 
and  the  suing  out  and  serving  the  writ  of  error,  citation  and  notice, 
the  writ  of  error  will  be  dismissed.     Perry  &  Peck  vs.Higgs.    6  Ga..     48 

16.  Where  the  bill  of  exceptions  is  signed  and  certified  only  eight  A^ys 
before  the  session  of  the  Supreme  Court  for  that  judicial  district,  the 
writ  of  error  should  be  made  returnable  to  the  next  succeeding  term 
for  that  district ;  such  being  the  first  term,  within  the  meaning  of  the 
amended  Constitution.     Chapman  vs.  Stiles.     6  Ga 113 

1*7.  The  Court  will  not  strike  out  the  name  of  one  party  in  the  writ,  and 
insert  another.     Arnold  vs.  Wells  and  Wife.    6  Ga 3  80 

18.  If  no  assignment  of  error  is  filed,  as  required  by  the  Rule  the  writ 
will  be  dismissed.     Goneke  et  al.  vs.  Garrett.    4  Ga 119 

19.  The  assignment  of  errors  cannot  enlai-ge  the  bill  of  exceptions,  but 
must  be  supported  by  it.     Smith  <Ss  Shorter  vs.  Mitchell.   6  Ga 458 

20.  The  writ  of  error  will  not  be  dismissed  because  the  record  does  not 
show  that  the  costs  in  the  Court  below  have  been  paid.    Brewer,  Ex'rs. 

vs.  Brewer.    B  Ga SST 

21.  All  the  parties  (whether  suing  or  sued,  individually  or  representa- 
tively) to  the  cause  below,  must  be  joined  in  the  writ  of  error.  Har- 
rington,-Adm'r.  vs.  Roberts  and  Wife.     1  Ga 610 

22.  The  writ  of  error  will  be  dismissed,  if  a  copy  is  not  served  and  an 
entry  made  thereof,  within  the  time  required  by  the  21st  Rule  of 
Court.     Turner  vs.  Collins.    8  Ga 253 

23.  A  copy  of  the  writ  must  be  served,  as  required  by  the  rule.  This 
right  may  be  waived.     Chapman  vs.  Gray,  Ex'r.    8  Ga 831 

24.  The  writ  or  error  is  an  original  writ.    Allen,  Ball   <&   Co.  vs.  The 
yor  <kc.  Savannah.    9  Ga .^ 286 
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25.  The  object  and  effect  considered.    Ibid. 

26.  It  is  in  the  nature  of  a  new  suit,  and  lies  only  to  a  ;?««?  judgment. 
Ibid. 

27.  When  a  cause  is  carried  up,  and  the  judgment  of  the  Superior  Com't 
aflSrmed,  it  takes  effect  from  the  date  of  the  first  judgment.    Ibid. 

28.  "Where  the  decision  of  the  Court,  on  a  motion  for  a  new  trial,  is  ex- 
cepted to,  it  is  not  competent  for  plaintiff  in  error,  to  assign  error  up- 
on decisions  not  excepted  to,  and  not  embraced  in  the  motion  for  a 
new  trial.    Bond  vs.  Bald/win.    9  Ga 9 

29.  Where  a  writ  of  error  is  dismissed,  no  damages  are  recoverable  on  the 
cause  in  the  Court  below.     Gollins  vs.  Turner.     9  Ga 112 

30.  A  writ  of  error  does  not  lie  from  a  voluntary  non-suit.  Kent  vs.  Hun- 
ter.  9  Ga 20'7 

31.  Neither  by  the  Common  Law  nor  the  Act  authorizing  the  Supreme 
Court  in  this  State,  is  a  writ  of  error  a  supersedeas,  unless  bond  and 
security  is  given.    Allen,  Ball  cfc  Go,  vs.  The  Mayor,  &c.  9  Ga 286 

32.  All  persons  interested  in  the  judgment  sought  to  be  reviewed,  must 
be  made  parties  to  the  writ  of  error,  and  in  the  order  in  which  they  stand 
in  the  record  below ;  when,  therefore,  one  of  two  or  more  defendants, 
against  whom  a  decree  has  been  rendered,  brings  a  writ  of  error  to  re- 
verse it,  it  is  necessary  for  him  to  join  his  co-defendants  as  plaintiffs 
in  erroi',  and  upon  the  trial  they  may  unite  with  him  and  assign  errors 
against  the  decree,  or  they  may  sever  and  be  heard  in  defence  of  the 
decree.     Carey,  Assignee,  vs.  Giles,  Receiver.    10  Ga 1 

33.  If  such  plaintiff  in  error  has  failed  to  make  his  co-defendants  parties 
plaintiff  to  the  writ  of  error,  they  may  be  added  by  motion,  without 
delay  or  cost,  with  the  same  pi'ivilege  of  assigning  error  or  severing. 
Ibid. 

As  to  amendment  of  writ  of  error,  see  title  Amendment,  I. 


ESCAPE. 

1.  An  action  against  aSherifffor  an  escape  out  of  a  final  process,  under 
the  Statutes  of  Georgia,  survives  against  his  rfepresetitatives.  JSfeal 
vs.  Haygood.    1  Kelly 615 

86 
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2.  The  uadertakiag  of  the  Sheriff,  is  to  retain  the  debtor  for  the  plaintiff 's 
eatisfaotlou,  against  all  things  but  the  act  of  G-od  and  the  King's  en- 
emies.    Ihid. 

3.  Where  the  Sheriff  arrested  a  defendant  under  ca.  sa.  and  took  a  bond 
for  his  appearance  for  less  than  tmce  the  amount  of  the  creditor's 
claim,  in  good  faith  :  Held,  that  the  escape  was  negligent  and  not  vol- 
untary, and  that  tbe  Sheriflf  might  retake  the  defendant,  and  discharge 
an  attachment  for  contempt,  by  surrendering  him  in  Court.  Colley  vs. 
Morgan,  9  Ga 118 

4.  In  an  action  of  debt  against  the  Sheriff,  on  his  official  bond,  for  an  es- 
cape, on  mesne  process,  the  insolvency,  of  the  original  debtor  may  be 
given  in  evidence  in  mitigation  of  damages — the  injury  actually  sus- 
tained by  the  plaintiff,  and  not  the  specific  amount  of  his  debt,  being 
the  measure  of  damages.     Crawford,  Gov-  &e.  vs.  Andrews  et  al.  6  Ga.  244 


ESCHEAT. 

1.  If  an  alien  intermaviies  with  a  woman  who  is  a  citizen,  and  holds  real 
estate,  it  seems  that  thereby  the  realty  would  escheat,  and  be  forfeited 

to  the  public.     Fitzgerald  vs.  Garvin  ,  T.   U.P.Ohar 285 

2.  Under  the  Act  of  1801,  escheating  the  property  of  any  one  dying  with- 
out will  and  without  heirs,  the  escheator  cannot  interfere  with  the  Or- 
dinary's granting  letters  of  administration  prior  to  the  inquest  of  the 
Jury,  as  requu'ed  by  that  Act.     Ex  parte  Carnochan.     T.U.  P.Charl.  314 

EsoKow.     See  Bonds,  I.  16. 

Estates.     &&&  Deed,  I.     Devise  and  Legacy,  passim. 


ESTOPPEL. 

1.  A  party  claiming  under  a  grantor,  as  distributee  or  legatee,  cannot 
impeach  his  deed  for  want  of  consideration  or  for  fraud.  Both  the 
grantor  and  his  privies  are  estopped  from  denying  it.  Adm'rs  of  Mc- 
Clesky  vs.  Ledbetter.     1  Kelly 557 
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2.  In  asci.fa.  to  make  parties,  the  defendant,  by  demurring  to  being  made 
a  party,  on  the  ground  that  the  suit  set  out  in  the  record  has  abated, 
admits  the  existence  of  the  action,  and  is  estopped  by  the  judgment 
overruling  the  demurrer,  from  denying  the  record.  Alexander,  Adm'r, 

vs.  Sutlive,  £!.v'r.     3  Kelly 30 

3.  Where  the  executor  of  a  surety  applies  for  the  control  ois-fi.  fa.  against 
his  principal,  the  principal  ■will  not  be  allowed  to  show  that  he  is  an 
executor  de  son  tort.     Harris  vs.  Wynne,     i  Oa 521 

4.  The  receipt  of  legacies  under  a  will,  and  long  acquiescence  by  the 
heirs  at  law,  may  amount  to  an  estoppel,  unless  explained,  as  by  in- 
fancy, Ac.      Vance  et  al.  vs.  Crawford,  (&c.     4  Oa 445 

5.  If  the  recovery  in  a  suit,  will  itself  be  the  cause  of  action,  in  favor  of 
the  defendant,  against  the  plaintiff,  that  fact  will  be  a  good  defence  to 
the  first  suit,  because  the  Courts  will  avoid  circuity  of  action.     Sihley 

vs.  Beard.     5  Ga S50 

6.  A  plaintiff  in  _^.  ya.  requiring  the  Sheriff  to  levy  on  the  interest  of  de- 
fendant in  a  lot  of  land,  is  not  thereby  estopped  in  another  suit  from 
contesting  defendant's  title  to  the  land.     Morris  vs.  McCamey.     'i  Oa.    160 

1.  Where  an  alias f.  fa.  has  been  issued  by  the  Clerk  without  an  order 
of  the  Court,  the  objection  to  the  regularity  of  the  proceeding  comes 
too  late,  after  the  parties  had  litigated  a  claim  case  under  such  alias 
fi.  fa.  The  defect  will  be  considered  as  having  been  waived.  Wat- 
son vs.  Halstead,  Taylor  &  Co.     9  Ga 275 

8.  Where  the  charter  of  a  bank  prescribes  the  mode  in  which  the  con- 
tracts of  the  bank  shall  be  authenticated,  in  a  suit  by  the  holder  of  a 
bill  against  the  indorser,  on  a  bill  drawn  by  himself  as  President  of 
the  bank,  and  in  his  own  favor,  he  cannot  object  to  the  regularity  of 
the  contract.     McDougald  vs.  The  Central  Bank.     2  Kelly 191 

9.  Judgment  against  the  party,  with  noticeof  the  suit  to  the  party  liable, 
is  conclusive ;  without  notice,  it  is ^Wma /acie  evidence  only  of  lia- 
bility.    Napier  vs.  Neal.     3  Kelly 301 

See  Execution,  II. 
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ESTRAY. 

1.  The  Justice  of  the  district  where  an  estray  is  tolled,  and  the  Clerk  of 
the  Inferior  Court,  have  the  right  to  determine  the  amount  of  com- 
pensation due  for  keeping  the  same.  Parker  vs.  King.  Ga.  Decisions, 
part  I. 181 

2.  They  have  power  to  refuse  compensation,  when  the  estray  has  been 
put  to  work.    Ibid. 

EVENTTTAL    CONDEMNATION  MoNET.      See  Bonds,  IV. 


EVICTION. 

1.  A  judgment  of  a  Court  of  competent  jurisdiction,  issuflBcient  proof  of 
an  eviction  to  sustain  an  action  on  the  warranty.  Leary  vs.  Durham. 
iGa 692 

3.  Sale  of  land  under  an  outstanding  incumbrance  against  the  vendor,  is 
an  eviction,  in  judgment  of  law  ;  and  the  vendee  is  entitled  to  have 
the  contract  rescinded,  and  the  notes  given  in  payment  cancelled. 
Martin  vs.  Atkinson.    1  Ga 228 

3.  A  vendee  who  takes  up  an  outstanding  incumbrance  to  protect  his 
title,  is  entitled  only  to  be  refunded  the  amount  paid  out.    Ibid, 

4.  A  vendee  who  is  legally  evicted,  and  who  re-pm'ohases  the  property, 
is  in,  under  a  new  and  distinct  title,  and  the  price  last  paid  is  no  crite- 
rion of  damages  for  the  injury  he  has  sustained,  on  account  oi  the 
failure  of  his  vendor's  title.    Ibid. 
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EVIDENCE. 

I.  GENERAL    PRINCIPLES. 

II.  DOCUMENTARY   EVIDENCE:   BOOKS,    &c. 

III.  INTERROGATORIES  :    DISCOVERY    AT   LAW,    &c. 

IV.  WITNESSES  :    OPINIONS  :    EXAMINATION,    &c. 

V.    PAROL    EVIDENCE  :    ADMISSIBILITY,    &;c.  :    AND    HEREIN    OF    SE- 
CONDARY  EVIDENCE. 
VI.    BURDEN    OF    PROOF. 

VH.    HEARSAY  :    AND    HEREIN    OF    THE    SAYINGS  OF    SLAVES. 
VIII.    ADMISSIONS. 
IX.    EVIDENCE    ON   FORMER   TRIAL. 
X.    VARIANCE  :    PLEADING   AND   PROOF. 
XI.    RES   GEST^.  , 

XII.    PRESUMPTIONS. 

As  to  Evidence  in  Criminal  Cases,  see  Criminal  Law^  II. 

As  to  Proof  of  Deeds,  see  Deeds^  II. 

As  to  Evidence  in  E<iuity  Courts,  see  Equity,  IV. 


I.    GENERAL  PRINCIPLES. 

1.  The  impossibility  of  furnishing  better  evidence,  ■will  not  authorize  the 
admission  of  that  which  is  intrinsically  defective  and  dangerous.   Mar- 

tin  vs.  Adm'r  of  Tyffe.     DudXey 17 

2.  The  execution  of  a  promissory  note,  is  evidence,  in  la-w,  of  a  full  set- 
tlement of  all  accounts  up  to  the  date  thereof,  except  such  as  are  spe- 
cially excepted  at  the  time.    Mills  vs.  Mercer.    Dudley 160 

3.  If  a  party  suifers  improper  evidence  to  be  admitted,  without  object- 
ing at  the  time,  it  is  a  waiver  of  the  objection.  Low  vs.  Com.  of  Pilot- 
age.   R.  M.  Oharl 302 

4.  A  waiver  of  the  irregularity  of  the  proceedings  before  an  inferior  tri- 
bunal, is  no  consent  to  dispense  with  the  proof  of  those  proceedings. 
The  State  vs.  Peter.     Ga.  Decisions,  part  !■ 46 

5.  "When  an  instrument  is  no  longer  essential  to  the  legal  title,  the  same 
proof  is  not  required  as  when  it  is  a  part  of  the  title  itself  Oa.  Decis- 
ions, part  II 205 

6.  The  record  is  the  only  legal  evidence  of  the  discharge  of  bail,  upon 
the  sm-render  of  his  principal,  during  the  session  of  the  Com't.     Qrif- 

fln  vs.  Moore.     1  Kelly. ^■•. ^34 
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1.  Appoiatment  of  a  Deputy  Sheriff  may  be  by  parol.  The  admissions 
or  his  acts,  sufficient  eyiJeuce  of  his  appointment.  Matthis  vs.  Pollard. 
3  Kelly 2 

8.  Evidence  that  there  was  a  gift  from  A  to  B,  without  stating  the  man- 
ner and  form,  is  inadmissible.  Carter  and  Wife  vs.  Buchanan.  3 
Kelly 518 

9.  Notice  by  a  bank,  that  it  will  receive  on  deposit  the  depreciated  bills 
of  other  banks,  is  no  evidence  of  its  insolvency.  Daniels  vs.  Kyle  d; 
Barnett.     5    Ga 245 

10.  While,  as  a  general  proposition,  it  is  true  that  affirmative  testimony 
should  outweigh  that  which  is  negative,  yet  this  rule  of  evidence  does 
not  apply,  where  some  of  the  witnesses  swear  that  the  testator  could 
measure  corn,  calculate  interest,  and  transact  ordinary  business ;  and 
others  that  he  could  not.  The  testimony  in  both  cases,  is  of  the  same 
character.     Pitts  et  al.  vs.  Hoitse.     6  Ga .  > 324 

il.  The  testimony  oi  relatives,  as  such,  should  not  be  discredited.  Rela- 
tionship is  a  circumstance  from  which  the  Jury  may  infer  a  bias.  Ibid. 

12.  A  party  in  a,  Court  of  Justice  is  not  estopped  to  deny  /acis  recited 
in  an  Act  of  the  Legislature.  It  is  no  law,  and  the  Court  is  not  bound 
to  take  judicial  cognizance  of  it.  The  trial  of  the  truth  of  facts  be- 
longs to  the  Judicial  part  of  the  Government.  Dougherty  vs.  Bethune, 
Assignee.     1  Ga 90 

13.  The  testimony  of  a  subscribing  witness  to  a  submission  and  award,  is 
the  best  evidence  of  their  execution.  Tyler  vs.  Stephens  and  another, 
Adm'r.     1  Ga 2'7S 

14.  When  a  plea  of  former  recovery  is  filed,  and  the  record  tendered  to  sup- 
port it,  it  is  a  question  foi-  the  Court  to  determine,  upon  inspection 
and  comparison,  whether  the  cause  of  action  is  the  same,  and  if  not 
the  same,  the  record  will  be  repelled;  and  if  it  is  admitted,  it  then 
also  becomes  a  question  for  the  Court,  how  far  and  when  parol  evi- 
dence will  be  admitted  to  show  that  the  cause  of  action  was  not  sub- 
mitted and  passed  upon  in  the  former  trial.  Adm'rs  of  MeFarland  vs. 
Adm'rs  of  Freeman.     7  Ga 211 

1 5.  If  there  be  an  attesting  witness  to  an  instrument,  his  evidence  of  its 
execution  is  the  best,  and  must  be  produced,  if  in  the  power  of  the 
party.     Walts  vs.  Killbiirn.     7  Ga 3B6 

Ki.  If  the  witness  is  dead,  or  blind,  or  insane,  or  has  become  interested 
since  the  execution  of  the  paper;  or  is  beyond  the  process  of  the 
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Court ;  or  is  not  to  be  found  after  diligeut  search,   the  course  is,  to 
prove  his  hand-writing.    Ibid. 

IT.  Testimony  offered  avowedly  to  impeach  the  credit  of  a  witness,  by 
showing  contradictory  statements,  cannot,  in  the  argument  before  the 
Jury,  be  used  for  a  wholly  different  purpose.  Williams  vs.  Chapman. 
1  Ga 467 

18.  A  private  Act  of  the  Legislature,  as  to  its  facts  and  recitals,  imports 
verity  equally  with  the  records  of  the  Courts ;  still,  it  iriay  be  at- 
tacked for  fraud  in  its  procurement.     Beall,  Adm'x,  vs.  Beall  andBeall. 

S  Ga 210 

19.  The  admission  of  ex  parte  affidavits,  is  an  exception  to  the  rule,  and 
is  allowable  only  in  cases  oi  waste,  or  in  cases  where  irreparable  mis- 
chief might  ensue.     Lewis  vs.  Leak  and  another.     9  Oa 95 

20.  The  Jury  are  not  bound  to  believe  according  to  the  number  of  wit- 
nesses, but  may  take  into  view  their  means  of  knowledge,  (fee.  &c.  and 
may  believe  one  against  two  or  more.  But  if  two  testify  one  way  as  to 
a  material  point,  and  one  to  the  contrary,  and  all  are  of  equal  credibil- 
ity, they  are  to  believe  the  two  rather  than  the  one.     Lowdell  vs.  Neal. 

10   Ga 148 

21.  Where  a  private  Act  of  the  Legislature  was  passed,  legitimating 
certain  persons  therein  named,  and  authorizing  them  to  inherit  as 
lawful  heirs  of  their  reputed  father — which  Act  was  alleged  to  have 
been  passed  without  his  assent :  Held,  that  on  the  trial  of  the  ques- 
tion of  alleged  fraud  in  procuring  the  passage  of  the  Act,  without  such 
assent,  it  was  competent  for  the  party  alleging  the  fraud  to  prove  that 
the  Senator,  who  was  in  the  Legislature  from  the  same  County  in 
which  the  reputed  father  lived,  was  present  in  the  Senate,  heard  the 
bill  read  three  times,  and  never  heard  any  evidence  of  the  assent  of 
the  reputed  father,  to  its  passage  at  that  time.  Beall,  Adm'x,  vs.  Beall 
and  another     10    Ga 342 

22.  Held,  also,  that  it  was  competent  to  prove  by  a  witness,  who  read 
from  a  newspaper,  in  the  hearing  of  the  reputed  father,  the  title  of 
the  Act,  that  he  angrily  replied,  '■  that  he  wished  some  people  would 
attend  to  their  own  business."     Ibid. 

23.  Evidence  is  the  means  by  which  any  fact  which  is  put  in  issue,  is 
established  or  disproved.  Its  relevancy  and  admissibility  is  for  the 
Court ;  its  sufiicienoy  and  effect  for  the  Jury.     Hotchkiss  vs.  Newton. 

W  Ga 567 

24.  It  is  competent  for  the  Court  to  withdraw  from  the  Jury,  the  con- 
sicleration  of  evidence  which  has  been  illegally  admitted.  Salter  vs. 
Lessee    of  Williams.     10   Ga 18fi 
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II.  DOCUMENTARY  EVIDENCE— BOOKS,  &c. 

25.  A  merchant's  and  shopkeeper's  books  are  evidence  to  prove  the  sale 
and  delivery  of  goods,  when  itis  shown  that  the  books  oflfered  are  of 
original  entry,  are  in  his  handwriting ;  that  he  keeps  fair  books  ;  has 
had  dealings  with  the  person  charged,  and  that  he  kept  no  clerk,  or 

if  he  kept  a  clerk  he  is  dead.     Martin  vs.  Adm'r.  of  Tyffe.     Dudley.    17 

26.  Where  merchant's  books  are  introduced  in  evidence,  they  are  open 
to  remark  from  the  Court,  and  to  the  strictest  scrutiny  by  the  Jury ;  - 
and  if  there  be  the  least  suspicion  of  fraud,  or  unfair  dealing,  they 
will  be  disregarded.    Ibid. 

27.  The  whole  of  a  document  or  writing  offered  as  evidence,  must  be 
read  if  required,  otherwise  there  can  be  no  certainty  as  to  the  sense 
and  meaning  of  the  entire  document.  Bank  of  South  Carolina  vs. 
Brown.      Dudley 64 

28.  An  administrator's  accounts,  which  have  been  allowed  by  the  Court 
of  Ordinary,  are,  prima  facie  evidence  for  him,  when  called  on  to  ac- 
count, but  never  evidence  of  title  in  him,  against  a  third  person.  Gum- 
ming vs.  Fryer.     Dudley 183 

29.  A  garbled  or  imperfect  record  will  not  be  received  in  evidence. 
Hale  vs.  Burton.     Dwlley 105 

30.  An  account  book,  to  beevidence,  ought  to  show  the  daily  transactions 
of  the  party :  otherwise  it  will  be  rejected.     Williams  vs.  A  bercrombie 

et  al.    Dudley 262 

SI.  A  copy  of  a  receipt  is  not  admissible  without  proper  notice  to  pro- 
duce the  original,  or  proof  of  its  loss  or  destruction.  Ex  parte  Simp- 
son.   H.  M.  Chart Ill 

32.  A  receipt  in  full  is  not  conclusive  against  the  party  who  gave  it,  but 
may  be  explained.     Oilmer  et  al.  vs.  Cameron.      Oa.  Dec.part  !..■■  142 

33.  The  answer  of  one  defendant  in  Equity,  is  evidence  against  his  co- 
defendant  who  is  his  privy  in  estate.     Morris  vs.  Foote.     Ga.  Dec.  part 

II. 119 

34.  When  a  bond  is  lost,  the  acknowledgment  of  the  obligor  that  he 
executed  it,  is  sufficient  without  producing  the  subscribing  witnesses. 
Maynor  vs.  Lewis.     Ga.  Dec. part  II 205 

85.  A  deed  recorded,  will  be  admitted  in  evidence  without  farther  proof. 
Lessee  of  Truhcck   vs.  Peeples.      I  Kelly 5 


EVIDENCE— II.  Documentary.  289 

36.  Books  of  account  about  to  be  tendered  in  evidence,  must  be  first 
proved  to  be  the  original  books  of  entry,  by  the  oath  oi  the  party 
tendering  them,  and  theu  be  submitted  to  the  inspection  of  the  Court, 
and  if  found  free  from  all  fraudulent  appearances  or  circumstances, 
(such  as  material  and  gross  alterations,  false  additions,  (fee.)  and  to 
contain  the  first  entries  or  cliarges  by  the  party,  made  at  or  near  the 
time  of  the  transactions  to  be  proved,  they  are  competent.  If  the 
contrary  is  discernible  from  the  books,  or  comes  out  on  examination 
of  the  party,  they  ought  to  be  rejected.  The  credibility  of  the  books 
and  the  party,  are  to  be  weighed  by  the  Jury.  Taylor  vs.  Tucker.  1 
Kelly 233 

37.  Separate  sheets  of  paper,  containing  the  original  entries  of  an  ac- 
count for  lumber,  though  such  sheets  are  attached  to  the  declaration  as 
a  bill  of  particulars,  are  admissible  in  evidence,  upon  the  footing  of 
original  books,  and  under  the  same  rules  and  restrictions  as  are  pre- 
scribed by  the  Courts  in  the  case  of  merchant's  books.    Jbid. 

88.  When  the  plaintiff's  only  evidence  is  his  original  books,  it  becomes 
indispensable  to  prove,  aliunde,  by  one  or  more  persons  having  deal- 
ings with  him,  that  he  was  in  the  habit  of  keeping  correct  accounts. 
Ibid. 

3S,  An  execution  issued  upon  a  decree  of  a  Court  of  Equity,  against' a 
guardian,  (in  a  bill  filed  against  him  as  guardian,  to  charge  him  indi- 
vidually for  waste,  &c.)  with  a  return  of  "  nulla  bona  "  thereon,  is  admis- 
sible in  evidence,  ina  suit  upon  the  guardian's  bond  against  the  surety. 
Bryant,  Adm'r.  Sc.  vs.  Owens  and  Wife.     1   Kelly 368 

40.  Such  decree  is  only  prima  facie  evidence  against  the  surety,  who 
may  inquire,  aborigine,  into  the  justice  of  the  decree.     Ibid. 

41.  A  deed  which  recites  a  former  deed  and  its  loss,  is  evidence  of  the 
first  deed,  and  the  gi'antor  and  his  privies  are  estopped  by  the  recital. 
Adm'r.  McGlesky  vs.  Ledbetter.    1  Kelly BS"? 

42.  Ancient  documents  (over  30  years  old)  are  admissible  in  evidence, 
without  proof  of  execution.     1  bid. 

43.  A  certified  copy  of  the  record  of  the  action  of  the  Inferior  Court,  in 
taking  a  Sheriff's  bond  made  in  vacation,  is  not  evidence  in  a  suit 
against  the  sureties ;  because  a'a  to  that,  the  action  of  the  Inferior 
Court  is  ministerial,  and  not  judicial.     Slephetiset  al.  vs.  Crawford,  Gov. 

&c.     1  Kelly 578 

44.  The  declaration  and  other  original  papers  of  file  in  the  Clerk's  of- 
fice, may  be  used  in  evidence  in  the  same  Court  to  which  they  belong. 
Peck  vs.  Land.    1  Kelly 15 

37 
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45.  The  Act  of  1302,  prohibitiug  the  .Judgi'3  of  the  Superior  Courts 
from  witliholdhig  any  grant,  deed,  or  other  document,  from  the  Jury, 
unless  barred  by  the  Act  of  Limitations,  does  not  repeal  the  law  of 
evidence  as  to  execution  of  such  papers,  nor  prevent  the  Judge  from 
pronouncing  upon  their  legal  character.  The  only  effect  which  it 
has,  is  to  prevent  them  from  withholding  from  tbe  Jnry,  papers  whose 
legal  character  is  admitted  or  adjudged  by  the  Court,  and  are  legally 
pro ven.     Hester,  E.c  r.  vs.    Yoimy.     2  Kelly 42 

46.  A  testamentary  paper  cannot  be  read  to  the  Jury  in  any  case  affect- 
ing the  title  to  personalty,  in  a  Court  of  Common  Law,  until  it  has 
passed  the  probate  before  the  Ordinary.     Ibid. 

47.  The  newspaper  itself,  is  the  best  evidence  of  aiiy  article  which  has 
been  published  in  its  columns.     Bond  vs.  The  Central  Bank.     2  Kelly.  107 

48.  The  plaintiff  is  not  required  to  produce  evidence  to  explain  any 
alteration  in  the  instrument  sued  on,  where  it  is  declared  upon  as  a^ 
to'ecZ,  unless  there  is  a  plea  of  more  est /arfum.     Tedlie  vs.  Dill.     2  Kelly.  131 

49.  An  exemplification  of  the  record  of  a  case,  under  the  hand  and  seal 
of  the  Clerk,  exhibiting,  among  other  things,  the  assignment  by  the 
plaintiff  of  the  _;?. /a.  is  admissible  to  prove  the  transfer.  Ivapiervs. 
Neal.     3  Kelly 300 

60.  It  is  not  necessary  to  give  notice  of  the  first  -suit,  in  order  to  recov- 
er over  against  the  party  ultimately  liable.  With  notice,  the  former 
judgment  is  conclusive  ;  without  it,  /jrima /asie  evidence  only,  of  li- 
ability. Ihid. 

51.  Tbe  Act  of  1838,  making  the  certificates  of  Notaries  Public,  evidence 
of  the  facts  therein  stated,  not  only  make  evidence  {prima  facie)  of 
non-payment,   but  also  of  notice,  when  so   stated   in   the  certificate. 

Walker  et  al.  vs.  Bank  of  Augusta.     3  Kelly 492 

52.  If  the  certificate  states  that  the  notice  was  deposited  in  the  P.  0. 
addressed  to  the  indorsers  "at  their  respective  places  of  abode:" 
Held,  sufficient.     Ibid. 

53.  In  an  action  for  contribution,  the  record  of  the  entire  proceedings, 
which  is  the  basis  of  the  suit,  must  be  introduced,  unless  it  appears 
from  the  testimony  in  the  case,  that  the  recovery  was  on  contract. 
Haupt  vs.  Adm'r.  of  Cope.    4  Ga 543 

64.  The  recitals  in  an  administrator's  deed,  of  the  order,  advertisement, 
<Src.  are  prima  facie  evidence  of  facts,  until  the  contrary  is  shown.  Cle- 
ineuis  vs.  Henderson.     4  Ga 148 

55.  A  certified  copy  of  the  record  of   commissions  from  the  Executive 
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Office,  is  tlie  highest  and  best  evidence  of  the  fact,  that  one  who  ap- 
pears from  his  acts  to  have  been  a  Justice  of  the  Peace,  in  u,  given 
County,  during  a  particular  time,  T\'as  not  a  Justice  of  the  Peace  du- 
ring that  time.     Fain  vs.    Gathright.    5  Ga 6 

56.  The  books  of  a  corporation  are  admissible,  to  show  the  regularity 
and  legality  of  their  proceedings,  but  not  to  establish  a  right  against 
third  persons.     Hall   ei  al.  vs.    Carey,  Assignee 239 

6*7.  Where  a  party  relies  upon  title  to  personalty,  acquired  by  the  Act 
of  Limitation  of  another  State,  the  exemplification  of  such  Act  may 
be  read  in  ■evidence  under  the  general  issue.  Wi/nn  vs.  Lee,  Trustee, 
i   Ga 217 

58.  A  deed  to  land  sold  by  the  Sheriff,  under  a  Justice's  Court  Jl.  fa  'will 
be  admitted  in  evidence,  upon  prool  of  the  loss  of  the  /?.  fa.  ll  t  levy 
and  sale,  and  proof  by  presumption,  the  entry  of  "nulla  bona"  by  tlio 
Constable  was  upon  it.  This  case  distinguished  from  Hopkins  d'JS-urcli, 
3  Kelly,  222.     Vaughn  vs.  Biggers.     6   Ga 188 

69.  In  an  action  of  tn'over  to  recover  anegro,  by  the  administrator  with  the 
■will  annexed,  the  will  is  not  competent  evidence  to  show  title  in  the  tes- 
tator at  the  time  of  his  death,  by  his  deelaraiions  therein,  that  he  bad 
Zoa?ted  the  negro  to  his  son,  through  whom  the  defendants  claimed, 
and  who  had  had  possession  of  the  slave  twelve  months  before  the 
testator  died.     Echols  and  Wife  vs.  Barrett.     6  Ga 448 

60.  In  an  action  for  fraud  and  deceit  in  the  sale  of  a  slave,  the  bill  of 
sale,  although  not  described  in  the  declaration,  is  admissible  to  prove 
the  sale.     Dyevs.  Wall.     6  Ga 584 

61.  In  a  suit  by  a  bank,  the  defendant  having  introduced  the  books  of 
the  bank  in  evidence  :  Held,  that  he  cannot  impeach  the  books  as  a 
whole,  but  may  show  that  particular  items  in  the  books  are  wrong, 
and  disprove  them,  and  by  mistake  or  fraud  they  have  been  improp- 
erly kept.     Merchant's  Batik  vs.  Bawls,  Adm\x,  et  al.     1  Ga 191 

62.  Where  a  printed  circular,  produced  by  the  defendants,  under  notice 
from  the  complainants,  was  offered  in  evidence  by  the  latter,  to  prove 
that  a  certain  joint  stock  company  had  represented  to  the  public  that 
they  had  been  incorporated  with  a  capital  of  $000,000  :  Held,  that  it 
must  first  be  proved  that  the  defendants  had  issued  and  circulated 
the  paper,  before  it  could  be  read  in  evidence  against  them.    Berry  ct 

al  vs.  Matthews  et  al.     7  Ga 45T 

63.  To  authorize  a  recovery  upon  shop  books,  where  the  entries  are  in 
the  hand-writing  of  the  party,  the  plaintiff,  among  other  things,  must 
prove  by  his  customers  that  he  kept  correct  books ;  and  it  is  no  compli- 


292  EVIDENCE— II.  Documentary. 

ance  wijih  the  rule,  for  the  witnesses  to  state  that  they  considered  their' 
accounts  reasonable ;  admitting,  at  the  same  time,  that  they  had  ne- 
ver examined  the  items,  and  could  not  say  that  the  services  charged 
■were  actually  rendered.     Bower  vs.  Smith.     8  Ga '74 

6i.  Before  the  books  of  the  party  can  be  admitted  in  evidence,  they  are 
to  be  submitted  to  the  inspection  of  the  Cotti't,  and  if  they  do  not  ap- 
pear to  be  a  daily  register  of  the  business  of  the  party,  and  to  have 
'been  honestly  and  fairly  kept,  they  are  to  be  excluded.  Explanatory 
evidence  may  be  offered,  and  if  the  objections  axe  prima  facie  account- 
ed for,  the  books  should  be  submitted  to  the  Jury,  letting  the  objec- 
tion go,  under  the  charge  of  the  Court,  to  their  credit,  rather  than 
to  their  competency.     Ibid. 

65.  Books,  per  se,  are  not  sufficient  to  charge  the  defendant  with  the 
debts  and  accounts  of  third  persons.     Ibid. 

66.  Where  it  appeared  that  by  the  law  and  usage  of  the  Courts  of  Vir- 
ginia, the  Clerk's  certificate  that  a  will  was  duly  admitted  to  probate 
and  record  would  be  sufficient  evidence  of  that  fact  in  that  State : 
Held,  that  the  same  faith  and  credit  should  be  given  to  the  records 
and  judicial  proceedings  of  the  State  of  Virginia,  when  offered  in  evi- 
dence in  the  Courts  of  this  State,  as  they  would  have  there  received. 
Settle  vs.  Alison  and  others.     8  Ga 20 1 

6*7.  "Where  the  records  and  judicial  proceedings  of  the  County  Com-t  of 
Mecklenberg  County,  in  the  State  of  Virginia,  were  offered  in  evi- 
dence, under  the  Act  of  Congress,  Abram  Keen  certified  that  he  was 
the  presiding  Magistrate  of  Mecklenberg  County:  Held,  that  the  pre- 
siding Magistrate  should  have  certified  that  he  was  the  presiding  Ma- 
gistrate of  the  County  Court  of  Mecklenberg  County,  from  whence  the 
record  was  taken.     Ibid. 

68.  Where  the  subscribing  witness  to  an  instrument  resides  beyond  the, 
jurisdiction  of  the  Court,  the  regular  mode  to  prove  its  execution,  is  to 
prove  the  hand-writing  of  the  witness  ;  but  where  a  receipt  or  other 
written  instrument  is  more  than  thirty  years  old,  its  execution  need  not 
be  proved  to  admit, it  in,  evidence,  although  the  subscribing  witness 
may  be  living.     Ibid. 

69.  A  decree  in  Chancery  is  evidence,  not  merely  of  the  fact  of  its  ren- 
dition, but  also  of  all  the  consequences  resulting  therefrom.  It  may 
be  given  in  proof  against  persons  who  were  not  parties  to  the  bill,  in 
support  of  the  plaintiff's  right  or  title  to  sue.  Sardwick  vs.  Hook,  Re- 
ceiver.    3  Ga 364 

70.  The  registration  qf  a  bond  for  titles  to  land,  not  being  authorized  by 
law,  does  not  entitle  it  to  be  read,  in  evidence  without  proof  of  it^  execu- 
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tion.  Aliter — if  thirty  years  old,  accompanied  with  proof  of  posses- 
sion under  it,  or  if  produced  pursuant  to  notice  from  the  opposite  par- 
ty, he  claiming  an  interest  under  it.  Beverly  and  another  vs.  Burke. 
9    Ga 440 

71.  What  is  color  of  title  ?    Ibid. 

72.  A  copy  deed  established  according  to  law,  is  to  be  taken  in  lieu  of 
the  original,  for  all  purposes  whatever.     Ibid. 

73.  If  the  original  deed  was  never  recorded  in  the  County  where  the 
land  lies,  the  copy,  unless  registered,  cannot  be  read  in  evidence,  with- 
out proof  of  its  execution.     Ibid. 

74.  The  fact  that  it  was  recorded  on  the  minutes  of  the  Superior  Court, 
in  the  course  of  the  proceeding  instituted  for  its  establishment,  does 
not  dispense  with  the  statutory  requirement  of  registration.     Ibid. 

75.  The  recitals  in  a  deed,  of  the_;?.  fa.  and  seizure^and  sale  of  the  pro- 
perty under  it,  are  prima  facie  evidence  of  the  facts.     jEllis  vs.  Lessee 

of  Smith.     10  Ga 253 

76.  The  ancient,  fixed  and  universal  ruleia,  that  the  attesting  witnesses 
to  a  deed  must  be  produced  to  prove  any  fact  connected  with  the  ex- 
ecution of  the  instrument,  unless  their  absence  is  accounted  for;  and 
the  fact  that  others  may  know  more  of  the  transaction,  will  not  dis- 
pense with  their  testimony.     Ibid. 

77.  The  acknowledgment  by  the  party  himself  that  he  executed  the 
deed,  or  even  his  admission  in  answer  to  a  bill  filed  for  discovery,  has. 
been  held  not  to  dispense  with  the  testimony  of  the  subscribing  wit- 
nesses.    Ibid. 

78.  And  the  rule  is  the  same,  whether  the  acknowledgment  is  offered  in 
evidence  against  the  party  himself  who  made  it,  or  a  third  person. 
Ibid. 

79.  If  a  party  wishes  to  introduce  a  copy  deed,  it  will  be  suflScient  for 
him  to  swear  that  the  original,  in  his  belief,  is  lost  or  destroyed,  and 
that  it  is  not  in  his  custody,  power  or  control.   Ratteree  vs.  Nelson.    10 

Ga *39 

See  Ouardian,  and  Ward,  II.     1,  13. 


Ill    INTERROGATORIES  :-  DEPOSITIONS  :  DISCOVERY  AT  LAW. 
1.  Where  cross-interrogatories  have  relation  to  the  subject-matter  of  the 
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direct  examination,  and  the  commission  is  returned  with  the  cross-in- 
terrogatories, or  any  one  of  them,  unanswered,  the  whole  of  the  testi- 
mony ought  to  be  withheld  from  the  Jury.  Admr's  of  McClesTcy  vs. 
Ledbetter.     1  Kdhj 554 

2.  A  deposition,  that  "there  was  a  gift"  from  A  to  B,  without  stating  the 
niauuer  and  form  of  the  gift,  is  inadmissible.  Carter  etux.  vs.  Buchan- 
an.    3  Kelly ■. B21 

3.  Interrogatories  taken  out  under  the  Act  of  1811,  cannot  be  given  in 
evidence  for  the  defendant,  in  a  criminal  case.     McLane  vs.  The  State. 

i  Ga S35 

4.  Interrogatories  in  a  civil  case  will  be  rejected,  unless  it  appears  that 
the  commission  issued  upon  some  one  of  the  grounds  provided  in  the 
Statute  of  the  State.     Craft  vs.  Jackson.     4  Ga 360 

5.  Whether,  under  the  Judiciary  Act  of  1799,  it  is  not  the  duty  of  the 
Clerk  to  name  the  commissioners  and  insert  their  names  in  the  com- 
mission, before  issuing  it  ?   Quere.     Tillinghast,  Stark  <&  Co.  vs.  Walton. 

5    Ga..., 335 

6.  If  the  relation  of  the  commissioner  to  either  party  is  such  as  to  war- 
rant the  inference  that  he  may  act  under  a  bias,  he  is  not  competent. 
Ibid. 

7.  The  clerk  of  the  attorney  who  sues  out  the  commission,  is  an  incom- 
petent commissioner,     Jhid. 

8.  A  student  at  law,  in  the  office  of  the  counsel  in  the  cause,  is  an  in- 
competent commissioner.     Glanton  vs.  Griggs.     5   Ga 424 

9  When  the  answer  of  a  witness  is  written  without  punctuation,  the 
best  rule  is  to  read  it  so  as  to  make  sense  of  each  and  every  part — to 
connect  such  parts  as  will  be,  when  joined  together,  susceptible  of  an 
intelligible  meaning;  and  if  a  proposition  or  statement  becomes  ab- 
surd, by  connection,  to  let  it  stand  as  an  independent  statement.  Les- 
see of  Vaughn  vs.  Biggers.     6  Ga 188 

10.  The  depositions  of  a  witness,  taken  on  the  ground  of  non-residence, 
cannot  be  read  on  the  trial,  if  the  witness  has  notoriously  resided  with- 
in the  County  where  the  cause  is  pending  for  some  time  previously, 
and  his  attendance  can  be  coerced  by  subpoena.  Hammock  vs.  Mc- 
Bride.     6  Ga 17S 

11.  Under  the  Act  of  1847,  to  compel  discovery  at  Common  Law,  the 
party  to  whom  interrogatories  are  propounded,  must  make  just  such 
answers  as  he  would  be  required  to  do  on  a  bill  of  discovery.  Thomp- 
son vs.  Mapp.     6    Ga 260 
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12.  Where  a  ■witnes.5  is  examined  by  commission,  the  party  cross-exam- 
ining may  withdraw  his  cross-questions  if  he  chooses,  the  other  party 
having  the  liberty  to  read  them  at  his  option.     Williajns  vs.  KeUey 

&   Halsted.     6   Ga 365 

13.  On  a  motion  to  arrest  the  reading  of  the  depositions  of  an  agent,  on 
the  ground  that  his  authority  was  in  writing:  Held,  that  this  is  a  fact 

for  the  finding  oi  the  Court.     Crenshaw  vs.  Jackson.     6  Oa 509 

14.  Where  the  cross-questions  in  interrogatories  grow  out  of  the  direct 
examination,  and  are  not  fully  answered,  they  will  be  rejected.  Wil- 
liams vs.  Turnei-  and  another.     1  Ga 348 

15.  To  entitle  a  party  to  the  answers  of  his  adversary,  under  the  Act  of 
1847,  it  is  only  necessary  to  show  that  they  will  be  material  evidence 
in  the  cause  ;  he  need  not  state  that  they  are  indispensable.    Marshall 

vs.  Riley.     1  Ga 367 

16.  The  application  for  the  answers  of  the  adverse  party,  must  be  based 
upon  the  aflBdavit  of  the  person  applying,  or  some  showing  equivalent 
thereto,  which  must  be  recited  in  the  order  of  the  Court,  or  appear  of 
record.     Ibid. 

11.  No  person  can  be  compelled  to  answer  interrogatories  which  would 
subject  him  to  a  penalty  or  forfeiture,  or  punishment  for  crime,  or 
have  a  tendency  thereto.    Ibid. 

18.  If  a  party  submits  to  answer  illegal  questions  under  protest,  he  waives 
no  right,  but  may  insist  on  his  objections  at  the  hearing ;  nor  can  the 
contents  of  incompetent  testimony,  extorted  by  authority  of  law,  be 
proven  by  third  persons,  who  have  seen  and  read  it.     Ibid. 

19.  Interrogatories  taken  in  one  case,  in  order  to  be  used  in  another,  must 
be  between  the  same  parties  and  relate  to  the  same  subject-matter  ; 
and  then  will  be  introduced,  only  from  the  necessity  of  the  case  ;  the 
witness  being  dead,  or  beyond  the  jurisdiction  of  the  Court.  Craw- 
ford, Gov.  &c.  vs.  Word  et  al.     1  Ga 445 

20.  Cross-interrogatories  are  sufficiently  answered,  when  the  witness  an- 
swers them  according  to  a  reasonable  understanding  of  their  meaning 
and  object.     Thomas,  Adm'r,  vs.  Kinsey.     8   Ga 421 

21.  Interrogatories  which  have  been  read  on  a  previous  trial,  without 
exception  to  their  execution,  cannot  be  excepted  to  at  a  subsequent 
trial.    Ibid. 

22.  Where  it  appeared,  from  the  return  of  the  commissioners,  that  ques- 
tions were  put  to  the  witness  and  answered,  by  a  person  purporting 


296  EVIDENCE— IV.  "Witnesses:  Opinions,  Examination,  <!jo. 

to  be  the  attorney  of  one  of  the  parties,  at  the  time  of  execution,  th  e 
other  party  not  being  present:  Held,  that  the  interrogatories  are  de- 
fectively executed,  and  must  be  rejected.     Ihid. 

23.  Where  a  witness  wlio  resides  in  the  County  where  the  suit  is  pend- 
ing, and  was  in  attendance  under  a  subpoena,  on  the  first  day  of  the 
Court,  and  on  that  day  his  testimnoy  was  talten  by  commission,  and 
who,  on  the  day  of  trial,  was  unable  to  attend  the  Court  from  bodily 
indisposition :  Held,  that  the  testimony  could  not  be  read  as  that  of 
a  witness  who  was  unable  to  attend  the  Court  from  age,  or  bodily  in- 
firmitu,  as  contemplated  by  the  Act  of  1838.     Brooks  vs.  AshMi/rn.     9 

Ga 29T 

24.  The4'7th  Common  Law  Rule  of  Practice,  requiring  testimony  taken 
by  commission,  to  be  communicated  to  the  adverse  party  before  the 
cause  is  called  for  trial,  is  directory  merely.     Beverly  vs.  Burhe.     9  Ga.  440 

25.  Answers  to  interrogatories  procured  under  the  Act  of  184'?,  when 
responsive  to  the  questions  propounded,  are  conclusive,  unless  contra- 
dicted by  two  witnesses,  or  one  witness  and  corroborating  circum- 
stances.    ZeigUr  vs.    Scott,  Adm'r.     10  Ga 289 

26.  The  party  cannot  set  up  in  his  answer,  an  independent  contract  not 
elicited  by  the  questions  asked.     Ibid.  , 

27.  The  defendant  is  not  bound  to  pay  up  the  money  loaned,  and  legal  in- 
terest, before  he  can  read  the  plaintiff's  answers.     Ibid. 

28.  The  depositions  of  a  witness  who  was  incompetent  at  the  time  he 
was  sworn,  on  the  ground  of  interest,  cannot  be  purged  by  removing 
the  disqualification  on  the  trial.     Ellis  vs.  Lessee  of  Smith.     10    Ga  .   253 


IV.  WITN-BSSES :  OPINIONS,  EXAMINATION,  Ac. 

1.  It  is  not  the  conclusion  at  which  a  witness  arrives,  that  constitutes 
evidence  in  a  cause.  He  must  state  facts,  and  let  the  Jury  draw  their 
own  conclusions.     Bank  of  South  Carolina  vs.  Brown.     Dudley 64 

2  It  is  competent  for  a  witness  to  refresh  his  memory,  by  resorting 
to  a  memorandum  which  he  made  of  a  fact,  andif  he  can  then  speak  to 
the  fact,  from  his  own  recollection,  it  will  be  good  evidence  ;  but  if  af- 
ter seeing  the  memorandum,  he  cannot  recollect  the  fact,  the  original 
memorandum  itself  must  be  produced.     Ibid. 

3.  "When  a  person  is  manifestly  interested  in  the  event  of  a  suit,  he  id 
incompetent  as  a  witness.     Miller  vs.  Hale,  et  al.  E^rs.    Dudley....  119 
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4.  The  payee  of  a  promissory  note,  is  a  competent  witness  to  prove  its 
consideration,  under  some   circumstances.     Slack  vs.  Moss.    Dudley.  161 

6.  A  sued  B,  as  executor  de  son  tort  of  C,  and  offered  O's  widow  to  prove 
the  intermeddling.  .ff«W,  that  she  was  interested  and  incompetent  as 
a  witness.    Anderson  vs.  Primrose,  MxW.    Dudley 217 

6.  It  is  a  general  rule,  in  claim  cases,  and  considered  the  safest  that  can 
be  adopted,  that  defendants  in  ^. /a.  cannot  be  witnesses.    Edwards 

vs.    Musgrove.     Dudley 220 

7.  Where  an  agent  had  lost  the  money  of  his  principal  at  faro,  the 
agent  is  an  incompetent  witness  until  released.  The  official  attesta- 
tion of  the  release  by  a  Notary,  is  sufficient  proof  to  admit  it  in  evidence . 
Allen  vs.  Lacy  et   al.     Dudley 81 

8.  A  party  to  a  negotiable  instrument,  may  testify  to  facts  which  do  not 
prove  it  to  have  been  originally  void,  as  payment,  &,a.  Wendell  vs. 
George.    R.  M.  Gharl.  51.     See  also,  Ga  Dec.  part  II. 134 

9.  If  the  witness  can  neither  gain  nor  lose  by  the  event  of  the  suit,  and 
the  verdict  in  the  case  cannot  be  given  in  evidence,  either  for  or 
against  him,  he  is  competent  to  testify  All  other  objections  go  to  his 
credibility.    Ibid. 

10.  An  accessory  jointly  indicted  with  the  principal  in  a  felony,  may 
be  a  witness  for  the  State,  but  it  seems  not  for  the  prisoner.     The  State 

vs.  Calvin.     R.  M.  Charl 161 

11.  It  is  competent  for  a  person  not  being  a  physician,  to  testify  to  the 
general  health  of  a  person.     Ga.  Dec.  part  1 11 

12.  In  a.  Justice's  Court,  a  defendant  is  not  a  competent  witness  for 
himself.     Ga.  Dec.  part  II. 148-164 

13.  He  can  deny  the  plaintiff's  demand  on  his  own  oath,  only  when  the 
plaintiff  proves  his  demand  by  affidavit,  not  appearing  in  Court. 
Ihid 160 

14.  A  surety  on  appeal  may  be  discharged  and  others  substituted,  with 
a  view  to  render  him  a  competent  witness  on  the  part  of  the  appel- 
lant.    Davis  et  al.  vs.  Andersonet  al.     1  Kelly 192 

15.  By  the  Common  Law  of  England,  all  sane  persons  are  competent 
■witoeaseSjUnleaBB  interested  or  infamous.    Winkler  vs.  Scudder.  1  Kelly.   182 

16.  The  maker  of  a  note,  who  is  released,   is  »  competent  witness  to 

38 
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prove  uaury  ia  its  consideration,  in  a  suit  by  an  indorsee    against   an 
indorser.    Ibid. 

17.  In  order  to  impeach  a  witness  by  showing  that  he  has  made  contra- 
dictory statements,  it  is  not  necessary  that  he  absolutely  deny  the  de- 
claration imputed  to  him.  It  may  be  done,  if  he  says  "  he  does  not  recol- 
lect."    Sealy  vs.  The  State.     \  Kelly 218 

18.  Witnesses  who  testify  as  to  what  they  saw  respectinga  transaction 
at  night  and  by  starlight,  aided  by  lamps  upon  the  surrounding  build- 
ings, cannot  be  impeached  by  persons  who  propose  to  prove  that 
they  have  made  experiments  on  other  nights  between  the  same  hours, 
and  with  the  same  degree  of  light,  and  were  unable  to  discern  objects 
accurately.     Ibid. 

19.  In  a  suit  against  the  surety  alone,  the  principal  is  interested  to  the 
extent  of  the  costs,  and  tlierefore,  is  not  a  competent  witness  for  the 
surety,  unless  released  from  liability  as  to  such  costs.  Rachley  vs.  San- 
ders  and  another.     1  Kelly 2S8 

20.  An  indorser  is  not  competent  in  a,  suit  by  client  vs.  attorney,  for 
money  collected  from  principal,  unless  released.     Nisbet  vs.  Lawson. 

1  Kelly 282 

21.  The  true  test  of  the  interest  of  a  witness  is,  will  he  gain  or  lose  by 
the  direct  legal  operation  of  the  judgment,  or  will  the  record  be  legal 
evidence  for,  or  against  him,  in   some  other  suit.    Bailey  vs.  LumpJein. 

1  Kelly. 403 

22.  An  accomplice  not  on  trial,  is  a  competent  witness  for  the  prisoner. 
Jones  vs.    2he  State.     1  Kelly 616 

23.  When  the  question  is,  whether  a  homicide  be  felonious  or  justifiable, 
the  opinion  of  a  witness  as  to  the  intention  of  the  deceased  in  ap- 
proaching the  prisoner,  is  not  evidence — aliter,  as  to  any  information 
which  the  witness  may  have  communicated,  whether  true  or  false. 
Hudgins  vs.  Tlie  State.     2  Kelly 181 

24.  A  witness  who  has  no  interest  in  the  subject  of  the  suit,  but  who  is 
liable  for  the  costs  only,  is  disqualified  from  testifying,  the  law  look- 
ing to  the  nature  and  not  the  quantum  of  the  interest.  Va.son,  ExW.  vs. 
The  Merchants  Bank.     2  Kelly 142 

25.  The  true  test  of  the  interest  of  a  witness  is,  whether  he  will  gain 
or  lose  by  the  direct  and  legal  operation  and  effect  of  the  judgment, 
or  whether  the  record  will  be  evidence  for  or  against  him,  in  some 
other  action.  It  must  be  a.  present ,  certain,  and  vested  interest,  and 
not  uncertain,  remote  or  contingent.   Howard  vs.  Brow>i,Adin'r.    ^  Kelly.  6i1 
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26.  If  the  interest  be  of  a  doubtful  nature,  it  goes  to  his  credit.  Jbid. 
See  also,  Adams  vs.  Barrett.     3  Kelly 2S0 

27.  A  ■witness  is  always  presumed  to  be  competent,  and  the  burden  of 
proof  to  show  his  incompetency,  is  on  the  objecting  party.  Adams  vs. 
Barrett.     3   Kelly 280 

28.  Where  the  witness  entered  into  a  covenant  to  guaranty  and  pro- 
tect the  title  to  certain  land  against  mortgages,  <1'C. ;  .ffe/rf,  that  it 
was  incumbent  on  the  party  objecting  to  the  competency  of  the  wit- 
ness to  show  affirmatively,  that  there  was  in  existence  at  the  time  of 
the  trial,  some  such  lien  or  incumbrance,  in  order  to  exclude  the  wit- 
ness.   Ibid. 

29.  In  an  action  for  deceit,  by  A  against  B,  for  representations  concerning 
the  credit  of  C:  .SeW,  that  C  was  a  competent  witness.  Young  vs. 
Hall.    4  Oa 95 

30.  A  witness,  who  testifies,  generally,  that  a  party  did  not  receive  val- 
ue for  the  transfer  of  a  promissory  note,  without  limitation,  as  to  his 
knowledge,  or  as  to  time  or  place,  is  a  negative  witness,  and  is  not  to 
be  believed  in  preference  to  a  witness  who  swears  affirmatively,  that 
such  party  did  receive  value.     Matthews  vs.  Poythress.     i  Ga 287 

31.  A  witness  liable  to  a  third  person,  who  is  liable  to  the  party  calling 
him,  is  a  competent  witness.     Ibid. 

32.  A.  brings  ejectment  for  land,  and  holds  B's  deed  as  part  of  his 
claim  of  title.  B  is  offered  as  a  witness  for  defendant,  and  upon  his 
voir  dire  states,  that  he  never  made  the  deed  under  which  A  claims ; 
that  he  has  given  his  bond  for  titles  to  the  defendant,  and  holds  his 
notes,  and  had  been  notified  by  him  to  appear  and  defend :  Held,  that 

B  was  an  incompetent  witness.     Fain  vs.  Oathright.     5  Ga 6 

33.  A  co-defendant  to  a  bill  in  Equity,  who  is  made  so  for  mere  form's 
sake,  is  a  competent  witness,  if  no  decree  be  prayed  againsthim.  Ba- 
gan  and  Key  vs.  Echols.     5  Ga 71 

34.  The  words  of  a  witness  are  to  be  taken  in  their  ordinary  meaning ; 
and  when  testifying  to  a  fact  within  his  knowledge,  the  evidence  may 
go  to  the  Jury,  notwithstanding  he  fails  to  affirm  positively  that  it  is, 

or  is  not  so.     Hammock  vs.  McBride.     6  Ga 178 

35.  A  witness  who  is  liable  to  an  action  by  the  party  for  whom  he  is 
called,  in  case  that  party  should  not  recover,  is  incompetent  to  tes- 
tify, without  a  release.  Hay,  Adm'r,  vs.  The  Justices,  &c.  Macon  Coun- 
ty.    6  Ga 3<52 
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36-  Where  money  was  paid  by  A  to  B,  who  said  he  paid  it  for  C,  and 
by  his  direction  :  Held,  that  A  was  a  competent  witness  to  prove  to 
whom  the  money  belonged,  and  by  whose  direction  he  paid  it  to  B ; 
and  that  his  declarations  were  not  admissible  in  evidence  for  that  pm'- 
pose,  made  at  the  time  of  such  payment,  in  favor  of  his  alleged  princi- 
pal. If  admissible  as  a  part  of  the  res  gestm,  his  agency  must  fii'st  be 
shown.     Williams  vs.  Kelsey  &  Halsted 366 

S7.  That  a  witness  may  refer  to  a  written  instrument,  memorandum,  or 
to  any  entry  in  his  books,  to  refresh  or  assist  his  memory,  is  a  well- 
established  rule  of  evidence ;  and  although  the  witness  has  no  recol- 
lection of  the  fact,  independent  of  the  entry  in  his  books,  but  will  tes- 
tify as  to  his  uniform  practice  to  make  his  entries  truly,  and  at  the 
time  of  each  transaction,  and  will  further  state  that  from  such  prac- 
tice he  has  no  doubt  the  entry  in  question  is  correct,  his  testimony  is 
admissible.     Ibid. 

88.  But  wheie  the  witness  states  that  certain  facts  seem  to  have  trans- 
pired between  the  parties,  from  his  docket,  without  adding  the  legal  sanc- 
tion of  the  oath  of  the  witness  to  the  truth  thereof,  from  his  recollec- 
tion or  otherwise :  Held,  not  to  be  admissible.     Ibid. 

39.  The  Cashier  of  the  Central  Bank  is  not  a  competent  witness  to  prove 
the  contents  of  the  books  of  the  bank,  not  within  his  own  knowledge, 
under  its  charter,  in  cases  where  the  bank  is  not  a  party.     Ibid 

40.  Under  the  peculiar  provisions  of  our  Statute,  the  defendant  in  exe- 
cution is  not  a  competent  witness,  nor  can  his  declarations  be  given  in 
evidence  in  favor  of  the  claimant.     Ibid. 

41.  It  is  error  in  the  Court  to  discredit  the  testimony  ofrelatives,  as  such ; 
relationship  being  a  circumstance  only,  from  which  the  Jury  may  in- 
fer bias.     Potts  vs.  House,  Ex'r.     6  Ga 324 

42.  The  opinions  of  physicians  as  to  the  sanity  of  the  testator  are  admissi- 
ble, whether  founded  on  the  symptoms  and  circumstances,  as  coming 
within  their  own  observation,  or  as  testified  to  by  others.    Ibid. 

43.  The  opinions  of  the  subscribing  witnesses  to  a  will,  as  to  the  sanity 
of  the  testator,  are  admissible,  without  stating  the  facts  on  which 
they  are  founded.    Ibid. 

44.  The  mere  opinions  of  other  witn'jsses  ave  not  admissible,  unless  ac- 
companied with  the  facts  on  which  they  are  founded  ;  but  having  sta- 
ted the  appearance,  conduct,  conversation,  or  other  particular  facts, 
from  which  the  state  of  testator's  mind  may  be  inferred,  they  are  at 
liberty  to  express  their  belief  or  opinion,  as  the  result  of  those  facts. 
Ibid 
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.  45.  As  a  general  proposition,  affirmative  testimony  should  outweigli  ne- 
gative. This  rule,  however,  does  not  apply  -where  some  of  the  ■witness- 
es swear  that  the  testator  could  measure  corn,  calculate  interest,  &c.  and 
others  that  he  could  not.  The  testimony  in  both  cases,  is  of  the  same 
character.    Ihid. 

40.  The  opinion  of  a  witness  may  be  given  in  evidence  as  to  the  insol- 
vency of  a  party,  provided  it  is  accompanied  by  the  facts  upon  which 
the  opinion  is  founded.  Crawford,  Gov.  &c.  vs.  Andrews  and  others.  6 
Ga 244 

47.  A  witness  cannot  be  discredited  by  proof  of  statements  made  out  of 
Court,  irreconcileable  with  his  testimony,  until  he  has  first  been  ex- 
amined as  to  the  time,  place,  person  and  circumstances  involved  in 
the  statements  proposed  to  be  proved.     Willia^iw  vs.  Turner.    1  Ga. .  348 

48.  One  of  the  methods  of  impeaching  a  witness,  is  by  proving  that  he 
has  made  statements  out  of  Court,  contrary  to  what  he  has  testified  at 
the  trial.  But  before  this  can  be  done,  the  witness  must  be  first  asl^ed, 
himself,  upon  cross-examination  or  upon  a  direct  examination,  at  the 
instance  of  the  party  who  seeks  to  bring  his  credit  into  question, 
whether  or  no  he  has  said  or  declared  that  which  is  intended  to  be 
proved.     Johnson  vs.  Kinsey,     1  Ga 428 

49.  Where  a  party  seeks  to  impeach  the  testimony  of  a  witness,  on  the 
ground  that  he  has  made  contradictory  statements,  it  is  incumbent  on 
the  party  to  announce,  when  so  required,  the  statement  he  seeks  to 
contradict,  ihat  the  Court  may  judge  of  its  materiality.     Williams  et 

al.  vs.  Chapman.     1  Ga 467 

60.  The  rule  requiring  to  lay  the  foundation  for  impeaching  a  witness, 
by  first  inquiring  of  the  witness  whether  or  not  he  has  made  the  state- 
ments, does  not  apply  where  the  evidence  to  impeach  the  witness  is 
his  sworn  depositions,  previously  taken  in  the  same  cause.    Ibid. 

51.  The  opinion  of  a  witness,  (other  than  the  subscribing  witness,  or  a 
physician,)  is  not  competent  to  prove  the  insanity  of  a  grantor,  un- 
less the  facts  and  circumstances  are  stated,  on  which  it  is  founded. 
DicTcen  vs.  Johnson.     7  Ga 484 

52.  In  an  action  by  B  against  C,  for  money  deposited  with  C  by  A,  as 
the  agent  of  B  :  Held,  that  A  is  not  a  competent  witness  for  the  plain- 
tiff to  prove  the  liability  of  C.    Montgomery,  Adm'r,  iSsc.  vs.  Evans.    8 

Ga 178 

58.  A  naked  trustee  is  a  competent  witness  in  an  action  to  which  he  is 
not  a  party.     Hardwick  vs.  Hook,  Receiver.     8  Ga 354 

54.  Upon  an  issue  founded  on  an  affidavit  of  illegality,  filed  by  an  ad- 
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ministratoT  de  bonis  non,  with  the  will  annexed,  to  a  general  judgment 
against  the  precedent  executor  to  the  will,  which  was  levied  on  the 
property  of  the  estate  in  the  hands  of  the  administrator:  I/eld,  that 
legatees,  under  the  will,  who  have  been  paid  their  legacies,  are  com- 
petent witnesses  when  called  for  the  administrator.  Johnson,  Adm'r, 
vs.  Lewis.    8  Oa 460 

55.  When  the  dispute  is  as  to  localities,  a  diagram  drawn  in  accordance 
with  the  testimony  of  a  witness,  may  be  submitted  to  the  Jury,  with- 
out having  been  first  exhibited  to  the  witnes.s,  whose  evidence  it  con- 
tradicts.   Bishop  vs.  The  State.     9   Ga 121 

56.  In  an  action  against  the  surety  to  a  note  to  which  the  defence  was 
usury:  Held,  that  the  maker,  upon  being  released  from  all  liability, 
was  a  competent  witness  for  the  defendant,  Barnett  et  al.  vs.  Trout- 
man.     9  Qa 36 

57.  A  witness  may  be  interrogated  as  to  the  state  of  his  feelings  towards 
a  party,  in  order  to  show  the  bias  under  which  he  testifies.  .  It  is  not 
competent  to  inquire  into  the  cause  of  his  hostility.  Bishop  vs.  The 
State.     9    Oa 121 

58.  Where  a  witness  had  been  security  on  an  administration  bond  for  a 
short  time,  and  was  discharged  from  all  future  liability  by  the  Court 
of  Ordinary :  Held,  that  such  witness  was  competent  in  a  suit  by  per- 
sons claiming  to  be  distributees  of  the  intestate  against  the  adminis- 
tratrix, to  prove  in  behalf  of  such  administratrix,  that  the  complain- 
ants were  not  entitled  to  any  share  of  the  estate ;  and  that  the  record 
of  the  judgment  against  such  administratrix,  would  not  be  even^rma 

facie  evidence  of  the  liability  of  such  discharged  surety,  in  a  suit  on 
the  administration  bond,  there  being  no  allegation  of  mal-admlnistra- 
iion.    Beall  vs.  Beall,  Admix.     10  Ga 342 

69.  A  witness  speaking  of  a  contract  between  two  persons,  which  he 
heard,  said  "  the  understanding  was,  that  Davis  should  pay  himself  out 
of  the  said  amount,  for  his  trouble  and  expense.  The  balance  to  go 
to  his  daughter,  Frances :"  Held,  to  be  admissible  evidence.  Moody 
and  Wife  vs.  Davis.     W  Ga 403 

60.  It  is  an  elementary  principle  of  the  law  of  evidence,  that  the  under- 
standing and  opinion  of  witnesses  are  not  to  be  received,  except  in 
matters  of  science  and  a  few  special  cases  resting  upon  peculiar  cir- 
cumstances.   Berry  rs.  The  State.     10  Ga 611 

61.  It  is  the  business  of  the  witness  to  state  facts,  and  it  is  the  proyince 
of  the  Jury,  under  the  direction  of  the  Court,  to  draw  such  informa- 
tion and  conclusions  from  these  facts,  as  in  their  judgment  they  will 
warrant.     1  bid. 
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C2.  In  a  variety  of  cases,  witnesses  are  permitted  to  give  tlieir  opinion 
in  evidence,  in  connection  -with  the  facts  upon  which  it  is  formed. 
Ibid. 

63.  In  cases  of  insanity,  the  rule  of  allowing  a  witness  to  express  his  be- 
lief, when  coupled  with  the  facts  upon  which  it  is  founded,  is  now 
generally,  if  not  universally  admitted.    Ibid. 

64.  Is  it  possible  to  draw  a  line  of  demarkation,  and  to  state  definitely 
in  what  class  or  classes  of  cases,  the  opinion  of  the  witness  may  be  ex- 
pressed, and  when  it  must  be  excluded?     Quere.     J  bid. 

65.  Where  the  question  at  issue  is  one  of  opinion  merely — as  that  of  san- 
ity or  insanity,  solvency  or  insolvency,  personal  identity,  handwriting, 
age,  &o. — in  all  such  cases  it  should  be  allowable  for  the  witness  to 
give  his  opinion,  coupled  with  the  facta  from  which  it  is  formed.  Ibid. 

66.  Where  matters  of  fact  are  to  be  tried — as  contracts,  crimes,  trespass- 
es on  the  case,  torts,  and  such  like — the  testimony  should  be  restrict- 
ed to  words  and  facts  only.    Ibid. 

67.  Looking  to  the  n-atiiro  of  the  investigation,  i.snot  the  rule  founded  in 
good  sense  and  the  nature  of  things  ?     Quere.    Ibid. 


V.  PAROL  EVIDENCE:  ADMISSIBILITY,  Ac:  HEREIN  OF  SECON- 
DARY EVIDENCE. 

1.  Notice  must  be  given  to  produce  an  original  paper  proved  to  be  in 
the  possession  of  the  adverse  party,   before  secondary  evidence  can 

be  received  of  its  contents.     Bank  of  So.  Ca.  vs.  Brown.    Dudley 64 

2.  Where  secondary  evidence  is  let  in,  it  is  subject  to  the  same  rule  as 
primary  evidence.     Ibid.     See,  also,  Qa.  Decisions,  part  II. 205 

3.  Parol  evidence,  which  denies  or  varies  a  record,  is  inadmissible. 
Crockett  vs.  Ronton.    Dudley 265 

4.  Parol  evidence  is  admissible  to  raise  a  latent  ambiguity  in  a  grant, 
and  then  to  explain  it.  Lessee  of  Meadows  vs.  Barry.  Ga.  Decisions, 
part  1 80 

5.  If  there  be  a  mistake  in  the  christian  name  of  the  grantee,  it  may  be 
explained  by  parol  evidence.    I  bid 

6.  An  express  trust  as  to  personalty,  may  be  proved  by  parol.    Martin 

et  al.  vs.  Greer  et  al.     Ga.  Decisions,  part  I. 1 09 
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I.  Parol  evidence  is  inadmissible  to  vary  or  add  to  a  record.  Stell,  Guar- 
dian, vs.  Glass.     1  Kelli/ 486 

8.  It  is  admissible  to  rebut  an  allegation  that  an  order  of  the  Court  of 
Ordinary  was  fraudulently  procured.    Jiid. 

9.  Parol  evidence  is  inadmissible,  to  contradict  or  vary  the  terms  of  a 
written  agreement.    Rogers  vs.  Atkinson.     1   Kelly 18 

10.  When  the  contract  is  reduced  to  writing,  conversations  or  stipula- 
tions anterior  to  or  cotemporaneous  with  the  written  instrument,  are 
supposed  to  be  merged  in  it,  and  are  not  allowed  to  be  proved  by  oral 
testimony.     Ibid. 

II.  If  it  were  not  necessary  in  the  first  instance  to  have  the  contract 
reduced  to  writing,  parol  evidence  may  be  received  of  conversations, 
and  circumstances  SK6s«5'«emi  to  the  time  of  making  the  agreement, 
to  show  that  the  parties,  upon  sufficient  consideration,  consented 
afterwards  to  vary  the  contract  or  add  some  new  stipulation.     Ibid. 

12.  Parol  evidence  is  admissible  to  explain  latent  ambiguities,  to  rebut 
an  equity  and  to  contradict  a  receipt.    Ihid. 

13.  Parol  evidence  admissible,  to  show  whether  Justices  of  the  Inferior 
Court  (signing  a  note  with  the  addition  of  the  initials,  J.  I.  C.) 
made  the  contract  individually  or  in   their  official  capacity.     Ghent 

et  al.   vs.  Adams.     2  Kelly 217 

14.  Trusts  in  personalty  may  be  created  and  proven  by  parol.  Kirk- 
Patrick,    Guardian,   vs.    Davison.     2   Kelly 299 

IB.  Parol  evidence  is  inadmissible  to  prove  the  cause  of  taking  a  recog- 
nizance. The  offence  should  be  specified  in  the  recognizance  itself. 
Nicholson  vs.  The  State.     2  Kelly 366 

16.  Where  a  note  was  given  to  a  teacher  by  the  trustees,  saying:  "  We 
the  trustees  of  Oak  Chumpna  Acadetny,  promise,  &c."  Held,  that 
parol  evidence  was  admissible  to  show  in  what  character  the  con- 
tract was  made,  whether  as  individuals,  or  as  the  agents  of  others. 
Cleavland  vs.  Stewart  et  al.    3  Kelly 297 

17.  A  receipt  for  money  may  be  explained  by  parol,  when  there  has 
been  any  imposition  practised  in  obtaining  it,  and  any  facts  may  be 
proved  at  Law,  which  if  true  would  entitle  the  party  to  relief  in 
Equity.     Tarver  vs.  Rankin.    3  Kelly 215 

18.  Parol  evidence  inadmissible,  to  show  that  a  note,  absolute  andunton- 
ditional  on  its  face,  and  indorsed  in  blank,  was  intended  to  be  negoti- 
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ated  at  a  chartered  bank,  for  the  purpose  of  showing  that  the  indorser, 
under  the  Act  of  1826,  was  entitled  to  notice.  Stubbs  vs.  Ooodall.  i 
Ga 106 

19.  Where  a  note  payable  to  B,  is  indorsed  at  the  time  of  its  execution 
by  C,  parol  evidence  is  inadmissible  to  show  that  C  agreed  to  be  liable 

as  original  promisaor.     Collins  vs.  Mverett.    4  Ga 265 

20.  Parol  evidence  is  inadmissible,  to  prove  any  contract  different  from 
the  written  agreement,  unless  from /ra«d,  accident  or  mistake,  the  in- 
strument fails  to  speak  the  intention  of  the  pai'ties.     Wynn,  Shannon 

<fc  Co.   vs.   Cox.     5  Ga 3TS 

21.  Pai-ol  evidence  is  admissible  in  a  suit  by  the  plaintiff  against  the 
defendants,  as  joint  and  several  makers  of  a  note,  to  show  that  one  was 
surety  only  to  the  paper — such  fact  not  appearing  on  the  face  of  the 
note  il self.     Bankof  St.  Marysvs.  Mumford d  Tyson.     Ij  Ga 44 

22.  Where  a  nute  is  made  by  A  <fe  B,  and  they  say  I  promise  to  pay  to 
the  order  of  B,  it  is  a  joint  and  several  note.  Suit  being  brought  up- 
on this  note  by  the  holder  against  B,  a.s  maker :  jHeW,  that  B  is  an 
original  promissor,  and  that  parol  evidence  is  inadmissible  to  show  that 
B  signed  the  note  as  surety  only;  and  thereby  let  him  in  to  the  bene- 
fit of  the  Act  authorizing  sureties  to  give  notice  to  holders  of  notes, 
<Sec.  to  proceed  to  collect  the  same.  By  Judge  N"isbet,  dissenting. 
Ibid. 

23.  Parol  evidence  is  admissible  to  establiBh  the  fact  of  the  sale  of  per- 
sonal property,  and  the  time  when  it  was  made,  notwithstanding  the 
contract  was  reduced  to  writing.  But  the  document  itself  is  the  best 
evidence  of  the  terms  of  the  agreement.     Thompson  vs.  Mapp.    6  Qa.  260 

24.  If  the  subscribing  witnesses  to  a  deed  reside  without  the  State, 
secondary  evidence  may  be  resorted  to,  to  prove  its  execution.  Har- 
ris vs.  Cameron.     6   Ga 382 

26.  To  admit  secondary  evidence  of  the  contents  of  a  paper,  its  exis- 
tence must  be  proven,  and  its  destruction  or  loss.  Doe  ex  dem. 
Vaughn  vs.  Biggers.     6  Ga 188 

26.  When  the  loss  of  a  paper  is  relied  on,  the  law  does  not  require  posi- 
tive proof  of  loss  ;  but  proof  suflScient  to  raise  a  reasonable  presump- 
tion.   Ibid. 

27.  It  is  the  province  of  the  Court  to  determine  whether  the  loss  is  suf- 
ficiently proven  to  admit  secondary  evidence.    Ibid. 

28.  Before  secondary  evidence  will  be   admitted,   the  party  will  be  re- 
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quired  to  show  that  he  has  exhausted,  in  a  reasonable  degree,  all  the 
sources  of  information  and  means  of  discovery  which  the  nature  of  the 
Case   suggests,  and  ■which  were  accessible  to  him.    Ibid. 

29.  Where  a  paper  has  been  traced  into  the  possession  of  a  person,  rea- 
sonable diligence  must  be  used  to  procure  the  testimony  of  that  person 
before  secondary  eridence  is  admissible.    Ibid. 

SO.  Where  the  person  is  without  the  jurisdiction  of  the  Court,  may  not 
secondary  evidence  be   admitted  i     Query.    Ibid. 

81.  The  rule  as  to  the  admission  of  secondary  evidence,  is  this:  where 
there  is  no  ground  for  presuming  that  better  secondary  evidence  ex- 
ists, any  proof  is  received  which  is  admissible  by  the  other  rules  of  law, 
unless  the  objecting  party  can  show  that  better  evidence  was  previ- 
ously known  to  the  other  party,  and  might  have  been  produced. 
Ibid. 

32.  Presumption  of  the  loss  of  a  paper  may  arise  from  lapse  of  time^ 
which  will  be  taken  into  account,  in  determining  the  question  of  dili- 
gence in  the  search.     Ibid. 

33.  A  executed  his  bond  to  B,  conditioned  to  make  him  a  title  to  a  tract 
of  land  therein  described,  whenever  the  litigation  then  pending  re- 
specting it,  should  terminate.  B  brought  suit  on  the  bond,  alleging 
forfeiture  thereof,  in  which  there  was  a  verdict  and  judgment  for 
the  defendant,  upon  the  "general  issue."  .HeW,  that  the  former  re- 
covery was  no  bar  to  another  action,  and  that  parol  evidence  was 
admissible  to  show  that,  on  the  first  trial,  no  other  issue  was  submit- 
ted to  the  Jury,  save  only  the  fact  as  to  the  pendency  of  the  litigation 
referred  to  in  the  bond,  and  that  the  testimony  was  restricted  exclu- 
sively to  that  point.     Ezzell  vs.  Maltbie&   Winn,Ex'rs.     6  Ga 495 

84.  In  order  to  prove  the  advertisement  of  a  Sheriff's  sale  in  one  of  the 
public  gazettes  of  this  State,  as  required  by  law,  the  production  of 
the  newspaper  in  which  the  advertisement  was  published,  is  the  best 
evidence;  but  if  that  cannot  be  done,  in  the  exercise  of  ordinary  dili- 
gence, then  a  copy,  taken  from  the  paper  of  iile  in  the  publisher's  of- 
fice, verified  by  the  oith  of  the  publisher,  is  admissible.  Schley  vs. 
Lyon  arid  another.  Trustees.     C  Oa 530 

35.  By  the  4th  section  of  the  Statute  of  Frauds,  the  pi'omise  to  answer 
for  the  debt  of  another  person,  must  not  only  be  in  writing,  but  also 
the  consideration  of  the  agreement.  Parol  evidence  is  inadmissible  to 
prove  a  consideration  extrinsic  of  the  written  agreement.  Henderson 
vs.  Johnson.  6  Ga.  390.  Wain  vs.  Wafers. considered  and  approv- 
ed.    Ibid 
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36.  S,  an  attorney,  gave  to  C,  a  receipt  for  a  note  to  collect,  in  -which 
the  note  is  described,  but  an  indorsement  by  K  omitted  :  Held,  in  an 
action  by  C  against  S,  it  was  competent  to  prove  the  indorsement  by 
parol.     Cox  vs.  Sullivan.     7   Ga 144 

37.  Parol  evidence  is  inadmissible  to  prove  the  contents  of  an  execution 
and  transfer  in  writing,  where  both  facts  are  material  to  the  issue. 
Flov/rnoy  vs.  Newton.    8  Oa 306 

S3.  Where,  from  the  inquiry  which  has  been  made,  it  is  probable  that  a 
book  of  original  entries  has  been  lost  or  destroyed,  and  the  party 
swears  that  it  is  not  in  his  power,  custody  or  control,  secondary  evi- 
dence is  admissible.     Lane  vs.  Morris.    8  Qa •' 463 

39.  The  rule  requiring  the  production  of  the  best  evidence  of  which  the 
nature  of  the  case  is  susceptible,  is  essential  to  the  true  administra- 
tion of  justice.    Fitzgerald  vs.  Adams,  ^c.     9  Oa 471 

40.  The  cases  which  most  frequently  call  for  the  application  of  this  rule 
are  those  which  relate  to  the  substitution  of  oral  for  written  evidence. 
Ibid. 

41.  In  all  cases  where  the  Law  requires  that  the  evidence  of  the  trans- 
action should  be  in  writing,  no  other  proof  can  be  substituted,  so  long 
as  the  writing  exists  and  is  in  the  power  of  the  party.    Hid. 

42.  TSo  secondary  evidence  will  be  allowed  of  the  original  summons  to 
a  Justices'  Court,  and  the  return  of  the  Constable  thereon,  until  dili- 
gent search  has  been  made  for  this  primary  proof.     Ibid. 

43.  Upon  the  question  of  dili  gcnce  in  the  search  for  written  documents, 
so  as  to  entitle  the  party  to  introduce  secondary  evidence,  he  must 
show  that  he  has  in  good  faith  exhausted  all  the  sources  of  infor- 
mation and  means  of  discovery  which  the  nature  of  the  case  would 
naturally    suggest,  and  which  are  accessible  to  him.    Ellis  vs.  Lessee 

of  Smith.     10  Ga 253 

44.  The  exceptions  to  the  general  rule,  requiring  the  testimony  of  the 
attesting  witnesses,  stated.    Ibid. 

45.  If  a  party  wishes  to  introduce  a  copy  deed  in  evidence,  it  will  be  a 
sufficient  compliance  with  the  rule,  to  swear  that  the  original  deed, 
in  his  belief,  is  lost  or  destroyed,  and  that  it  is  not  in  his  custody,  pow- 
er or  control.    Batteree  vs.  Nelson.     10  Ga 439 

See  Principal  and  Agent,  III     i. 
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VI.     BUBDEN  OF  PROOF. 

1.  In  an  action  upon  a  bond  conditioned  to  pay  a  debt  by  instalments, 
or  to  pay  rent,  the  simple  production  of  the  bond,  on  the  part  of  the 
plaintiff,  is  sufficient  to  put  the  defendant  upon  the  proof  of  the  per- 
formance of  the  condition  ;  and  the  same  pi'inciple  is  applicable  to  a 
bond  conditioned  to  deliver,  on  a  day  certain,  deeds  or  muniments  of 
title.     Stewart  vs.  Grimes  et  al.     Dudley 209 

2.  The  lessor  of  the  plaiufiff  need  not  produce  evidence  of  the  identity 
of  the  person  under  whom  he  claims.  A  grant  or  deed  to  a  person 
of  that  name,  makes  out  a  presumptive  case,  and  casts  the  onus  on 
the  opposite  party.     Lessee  of  Terrell  vs.  Deane  et  al.     6a.  Dec.  part 

II. 140 

3.  The  returns  of  an  administrator,  executor,  or  guardian,  are  only  fri- 
ma  /acit- evidence  in  their  favor,  and  may  be  impeached,  the  burden 
of  proof  being  on  the  party  impeaching  them.     Brown  vs.  Wright.     5 

Ga 29 

4.  Where  there  has  been  an  improper  separation  of  the  Jury,  during 
the  trial,  the  presumption  is,  that  it  is  hurtful  to  the  prisoner  ;  and 
the  onus  is  on  the  State  to  show  that  it  was  not.  Monroe  vs.  The 
State.     5    Ga 85 

6.  Where  property  is  levied  on  and  claimed  under  a  sale  under  foreclos- 
ure of  a  mortgage :  Held,  thatthe  judgment  of  foreclosure  is  prima 
facie  evidence  of  indebtedness,  and  casts  the  burden  on  the  plaintiff 
in  fi.  fa.  of  showing  a  want  of  consideration  in  the  mortgage.  Wil- 
liams vs.  Kelsey  c£'  Hoisted.     6    Ga 365 


C.  Proof  of  the  possef-^ion  by  defendant  in  fi.  yb.  at  the  time  or  sub- 
sequent to  the  date  of  the  judgment,  of  a  .slave  of  the  same  name, 
stx  and  age  with  the  slave  levied  on  :  Held,  sufficient  to  cast  the 
o»ia  on  the  claimant.     Deloach  &  Wilcoxson  vs.  Myrick.     6  Ga 410 

7.  When  a  grantor  goes  into  Chancery  to  avoid  his  own  deed,  on  the 
ground  of  insanity,  the  burden  is  upon  him  to  prove  it  at  the  time  the 
deed  wa."!  executed,  the  law  presuming  sanity.  But  if  habitual  in- 
sanity is  proven  previous  to  the  execution  of  the  deed,  the  presump- 
tion of  law  is,  that  it  continues  to  the  time  when  the  deed  was  execu- 
ted; and  the  burden  of  proving  sanity,, at  the  making  of  the  deed,  is  de- 
volved upon  the  other  side.     DieJceii  vs.  Johnson.     1  Ga 484 

8.  A  purchaser  at  Sheriff  'a  sale  has  only  to  show  his  deed,  the  execution 
under  which  the  land  was  sold,    and  prove  title  in  the   defendant. 
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or  possession  since  the  rendition  of  the  judgment,  and  the  onus  proban- 
<Zi  is  cast  upon  the  opposite  party.  Whatley  vs.  Lessee  of  JVewson.  10 
Oa ; .     74 

See  Insanity.   J. 


VII.     HEARSAY:    AND  HEREIN  OF  THE  SAYINGS  OF   SLAVES. 

1.  Hearsay  evidence  is  not  admissible  to  prove  age.  Hoe  vs.  Lessee  of 
Neal.     Dudley 168 

2.  The  sayings  of  a  sick  negro  to  her  physician,  cannot  lie  given  in  evi- 
dence, except  as  to  the  disease  with  which  she  is  afflicted  at  the  time. 
Brown  vs.  Lester.     Ga.  Decisions,  part  1 11 

S.  In  an  action  for  deceit,  by  A  against  B,  for  representations  in  a  letter 
concerning  C,  declarations  of  B  to  C,  at  the  time  the  letter  was  writ- 
ten, are  inadmissible,  unless  communicated  to  plaintiff.  Young  vs. 
Hall,    i  Ga 95 

4.  It  is  not  competent  to  prove  insanity  by  the  reputation  of  the  neigh- 
borhood.    Foster  vs.  Brooks,  Adm'r.     6  Ga 28'7 

5.  An  ancient  boundary,  corner  or  station  tree,  cannot,  generally,  be 
proved,  otherwise  than  by  reputation — consequently,  hearsay  evidence 
is  admissible  for  this  purpose,  from  the  necessity  of  the  case.  It  is 
not  the  best  testimony,  however,  to  prove  the  identity  of  a  tract  of 
land ;  there  being  higher  evidence  of  the  fact  in  the  power  of  the  par- 
ty.    Martin  vs.  Atkinson.     1  &a ., 228 

6.  When  the  value  of  depreciated  bills,  at  a  particular  time,  is  to  be  pro- 
ven, the  proof  should  apply,  with  reasonable  certainty,  to  that  time, 
and  hearsay  cannot  be  admitted  to  prove  their  value.  Bethune  vs. 
McOleary.     8    Ga 114 

1.  The  sayings  of  an  agent,  after  his  actings  as  agent,  are  not  compe- 
tent to  prove  his  agency.     Colquitt  vs.  Thomas  ct  al.     S  Ga 258 

Si.  The  sayings  of  an  attorney,  who  has  sold  a  note  belonging  to  his  cli- 
ent, without  authority,  relative  to  the  title  to  the  note,  not  made  at 
the  time  of  the  sale,  are  inadmissible  in  a  suit  between  the  purchaser 
and  the  true  owner  of  the  note.     Thomas,  Adm'r,  vs.  Kinsey.     SGa..  421 

9.  Hearsay  evidence  admissible  to  prove  birth  and  pedigree,  but  inad- 
missible to  create  or  destroy  title  to  property.  Carter  and  Wife  vs. 
Buchanan.    9  Ga-.  ■ 639 

10.  On  the  trial  of  an  indictment  against  a  free  white  citizen,  the  State 
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may  give  in  evidence  the  confessions  of  a  negvo,  even  wheu  extorted 
by  tlie  pain  of  punishment,  provided  they  are  proved  by  a  white  per- 
son, not  as  independent  testimony,  but  as  an  inducement  and  an  illus- 
tration of  what  was  said  and  done  by  the  accused — he  being  present, 
consenting  that  the  negro  should  tell  all  he  knew.  Berry  us.  The 
State.     10   Ga 511 


Vlir.     ADMISSIONS. 

1.  It  is  -well  settled  that  no  advantage  shall  betakenof  admissioDsmade 
to  secure  one's  peace,  or  in  the  way  of  a  compromise :  and  if  an  ac- 
knowledgment and  promise  for  this  purpose  be  replied  to  a  plea  of  the 
Statute  of  Limitations,  the  evidence  will  be  rejected.     Hic/cs  <k  Lord 

vs.  Thomas.     Dudley 218 

2.  In  claim  cases,  the  admissions  of  the  defendant  in  fi.  fa.  before  suit, 
may  be  given  in  evidence  to  sustain  the  title  of  the  claimant.     Jones 

&  Co.  vs.  Dally.     Ga.  Dec.  part  1 44 

3.  In  an  action  upon  a  Sheriff's  bond  against  his  sureties,  his  admissions 
zxQ  prima  facie  evidence  to  charge  them,  unless  made  fraudulently  or 
by  mistake,  or  having  relation  to  money,  the  payment  of  which  is  not 
guarantied  by  the  bond.     Stephens  et  al.  vs.  Crawford,  Gov.     \  Kelly..  B78 

4.  Where  one,  through  a  mistake  of  the  law,  acknowledges  himself  un- 
der an  obligation  which  the  law  will  not  impose,  he  shall  not  be  bound 
thereby.     Solomon  vs.  Solomon,  Exr.     2  Kelly 30 

5.  The  admissions  of  one  member  of  a  firm,  who  is  not  a  party  to  the  suit, 
when  the  Court  is  satisfied  that  the  partnership  has  been  established,  may 
be  given  in  evidence  to  charge  the  other  members.  McCutchin  vs. 
Bankston.     2   Kelly 245 

6.  The  admissions  of  a  third  person,  from  whom  the  title  emanates,  which 
affects  his  interest,  made  whilst  in  possession,  or  before  he  parts  with  the 
title,  are  admissible  in  evidence  against  all  who  claim  under  him.  Car- 
ter and  Wife  vs.  Buchanan.     S  Kelly 51*1 

1.  Statements  made  by  a  third  person,  in  the  presence  of  a  party,  and 
not  contradicted,  are  admitted  with  great  circumspection  and  caution, 
but  only  when  the  party  adducing  the  evidence  first  proves  that  the 
person  to  whom  the  statements  were  made,  assented  to  them,  either 
expressly  or  by  his  silence.    Ibid. 

3.  When  A  is  in  possession  of  property  and  about  to  make  his  will,  and 
inquires  of  B,  "  what  shall  I  do  with  Jenny  ?  (a  slave  in  his  possession,) 
and  B  answers,  "yoM  can  do  nothing  with  Jenny,  beea/use  I  have  ffiven  her 
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to  your  daughter  Esther  ;"  Held,  tiat  both  the  question  and  the  answer 
should  be  admitted,  that  the  Jury  may  judge  of  the  intention  of  A,  in 
asking  the  question.     Ihid. 

9.  Oifers  of  compromise,  with  a  view  to  settle  or  prcvout  litigation,  are 
inadmissible;  but  an  independent  acknowledgment  of  a  fact,  may  be 
received, 'although  made  pending  a  treaty  for  the  amicable  adjustment 

of  a  controversy.      Tlie  Ilayor,  &c.  vs.  Howard.     6  Ga 213 

10.  The  declarations  of  a  party,  while  in  the  possession  of  property,  as 
to  the  ownership,  when  against  his  interest,  may  be  given  in  evidence 
against  one  who  subsequently  acquires  a  title  from  the  declarant. 
Maxwell  vs.  Harrison.     3  Ga 61 

11.  The  admissions  of  a  party,  made  under  oath  as  a  witness,  or  on  a 
voluntary  aflSdavit,  may  be  given  in  evidence  against  him,  in  a  suit  in 
which  he  is  a  party.    Ibid. 

12.  The  declarations  of  a  vendor,  who  has  parted  with  the  title  to  the 
property,  are  illegal  when  sought  to  be  given  in  evidence  against  his 
vendee,  unless  it  clearly  appears  such  declarations  were  made  while 
he  was  the  owner  of,  or  in  possession  of  the  property,  at  the  time  the 
declarations  were  made.    Settle  vs.  Alison  et  al.    8    Ga 201 

15.  The  answer  of  one  co-partner  to  a  bill  in  Equity,  filed  against  the  co- 
partnership, which  contains  admissions  against  the  interests  of  the 
company,  although  not  filed  as  an  answer  in  the  cause,  may  be  read 
in  evidence,  as  a  written  admission,  on  dueproof  of  its  execution.  Den- 
nis et  al.  vs.  Ray.     9  Ga 449 

14.  Where  a  bill  charges  a  fraudulent  sale  and  purchase  under  execu- 
tion of  complainant's  property  by  defendant,  proof  of  admissions  by 
complainant,  that  the  sale  was  made  in  pursuance  of  an  agreement 
between  himself  and  defendant,  is  admissible.  Peacock  vs.  Terry.  9 
Ga 137 

16.  Confessions  extorted  by  hope  or  fear  cannot  be  given  in  evidence 
against  the  prisoner  or  any  body  else.     Berry  vs.  The  State.     10   Ga..  511 

16.  The  admissions  of  a  party,  which  are  to  be  inferred  from  his  acqui- 
escence in  the  verbal  statements  of  others,  made  in  his  presence,  ought 
to  be  regarded  with  great  caution,  unless  the  evidence  be  of  such  di- 
rect declarations,  and  of  that  kind  which  naturally  calls  for  a  contra- 
diction; or  some  assertion  made  to  the  party  with  respect  to  his 
rights,  which  by  his  silence  he  acquiesces  in,  it  ought  not  to  be  re- 
ceived at  all.     Rolfe  vs.  Rolfe.     W  Ga 148 

See  Ante,   VII.  10. 
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IX.     EVIDENCE  ON  FORMER  TRIAL,,  &o. 

1.  Testimony  taken  by  interrogatories  upon  a  former  claim,  (which  had 
been  dismissed,)  to  the  same  property,  between  the  same  parties  and 
upon  the  same  question,  is  admissible.  Evans  vs.  Lampkin  et  al.  Dud- 
ley        193 

2.  What  a  witness,  who  is  since  dead,  testified  in  a  former  action,  be- 
tween the  same  parties,  when  the  same  point  was  in  issue,  may  be 
proved  in  a  second  action  by  one  who  heardhim  give  evidence.  Jack- 
son vs.  Zoude.    R.  M.  Charl 38 

3.  But  the  witness  must  be  competent  to  speak  to  the  whole,  and  not  to 
a  part  only  of  the  testimony  of  deceased  witness.     Ibid. 

4.  Quere,  Whether  the  second  witness  must  be  required  to  repeat  the 
very  words,  or  the  substance  only  of  such  testimony  ?     Ibid. 

5.  Interrogatories  taken  in  one  case,  in  order  to  be  used  in  another,  must 
be  between  the  same  parties  and  relate  to  the  same  subject-matter ;  and 
then  will  be  introduced,  only  from  the  necessity  of  the  case ;  the  wit- 
ness being  dead,  or  beyond  the  jurisdiction  of  the  Court.  Crawford, 
Gov.  d'c.  vs.  Word  et  al.     1  Ga 445 


X.     VARIANCE:  PLEADINfl  AND  PROOF. 

1.  An  instrument  under  seal,  but  not  described  in  the  pleadings  as  a 
sealed  instrument,  is  inadmissible  in  evidence,  on  account  of  the  vari- 
ance.    Smith  vs.  Baker.     Ga.  Decisions,  part   I. 126 

2.  In  debt  on  judgment,  the  allegation  that  a  sum  certain  was  recov- 
ered as  costs,  is  not  supported  by  a  record  in  which  the  costs  are  left 
in  blank.  The  variance  is  fatal.  Summers  vs.  Mantz  et  al.  Ga.  Dee. 
part  II 73 

3.  An  indictment  charging  the  defendant  with  passing  counterfeit  coin 
to  A,  will  not  be  supported  by  evidence  that  A,  as  agent  of  the  defend- 
ant, passed  the  money  to  B.    Rouse  vs.  The  State,    i  Ga 135 

4.  Where  a  bill  alleged  that  there  was  a  debt  due  on  a  judgment  by  the 
co-partnership  firm  of  E.  W.  &  J.  D.  in  favor  of  C.  B.  and  that  &fi.fa. 
had  issued  thereon,  which  had  been  paid  off  by  T.  C.  &  G.  J.  T.  as  in- 
dorsers;  and  upon  the  trial,  B,fi.fa.  was  offered  in  evidence,  in  favor 
of  0.  B.  vs.  E.  W.  D.  as  principal,  and  J.  D.,  T.  C.  &,  G.  J.  T.  as  indor- 
sers:  Held,  that  the  evidence  was  properly  rejected,  on  the  ground  of 
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misdescription,  there  being  no  offer  to  amend,  ao  as  to  make  the  allega- 
ta and  probata  correspond.     Dennis  et  al.  vs.  Ray,  Receiver,    9  Ga  ••••  449 

5.  A  note  given  for  rent  of  a  store-house,  is  described  in  the  writ  as  given 
for  rent,  omitting  "of  a  store-house :"  Held,  not  to  be  a  fatal  variance, 
under  our  Statute.     White  et  al.  vs.  Molyneux.     i  Kelly 126 


XL    REB  GESTAE. 

1.  Facts  that  occurred  at  or  about  the  time  of  the  fatal  rencontre,  in- 
volving the  conduct  of  the  deceased,  which  might  have  been  observed 
by  the  slayer,  are  competent  and  admissible  in  evidence,  -without  pre- 
cedent proof  that  he  had  notice  of  them.  Reynolds  vs.  The  State.  1 
Kelly 230 

2.  Res  gestce  are  the  circumstances,  acts  and  declarations  which  grow 
out  of  the  main  fact — are  ootemporaneous  with  it,  and  serve  to  illustrate 

its  character.     Carter  and  Wife  vs.  Buchanan.     S  Kelly 51*7 

3.  Declarations  of  a  party,  to  be  admitted  as  part  of  the  res  gestce,  must 
be  at  the  time  of  the  transaction  they  are  intended  to  explain — must 
be  calculated  to  unfold  its  nature  and  quality,  and  must  harmonize 
with  it.    Ibid. 

4.  Declarations  of  the  donor,  made  on  the  evening  of  the  same  day  on 
which  the  alleged  gift  was  made,  but  after  it  was  made,  going  to  show 
that  there  was  a  gift,  and  the  manner  of  it,  are  not  admissible  as  parts 
of  the  res  gestce.     Ibid. 

5.  A  subscribing  witness  to  a  will  may  prove,  as  part  of  the  res  gestce,  the 
declaration  of  the  testator,  at  the  time  of  the  attestation,  that  the  in- 
strument was  his  will.    Ronds  vs.  Gray.     Ga.  Dec.  part  II. 136 

6.  Such  proof  may  go  to  the  Jury,  as  evidence  of  the  revocation  of  a  for- 
mer will,  not  found  after  testator's  death,  of  which  a  copy  had  been 
established.    Ibid. 

7  When  an  act  is  done,  to  which  it  is  necessary  to  ascribe  a  motive,  it 
is  always  considered,  that  what  is  said  at  the  time,  from  which  the 
motive  may  be  collected,  is  a  part  of  the  res  gestce.  Monroe  vs.  The 
State.    5  Ga 85 

8.  In  general,  what  a  party  says  is  not  evidence  in  his  favor,  unless  it  be 
a  part  of  a  conversation,  some  other  part  of  which  has  been  already 
given  in  evidence ;  but  where  the  declarations  of  the  party  accompa- 
ny the  act,  it  becomes  a  part  of  the  transaction,  and  is  admissible. 
Ibid. 

40 
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9.  The  declarations  of  a  defendant,  antecedent  to  the  fact,  are  sometimes 
admissible,  as  tending  to  explain  and  reconcile  his  conduct,  and  to 
discover  the  quo  animo  with  which  the  act  was  committed.    Ibii. 


XII.    PRESUMPTIONS. 

1.  Presumptive  evidence  will  be  received,  in  proof  of  any  fact  involved 

in  a  criminal  prosecution.     The  State  vs.  Calvin  et  al.    R.  M.  Chart.. .  151 

2.  A  will  being  executed,  proof  that  it  remained  in  testator's  possession, 
and  could  not  be  found  after  his  death,  is  evidence  of  a  revocation. 
Bonds  vs.  Gray.     Ga.  Dec.  part  II 136 

3.  The  presumption  of  the  duration  of  life,  with  respect  to  persons  of 
whom  no  account  can  be  given,  ends  at  the  expiration  of  seven  years 
from  the  time  when  they  were  last  known  to  be  living.  Lessee  of  Cofer 

vs.  Flanegan.     1  Kelly 543 

4.  Evidence  of  possession  of  a  slave,  derived  from  the  donor,  in  the  fa- 
ther of  a  child  to  whom  it  is  alleged  it  was  given,  is  admissible,  as  ex- 
planatory of  the  possession,  though  it  is,  of  itself,  no  proof  of  a  gift. 
Carter  and  Wife  vs.  Buchanan.     3  Kelly BIT 

5.  "Where  a  Justice's  Court  execution  ia  lost,  and  its  contents  proven, 
and  also  a  levy  on  land  by  the  Constable,  and  a  return  of  the  same  to 
the  Sheriff,  the  Court  will  presume  that  there  was  also  on  it  the  entry 
of  "  no  personal  property  to  be  found."     Lessee  of  Vaughn  vs.  Biggers. 

&  Ga 188 

6.  The  general  rule  is,  that  where  an  officer  is  required  to  do  an  act,  the 
omission  to  do  which  would  be  a  culpable  neglect  of  duty  on  his  part, 
it  ought  to  be  intended  that  he  has  duly  performed  it,  unless  the  con- 
trary is  made  to  appear.     Ibid. 

1.  Presumption  of  the  loss  of  a  paper  may  arise  from  lapse  of  time, 
which  will  be  taken  into  account,  in  determining  the  question  of  dili- 
gence in  the  search.  Ibid.  See,  also,  Fretwell  vs.  Lessee  of  Morrow. 
1  Ga 264 

8.  Where  the  presumption  of  a  grant  is  raised  by  parol  evidence,  the 
same  may  bo  rebutted  by  the  same  species  of  evidence.  English  vs. 
Doe  ex  dem.  Register.    1    Ga 387 

9.  The  black  color  of  the  African,  is  prima  facie  evidence  of  slavery. 
The  Macon  &  Western  R.  R.  Co.  vs.  Holt.    8  Ga IST 

10.  Fraud  cannot  be  presumed  at  law,  but  it  may  be  proven  by  circum- 
stances.    Colquitt  vs.  Thomas.    8  Ga 258 
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11.  To  make  an  indorsement  of  a  payment  by  the  holder  of  a  note,  ad- 
missible evidence  to  rebut  the  presumption  of  the  Statute,  it  must  be 
shown  that  it  was  done  by  the  privity  of  the  promissor,  or  that  it  was 
entered  when  its  operation  would  be  against  the  interestfof  the  party 
making  it.    Smith  vs.  Simms,  Adm'r.    9  Ga 418 

12.  Whether  a  father  permit  property  to  go  home  with  his  daughter  im- 
mediately upon  her  marriage,  or  at  any  subsequent  period,  if  he  suf- 
fer it  to  remain  there  for  a  number  o(  years,  the  presumption  of  law 
is,  that  he  intended  it  as  a  gift.     Carter  and  Wife  vs.  Buchanan.     9 

Ga 6S9 

13.  A  judgment  is  presumed  to  be  paid,  after  twenty  years.  This  pre- 
sumption may  be  rebutted.    Burt  vs.  Gasey.    10   Ga 178 

See  Grants,  21. 

Exceptions.     See  Bill  of  Exceptions. 

Exchange.    See  Sills  of  Exchange. 


EXECUTIONS. 

I.  generally:  and  herein  of  their  lien,  &c. 

II.  OF  levies  and  sales  :  AND  herein  of  what  is  subject, 

AND    OF    GIVING    POSSESSION. 

III.  OF    SATISFACTION    OF    EXECUTIONS   AND    JUDGMENTS. 

IV.  OF    TRANSFERS    OF   EXECUTIONS    AND    JUDGMENTS. 
V.    OF    AFFIDAVITS    OF   ILLEGALITY. 

Aa  to  Mortgage  Fi.  Fas.  see  Mortgage,  111. 
As  to  Tax  Fi.  Fas.  see  Tax. 
As  to  Control  by  Sureties,  see  Sureties. 
As  to  Dormant  Fi.  Fas.  see  Judgment,  VI. 


I.  GENERALLY:  AND  HEREIN  OF  THEIR  LIEN,  laa. 

1.  An  execution  for  taxes,  takes  precedence  of  f,.  fas.  of  older  date,  in 
favor  of  individuals.    Btate  vs.  Pemberton  et  al.    Dudley 15 

2.  Where  the  judgment  is  for  damages  only,  an  execution  for  debt  and 
damages,  is  illegal.     The  Gov.  vs.  Daniel.    R.  M.    Charl 449 

3.  Where  the  process  of  the  Court  is  attempted  to  be  used  oppressively, 
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and  against  justice,  as  by  levying  an  execution  after  the  judgmenthas 
been  satisfied,  the  Court  will  grant  relief,  upon  motion.  Watts  &  Joy- 
ner  vs.  Norton.    R.  M.  Oharl ■ 353 

i.  An  execution  is  valid,  issued  from  a  confession  of  judgment,  -which  ap- 
pears on  the  writ,  and  which  has  been  registered,  together  with  the 
declaration  and  judgment,  upon  the  permanent  records  of  the  Court; 
although  the  Clerk  omitted  to  enter  such  confession  upon  the  min- 
utes.   Davis  vs.  Barlcer.    1  Kelly S60 

6.  Ga.  sa.  may  issue  to  enforce  a  decree  in  Equity,  for  a  specific  sum  of 
moneyi  under  the  13th  Rule  of  Equity  Practice.  Saunders  vs.  Smith, 
Adm'r.     3  JCelly 127 

6.  May  be  amended  so  as  to  conform  to  the  judgment  or  decree,  where 
there  is  a  variance  in  the  amount,  and  also  as  to  the  time  of  its  return. 
Ibid. 

7.  Under  the  Judiciary  Act  of  1799,  an  execution  cannot  issue  until 
four  days  after  the  adjournment  of  the  Court.     Harris  vs.  Wetmore.    5 

Ga 64 

8.  An  execution  issued  afier  the  death  of  defendant,  upon  a  judg- 
ment obtained  before  death,  may  be  levied  on  his  estate  before  the  ex- 
piration of  12  months  from  the  granting  of  administration.     Ingram, 

vs.  Hurt,  Adm'r.     10  Ga 663 

9.  If  P.  a  purchaser  at  Sheriff's  sale,  agrees  with  W.  the  defendant  in 
fi.fa.  that  the  latter  may  redeem  the  property,  by  paying  the  pur- 
chase money  back  to  P.  and  W.  pays  a  part,  and  subsequently,  within 
a  reasonable  time,  does  pay,  or  offers  to  pay  the  balance,  he  acquires  a 
title  to  the  property  which  will  subject  it  to  levy  and  sale  as  his  pro- 
perty. But  if  afcer  such  an  agreement,  and  after  the  payment  back  of 
a  part  only  of  the  purchase  money,  P.  and  W.  together  with  others, 
or  by  themselves,  enter  into  a  new  contract,  by  which  P.  agrees  to 
convey  the  property  to  a  third  person,  and  W.  is  to  payback  to  P.  the 
purchase  money,  and  to  have  satisfaction  entered  upon  a  judgment 
against  him,  held  by  this  third  person,  this  new  contract  is  valid,  and 
the  property  is  not  subject  to  the  lien  of  a  judgment  against  "W.  Daw- 
dle vs.  Neal.     10  Ga 148 

10.  A  sale  of  property  under  a  junior  judgment  and  execution,  passes 
the  title,  as  against  the  lien  of  older  judgments.    Ibid. 

11.  An  execution  issued  upon  an  order  absolute  against  the  Sheriff,  is 
irregular  and  void — the  proper  remedy  being  an  attachment.  The 
sureties  on  his  bond  are  not,  however,  discharged  on  that  account ; 
their  liability  being  for  the  ofiicial  default  of  their  principal,  which  is 
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established  by  the  judgment  ou  the  rule.     Towns,  Gov.  <Ssc.  vs.  Hides 
and  another.     1  Ga 235 

12.  An  alias  Ji.  fa.  cannot  regularly  issue  -without  an  order  of  the  Court 
for  that  purpose,  which  order  set  forth  all  the  previous  proceedings 
■which  had  taken  place  under  the  original  execution.  Watson  vs.  Hal- 
sted,  Taylor  &  Co.    9  Ga 275 

See  Bail,  14;  Interest,  4. 


II.    OF  LEVIES    AND  SALES:    AND  HEREIN  OF  WHAT  IS  SUB- 
JECT, <feo.    OF  GIVING  POSSESSION  TO  PURCHASER. 

1.  If  A  be  present  when  an  execution  is  levied  on  his  property,  as  the 
property  of  B,  andniakes  no  objection,  it  is  only  prima  facie  evidence 
that  he  has  none ;  and  he  may  either  enter  a  claim,  or  publicly  for- 
bid the  sale.  If  he  does  neither,  having  an  opportunity  to  do  so,  it 
will  be  regarded  as  a  fraud  and  bar  his  rights.  Irwin  vs.  Morell. 
Dudley 74 

2.  Money  may  be  taken  in  execution,  if  in  the  possession  of  the  defend- 
ant.   Rogers  vs.  Bullins'  Adm'r.    H.  M.  Charl 196 

8.  "Where  money  is  made  by  the  Sheriff  at  the  suit  of  A,  the  Court  will, 
on  motion,  direct  the  Sheriff  to  pay  it  over  to  an  execution  against  A. 
Ibid. 

4.  And  when   such  money  was  made  at  the  suit  of  A,  as  administrator 
of  B,  the  Court  will  direct  it  to  be  paid  over  to  an  execution  against 
him  as  administrator,  where  it  appears  to  be  the  oldest  lien  against 
the  estate,  and  no  interfering  or  conflicting  claims  by  administrator   , 
or  other  parties,  are  shown  to  exist.    Ibid. 

5.  The  part  of  a  crop  to  which  a  cropper  is  entitled,  under  a  con- 
tract, that  his  portion  was  to  be  assigned  him  after  he  paid  his  em- 
ployer for  provisions,  with  which  he  should  furnish  him  while  he  was 
making  the  crop,  is  not  the  subject  of  levy  until  the  provisions  are 
paid  for.    Hunter  vs.  Bdmondson.     Ga.  Dec.  part  I. 74 

6.  A  Sheriff  may  sell,  under  execution,  the  undivided  intei-est  of  the  de- 
fendant, in  negroes  and  other  personal  property,  and  the  purchaser  at 
such  sale,  becomes  tenant  in  common  with  the  other  co-tenants ;  and 
until  there  is  a  severance  or  destruction  of  the  tenancy  in  common, 
one  or  more  of  the  co-tenants  cannot  maintain  trover  or  trespass 
against  the  others.     Leonard  vs.  Scarborough  and  Wife  et  al.     2  Kelly.     76 

7.  Before  Justices'  Court  executions  can  levy  upon  land  and  negroes, 
they  must  have  the  return  of  "  no  other  personal  property  to  be 
found,"  or  else  that  the  defendant  being  in  possession,  pointed  out 
the  land  and  negroes.    Eoplcins  vs.  Burch.    3  Kelly 224 
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8.  These  entries,  if  omitted,  may  be  made,  nunc  pro  tunc.    Ibid. 

9.  Wli en  presumed.     See   "  JSvidence,"  XII. 

10.  Under  the  Act  of  1833,  requiring  Sheriffs  and  Coroners  to  put 
purchasers  at  Sheriff's  sales  in  possession  of  lands :  ^rfi,  if  posses- 
sion be  not  given  immediately,  or  before  the  next  term  of  the  Court,  or 
before  the  officer  making  the  sale  goes  out  of  ofEce,  that  it  can  only 
be  done  under  an  order  of  the  Court,  Tvith  notice  to  the  tenant. 
Chambers  vs.   Collier.     4  Ga 193 

11.  'When  the  purchaser  enters  into  a  subsequent  agreement  -with  the 
defendant  in  execution,  whereby  he  is  suffered  to  remain  in  possession, 
he  is  considered  as  having  waived  his  statutory  right ;  and  he  cannot, 
upon  the  failure  of  the  defendant  to  comply  with  his  contract,  two 
years  and  eight  months  afterwards,  call  on  the  officer  to  put  him  in 
possession.     Ibid. 

12.  Where  a  decree  was  obtained  in  favor  of  legatees  against  the  execu- 
tors of  the  testator's  will,  for  their  legacies  under  it,  and  the  executors 
have  admitted  assets  in  their  hands  sufficient  to  pay  them:  Meld, 
that  property  which  had  been  distributed  to  another  legatee,  under 
the  will,  with  the  assent  of  the  executors,  could  not  be  first  seized  and 
sold,  in  satisfaction  of  such  decree,  against  the  executors  alone,  when  it 
did  not  appear  there  was  any  deficiency  of  assets,  to  pay  all  the 
legacies,  and  the  legatee  whose  property  was  taken  was  no  party  to 
the  decree  ;  notwithstanding  it  was  declared  by  the  decree,  that  it 
should  be  a  lieu  upon,  and  bind  the  whole  estate  of  the  testator.  The 
estate  of  the  testator  in  the  hands  of  the  executors  is  first  liable  for 
the  satisfaction  of  the  decree,  before  such  portion  of  it  as  had  been 
distributed  to  legatees  who  were  not  parties  to  the  decree,  and  who  had 
been  in  the  possession  of  it  for  several  years,  with  the  assent  of  the 
executors.     Scranton  et  al.  vs.  Demere  et  al.     6  Ga 92 

13.  The  possession  of  land  by  the  tenant  in  dower,  or  as  the  co-distributee  of 
an  estate,  is  such  an  interest  as  may  be  seized  and  sold  under  execu- 
tion.    Pitts  vs.  Hendricks.     &  Ga 452 

14.  A  growing  crop  of  corn,  after  it  is  laid  by,  and  before  matm'ity,  pass- 
es to  the  purchaser  of  the  land.     I  bid. 

15.  A  judgment  has  no  lien  on  promissory  notesin  the  hands  of  the  de- 
fendant ;  nor  are  choses  in  action  liable  to  be  seized  and  sold  under 
execution,  unless  made  so  specially  by  Statute.    McQehee  vs.  Cherry. 

6    Ga 550 

16.  Is  a  railroad  subject  to  levy  and  sale?  Query.  The  Macon  &  Wes- 
tern Railroad  Co.  vs.  Parker.     9   Ga 'ill 

11.  Where  a  Constable  who  did  not  write  a  good  hand,  requested  a  Jus- 
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tice  of  the  Peace,  in  Ms  presence,  to  make  a  return  of  "  no  property  " 
on  two  Ji.  fas.  he  knowing  the  return  to  be  true,  of  his  own  personal 
knowledge  :  Held,  that  the  return  was  to  be  considered  as  the  act  of 
the  Constable  himself,  and  valid  in  law.    Ellis  vs.  Francis.     9  Go,..--   325 

18.  "Where  the  purchase  money  is  paid  by  A,  and  the  titles  made  to  B, 
the  property  is  subject  to  levy  and  sale  under  executions  against  A, 
and  the  creditor  need  not  go  into  Equity,  but  may  proceed  at  Law. 
Field  et  al.  iis.  Jones  and  another.     10  Ga 229 


III.  OF  SATISFACTION"  OF  EXECUTIONS.     . 

1.  Money  paid  upon  an  execution  in  the  hands  of  the  Sheriff  or  his  de- 
puty, discharges   the    defendant.     Matthis  vs.  Pollard.    'A  Kelly 4 

2.  A  plaintiff  having  two  executions  in  the  hands  of  the  Sheriff,  which 
are  liens  on  money  arising  from  the  sale  of  defendant's  property,  can- 
not apply  the  fund  to  the  younger,  but  the  law  will  appropriate  it  to 
the  older.     Newton  vs.  Nunnally.     i  Ga 356 

3.  An  agreement  never  to  enforce  a  judgment,  releases  the  same,  but  for 
a  specified  time,  does  not ;  and  if  the  judgment  is  pressed  within  that 
time,  the  defendant's  remedy  is  on  the  contract,  Chambers  vs.  Mc- 
Bmoell.     4   Ga 185 

4.  A  letter  addressed  by  the  plaintiff's  attorney  to  the  Sheriff,  author- 
izing him  to  allow  certain  payments  in  calculating  the  amount  due  on 
sundry  fi.  fas.  does  not  give  that  officer  power  to  enter  those  sums  as 
credits  upon  said  _^. /as.     Harden  et  al.  vs.  Central  Sank.     5   Ga 449 

5.  "Where  an  execution  has  been  levied  on  property  claimed  by  a  third 
person,  and  the  claimant  seeks  to  show  that  the  judgment  has  been 
satisfied,  he  must  prove  that  the  payment  was  made  to  the  plaintiff, 
or  the  person  holding  legal  control  under  him.  Robinson  vs.  Schly  <k 
Cooper.     &  Ga 515 

6.  The  levy  of  an  execution  on  personal  property  is  a  satisfaction  of  a 
judgment,  so  far  as  to  throw  upon  the  plaintiff  the  burden  of  proving, 
either  that  it  was  Insufficient,  or  that  its  proceeds  were  applied  to  the 
extinguishment  of  prior  liens,  or  that  it  was  otherwise  unproductive, 
and  made  so  without  fault  in  the  plaintiff  or  the  levying  officer.  New- 
srnn  vs.   McLendon.     6  Ga 392 

1.  A  levy  upon  personalty  sufficient  to  pay  the  debt,  which  is  dismissed 
by  the  plaintiff,  with  the  consent  of  the  defendant,  extinguishes  the 
judgment,  so  far  as  third  persons  may  be  affected  by  it.     Ibid. 
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8.  Payment  of  a  joint  debt  by  one  of  two  defendants,  against  whom 
several  judgments  have  been  rendered,  extinguishes  both  judgments. 

'  Ibid. 

9.  A  levy  upon  real  estate  is  not  prima  facie  evidence  of  satisfaction, 
and  although  unaccounted  for,  does  not  extinguish  the  judgment.  De- 
loach  &  Wilcoxson  vs.  Myrick.     6   Oa 410 

10.  When  a  defendant  is  arrested  and  confined  under  a  ea.  sa.  the  fact 
of  giving  bond  to  appear  and  take  the  benefit  of  the  Insolvent  Debt- 
or's Act,  does  not,  in  law,  discharge  his  property  from  execution  under 

a  Ji.  fa.    Higgs  vs.  Huson.    8  Cfa ; 317 

11.  The  levy  and  claim  of  personalty  does  not,  necessarily,  preclude 
the  re-le  vy  of  th  e  Ji.  fa.  pending  the  claim.  Lynch,  Adm'r.  vs.  Pressley 
etal.    8    Ga 327 

1 2.  Proof  that  the  levy  was  dismissed,  by  counsel  for  plaintiff  in  fi.  fa. 
for  want  of  evidence  to  condemn  the  property,  at  the  trial,  satisfactorily 
accounts  for  the  levy,  so  as  to  authorize  the  execution  to  proceed. 
Ibid. 

13.  The  levy  of  an  execution  on  personal  property,  sufficient  to  pay  it, 
is  not,  per  se,  an  extinguishment  of  the  debt,  but  a  satisfaction,  mb  mo- 
do,  only.    Ibid. 

14.  "While  the  release  or  dismissal  of  a  levy  on  personal  property — the 
judgment  being  unsatisfied — might  not  operate  as  a  discharge  of  the 
execution,  between  plaintiff  and  defendant,  the  effect  might  be  very  dif- 
ferent, where  the  rights  of  third  persons  were  concerned,  upon  a  pro- 
per case  made.     Ibid. 

15.  "Where  a  Sheriff  seized  and  sold  the  property  of  a  defendant  for 
an  amount  larger  than  the  sum  due  on  the  execution,  and  returned 
that  the  proceeds  of  the  sale  were  taken  for  costs,  without  specifying 
what  costs  :  Held,  that  such  a  return  was  neither  legal  nor  proper, 
and  that  it  was  his  duty  to  state  distinctly  in  his  retm-ns,  the  particu- 
lar items  of  costs  for  which  the  money  arising  from  the  sale  of  the  de- 
fendant's property,  was  appropriated.    Harrison  vs.  Thompson.    9  Ga.  310 

16.  ""Where  an  execution  is  levied  upon  real  and  personal  property,  and 
the  land  alone  is  sold,  the  f.  fa.  is  not,  prima  facie,  satisfied  by  the 
levy  on  personalty,  and  the  purchaser  gets  a  good  title.  Dowddl  vs. 
Neal.     10   Qa 148 

17.  If  an  execution  is  paid  by  the  Justice  of  the  Peace,  or  other  collect- 
ing officer,  to  the  plaintiff,  without  stipulating  at  the  time  that  itis  to 
be  kept  open  for  his  benefit,  it  is  functus  officio,  and  cannot  afte'rwards 
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be  levied  for  the  re-imbursement  of  tbe  ofdcer.    Arneit  vs.  Glovd  etal. 
2  Kelly 65 

18.  Where  there  are  separate  judgments  against  several  indorsers,  and 
the  subsequent  indorser  pays  off  the  one  against  himself,  and  takes 
an  assignment  of  the  one  against  the  first  indorser,  this  does  not  satis- 
fy the  judgmeut  against  the  first  indorser.   Btiles  vs.  Eastman.   \  Kelly.  210 

See  Judgments,  I.    9,  12, 13. 


IV.    TRANSFERS  OF  EXECUTIONS. 

1.  Under  the  Acts  of  1822  and  1823,  to  prevent  the  fraudulent  enforce- 
ment of  dormant  judgments  and  executions,  a  retm-n  must  be  made  by 
the  proper  ofiicer,  on  §uch  execution,  every  seven  years,  or  it  will  be 
presumed  to  have  been  satisfied  and  fraudulently  kept  open.    Booth 

vs.  Williams.     2  Kelly 25R 

2.  The  assignee  of  a  judgment  or  execution,  takes  it  subject  to  any  de- 
fence which  might  have  been  set  up  against  the  original  plaintiff. 
Colquitt  vs.  Bonner.     2  Kelly 155 

8.  Separate  judgments  are  rendered  against  the  indorsers  of  the  same 
note.  The  two  last,  by  agreement  with  the  plaintiffs,  take  an  assign- 
ment of  the  judgment  against  the  first  indorser,  and  pay  the  plaintiffs 
the  amount  due  upon  the  judgments  against  themselves,  which  are  en 
tered  satisfied :  Seld,  that  the  judgment  so  assigned  is  not  extinguish- 
ed by  the  satisfaction  of  the  two  other  judgmects,  and  that  the  two 
indorsers  might  proceed  under  this  assignment,  against  the  first  indors- 
er.    Stiles  vs.  Eastman  et  al.     1  Kelly 210 

4.  The  transfer  of  a  fi.  fa.  may  be  proved  by  an  exemplification  of  the 
record  of  the  case,  ■«  here  the  assignment  is  set  forth  as  a  part  of  the 
record.    Napier  vs.  Weal.    3  Kelly i   300 

6.  An  assignee  of  an  execution  does  not  acquire,  by  virtue  of  the  trans- 
fer, aright  to  recover  damages  for  a  fraud  alleged  to  have  been  com- 
mitted against  the  original  plaintiff,  four  years  before  the  title  of 
the  present  holder  accrued.     Worsltatn  et  al.  vs.  Brown.     4  Ga 285 

6.  Under  the  Act  of  1829,  judgments  and  executions  are  negotiable, 
like  promissory  notes  payable  to  order ;  and  that  Act  does  not  repeal 
the  Common  Law  Rule  which  authorized  the  assignment  of  the  equi- 
table interest  in  a  judgment.     Price  vs.  Bradford.     6  Ga 364 

7.  An  assignment  of  a  Ji.  fa.  should  be  in  writing,  in  order  to  vest  the 
legal  title  in  the  assignee ;  and  if  transferred  by  delivery  merely,  the 
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assignee  takes  an  equitable  interest,  and  may  use  the  name  of  the 
plaintiff,  for  the  purpose  of  enforcing  his  lights.  Robinson  vs.  Sohly  & 
Cooper.     5  Ga 515 

3.  Under  the  Act  of  1829,  authorizing  the  transfer  of  judgments  and 
executions,  by  -written  assignment,  or  control :  Held,  that  a  formal 
deed  of  assignment  is  not  necessary,  but  that  evidence  in  writing, 
which  shows  that  the  plaintiff  has  conveyed  the  interest  in  the  judg- 
ment or  execution,  to  the  person  claiming  to  be  assignee,  will  be  suf- 
ficient to  enable  him  to  sue  out  process  of  garnishment  thereon.  Du- 
gas  vs.  Matthews  et  al.     9  Ga 510 

i>.  A  verbal  transfer  of  a  fi.  fa.  for  a  valuable  consideration,  is  an  equi- 
table transfer  of  the  interest,  but  the  actual  delivery  and  considera- 
tion must  be  proved.    Mills  vs.  Mercer  and  Wife.    Dudley 160 

As  to  control  by  sm'eties  and  indorsers,  see   "  Sureties." 


V.    Af'FIDAVITS  OF  ILLEGALITY. 

1.  Judgment  cannot  be  entered  upon  a  recognizance,  until  the  sm'eties 
have  been  required  by  scire /acias,  to  show  cause  why  judgment  should 
not  be  entered  against  them;  and  if  judgment  be  so  entered,  and  exe- 
cution issues,  it  may  be  taken  advantage  of  by  affidavit  of  illegality. 
Gilmer  vs.  Blaxhoell  et  al.    Dudley 6 

2.  The  remedy  by  affidavit  of  illegality,  does  not  apply  to  mortgage _/?. 
fas.     Guerard  <Ss  Folhill  vs.  Polhill.     B.  M.  Charl 237 

3.  When  an  affidavit  of  illegality  is  made  to  an  execution,  under  the  pro- 
visions of  the  Judiciary  Act  of  1799,  for  causes  which  existed  prior  to 
the  rendition  of  the  judgment,  such  affidavit  will  be  overruled.  The 
Mayor,  dkc.  vs.  The  Trustees,  itc.     1  Ga 204 

4.  Upon  an  affidavit  of  illegality  to  the  execution,  the  validity  of  the 
judgment  cannot  be  attacked.    Rogers  vs.  Evans.    S  Ga 143 

5.  Affidavits  of  illegality  are,  upon  motion  and  leave  had,  amendable  in- 
stanter,  by  the  insertion  of  new  and  independent  grounds,  provided 
the  defendant  will  swear  that  he  did  not  know  of  such  grounds  when 
the  affidavit  was  filed.     Siggs  vs.   JSuson.    Z  Ga ._.  317 

6.  Upon  the  trial  of  an  illegality,  the  proof  must  be  confined  to  the 
grounds  taken  in  the  affidavit.    Ibid. 

7.  When  a  defendant  in  execution  files  an  affidavit  of  illegality  thereto, 
he  is  bound  to  insert  all  the  grounds  which  exist  at  the  time.    HvH 

vs.  Mason.     2  Kelly 369 
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8.  No  second  affidavit  mil  be  allowed  for  grounds  which  existed  at  the 
time  of  filing  the  first.    Ibid. 

9.  In  a  Justice's  Court,  the  Magistrate  may  decide  upon  the  facts,  upon 
an  affidavit  of  illegality,  but  if  he  leaves  it  to  a  Jmy,  there  is  no  error. 
Burke  vs.  McEachem  et  al.     6a.  Dec.part  II 129 

10.  An  affidavit  of  illegality  reaches  nothing  prior  to  the  judgment.  Sel- 
lers vs.  Bishop.     Ga.  Dec.  part  II 130 

BxEODTpES.    See  Administrators  and  Executors. 

Executors  de  Son  Tobt.    See  Administrator,  &c.  IV. 

ExEOtrapBT  CoNTBADT,     See  Contract,  II,  i,  8. 

ExECUTOBT  Devise.    See  Devise  and  Legacy, 

ExBGUTOBY  Tbcsts.    See  Trusts. 

Ex-post  Facto  Laws.    See  Constitutional  Law,  III. 

Factoes.    See  Lien,  III. 

Failubb  of  Consideeation.    See  Pleading,  IV.  21,  22;  Promissory  Notes,  I. 

Fees.     See  IXtles  of  the  several  Officers. 


FELONY— COMPOUNDING  OF. 

1.  An  award,  based  upon  an  agreement  to  abandon  a  prosecution  for  a 
felony,  is  not  the  subject-matter  of  an  action.  Levy  vs.  Ross.  T.U.P. 
Oharl 292 


FEKRIES. 

1.  The  right  to  receive  toll  for  the  transportation  of  travellers  and  oth- 
ers across  a  river  or  a  public  highway,  is,  at  Common  Law,  a  franchise 
of  the  Crown.  In  this  State  it  belongs  to  the  people  collectively. 
Young  vs.  Harrisons.    6  Qa 130 
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2.  The  owner  of  land  on  the  banks  of  a  river  has  not,  as  amatter  of  right, 
and  merely  because  he  is  owner,  the  privilege  of  keeping  a  public  fer- 
ry. His  right  to  do  so  can  only  arise  by  grant,  actual  or  implied. 
Ibid. 

3.  The  franchise  or  right  to  keep  ferries,  should,  if  practicable  and  con- 
sistent with  the  public  welfare,  be  conferred  on  the  owners  of  the  soil, 
rather  than  on  strangers.     Ibid. 

4.  Seven  years'  exclusive  and  continued  possession  and  enjoyment  of  a 
ferry  right  is,  in  this  State,  presumption  of  a  grant.  ^Y^Uiams  vs.  Tur- 
ner and  another.     1  Ga - 296 

5.  Where  E.  advances  to  T.  money  to  purchase  a  tract  of  land,  in  consid- 
eration that  T.  would  secure  the  ferry  right  in  the  land  to  E. :  Held, 
that  an  implied  trust  is  created,  as  to  the  ferry  right,  and  that  T.  holds 
it  as  trustee  for  E.    Ibid. 

G.  Grants  to  land  on  water  courses,  from  the  State,  with  the  appurtenan- 
ces, convey  no  right  of  public  ferry.  The  right  of  private  ferry  passes 
with  the  fee ;  and  for  any  interference  with  this,  the  owner  is  enti- 
tled to  compensation.     Harrisons  vs.  Young.     9  Ga 359 

7.  Proof  of  seven  years'  regular  and  uninterrupted  use  of  a  public  ferry, 
in  this  State,  ib  prima  facie  evidence  of  a  prescriptive  right.     Ibid. 

13.  The  ancient  doctrine  of  the  Common  Law,  that  the  franchise  of  fer- 
ries, although  not  declared  to  be  exclusive,  is  necessarily  implied  in 
the  grant,  is  inapplicable  to  both  the  local  situation  and  political  in- 
stitutions of  this  country.     Shorter  et  al.  vs.  Smith  et  at.     9  Oa 5lT 

9.  This  doctrine  had  its  origin  in  the  feudal  system,  and  has  undergone 
great  modification,  if  it  has  not  been  entirely  abandoned,  even  in  Eng- 
land.   Ibid. 

10.  The  whole  legislative  history  of  this  State  shows,  that  the  under- 
standing of  our  people  has  been,  that  exclusive  privileges  are  never 
conferred  where  none  such  are  expressly  given  by  the  charter.    Ibid. 

11.  Does  a  grant  to  build  a  bridge  confer  a  ferry  right,  and  vice  versa? 
Ibid 

12.  The  Legislature  in  a  charter  declare  "that  it  shall  not  be  lawful  for 
any  person  or  persons,  at  any  time  or  times,  to  build  any  bridge,  or 
keep  any  ferry  on  the  river  Great  Ogeechee,  within  five  miles,  either 
above  or  below,  (another  bridge  on  the  same  stream :")  Held,  that  the 
distance  of  five  miles  is  to  be  measured  by  the  course  of  the  river. 
McLeod  et  al.  vs.  Burroughs.     9   Ga 218 
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Fines.    See  Criminal  Law. 

FoKEOLOsuRE.     See  Mortgage. 

Foreign  Attachment.    See  Attachment. 

Foreign  Judgment.    See  Judgment. 

Foreign  La'ws.    See  Evidence,  II.  S3. 

Forfeiture.    See  Criminal  Laio. 

Forgery.     See  Criminal  Law. 

Former  Reoovert.     See  Judgment,  II. 

Forthcoming  Bond.    See  Bonds. 

Franchises.    See  Bridges:  Constitutional  Law,  1. ;  Ferries;  Grants,  I. ;  Rail 
Road  and  Plank  Road  Companies. 


FKAUDS  AND  FRAUDULENT  CONVEYANCES. 

I.    FRAUD   IN    GENERAL. 
II.    FRAUDULENT    CONVEYANCES. 
III.    THE    STATUTE  OF  FRAUDS    AND  PERJURIES.      SEE  COMTBACTS,  II. 


I.    FRAUD  IN  GENERAL. 

1.  If  a  party,  having  a  claim  to  property,  stands  by  and  sees  it  levied 
on  and  sold,  -without  making  claim  or  giving  any  notice  of  his  title, 
having  an  opportunity  of  doing  so,  it  will  be  regarded  as  a  fraud  upon 
the  purchaser,  or  such  gross  laches  as  will  bar  any  futui-e  claim.  Irwin 

vs.  Morell.    Dudley "* 

2.  If  on  the  trial  of  a  claim,  the  Jury  are  satisfied  that  the  claimant  pur- 
chased the  property  at  Sherifif's  sale,  with  the  money  of  defendant, 
they  should  declare  his  title  void  as  to  creditors.  Cumming  vs.  Fryer. 
Dudley ^^^ 

8.  Contracts  entered  into  to  defraud  the  Government  are  void,  as  against 
public  policy.    Longstreet  vs.  Reeside  &  Fuller.     G a  Dec.  part  I. S9 
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4.  In  cases  of  fraud,  Courts  of  Law  and  Equity  have  concurrent  jurisdic- 
tion, except  in  cases  of  fraud  in  obtaining  a  will.  Trippe  et  al.  vs. 
Lowe  ct  al.     2  Kelly 305 

5.  i^VfflMd  vitiates  all  contracts.     Coffee  ct  al.  vs.  Newsom.    2  Kelly 459 

6.  If  a  creditor  purchase  property  of  his  debtor,  in  satisfaction  of  his 
own  debts  and  the  debts  of  other  favored  creditors,  and  buy  a  large 
surplus  over,  to  the  exclusion  of  a  particular  creditor,  whose  suit  is 
pending,  it  is  a  badge  of  fraud.    Fech  vs.  Land,     i  Kelly S 

7.  The  possession  of  property,  real  or  personal,  remaining  with  the  ven- 
dee after  an  absolute  deed  of  conveyance,  is  evidence  of  fraud.    Ihid. 

8.  Fraud  in  the  promisee,  without  damage  to  the  promissor,  is  not  suffi- 
cient to  invalidate  a  contract.    Austell  vs.  Rice.    5  Oa 412 

9.  Mere  inadequacy  of  price,  or  any  other  inequality  in  the  bargain, 
does  not  constitute,  per  se,  a  ground  of  fraud ;  but  where  there  are 
other  ingredients  in  the  case,  of  a  suspicious  nature,  or  the  peculiar 
relations  of  the  parties,  gross  inadequacy  of  price  must  necessarily  fur- 
nish the  most  violent  presumption  of  fraud.  Robiiison  vs.  Schley  d 
Cooper,     6  Ga.    515.     See,  also,  WbrmacJc  vs.  Rogers  et  al.     9  Ga...     60 

10.  Where  a  person  having  title  to  property,  of  which  he  is  apprised, 
stands  by  and  suffers  it  to  be  sold  by  the  Sheriff,  without  asserting  his 
title,  or  making  it  known  to  bidders,  he  cannot  afterwards  set  up  his 
claim ;  and  in  such  case,  even  infancy  would  be  no  protection,  provi- 
ded the  minor  had  arrived  at  those  years  of  discretion  where  a  frau- 
dulent intent  could  be  reasonably  imputed  to  him.  Whittington  vs. 
Doe  ex  dem.  Wright.     9  Ga 28 

11.  The  plea  of  a  total  failure  of  considei'ation  to  an  action  upon  a  con- 
tract under  seal,  on  the  ground  o{  fraud,  will  be  allowed  in  a  Court  of 
Law.     McKnight  vs.  Killet.     9  Ga 582 

See  Admr's,  <fcc.  IX.;  Bills  of  Exchange,  15  ;  Deceit ;  Equity,  L  c;  Grants. 


II.    FRAUDULENT  CONVEYANCES. 

1.  The  possession  of  property,  real  or  personal,  remaining  with  the  ven- 
dee after  an  absolute  deed  of  conveyance,  is  evidence  of  fraud.    Peclc 

vs.  Land.     2  Kelly 12 

2.  A  creditor  or  third  person  may  pay  a  full  and  fair  price  to  an  insol- 
vent debtor  for  property;  still,  if  the  purchase  is  made  to  delay  or 
defraud  creditors  of  their  rights,  it  is  void  as  to  them.    Ibid. 
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3.  Possession  remaining  with  the  vendor,  is  prima  facie  evidence  of 
fraud  ;  and  the  rule  is  the  same  with  relation  to  voluntary  convey- 
ances, or  conveyances  for  a  valuable  consideration.  Fleming va.Tomi- 
send.    6   Ga lOS 

4.  P«?-c/ias«rs  are  not  within  the  terms  of  ISf/j  Eliz.,  nor  is  personalty 
within  the  terms  of  aTi/j  ^&. ;  but  purchasers  fall  within  the  spirit 
of  IZth  Eliz.,  and  personalty  within  the  spirit  of  'l^th  Eliz.    Ibid. 

6.  Upon  Common  Law  principles,  a  voluntary  cbnveyauce  is  void  against 
a,  subsequent  hona  fide  purchaser,  without  notice.     Ibid. 

6.  Possession  remaining  with  the  mortgagor  after  a  sale  by  the  Sheriff, 
under  the  mortgage,  and  purchase  by  the  mortgagee,  is  a  badge  of 
fraud,  as  against  other  judgment  creditors.  WiUiains  vs.  Kelsey  tfc 
Halsted.     6   Qa 365 

I.  The  pendency  of  suits  against  a  debtor  at  the  time  that  a  purchaser 
buys  land  of  him,  is  a  badge  of  fraud,  and  a  fact  which  the  Jury  are 
at  liberty  to  consider,  in  determining  whether  the  purchaser  bought 
with  notice  or  not,  under  the  Statute  Hth  Elizabeth.  Colquitt  vs.  Thom- 
as et  al.     8   Ga 258 

8.  To  subject  land  sold  before  judgment  by  the  defendant  to  A,  and  by 
A  to  B,  it  is  necessary  that  plaintiff  prove  that  the  defendant  sold 
fraudulently,  and  that  both  A  and  B  had  notice  of  the  fraud.     Ibid. 

9.  One  who  buys  from  a  fraudulent  grantee,  without  notice  of  thefraud, 
and  one  who  buys  from  an  innocent  grantee,  with  notice,  will  be  pro- 
tected under  the  proviso  in  Statute  lith  Elizabeth.    Ibid. 

10.  If  one  buys  land  of  a  debtor,  and  pays  part  of  the  purchase  money 
before  getting  a  deed,  and  before  paying  the  balance,  learns  that  the 
purchase  money  is  unpaid  by  the  debtor  ;  that  he  is  insolvent,  and  that 
suits  are  pending  against  him,  these  facts  may  be  submitted  to  the 
Jury,  as  evidence  that  he  purchased  with  notice  of  the  fraud,  under 
Statute  IZth  Elizabeth.     Ibid. 

II.  Mere  rumor  is  not  notice.    Ibid. 

12.  The  presumption  of  fraud  arising  from  the  continued  possession  of 
chattels  by  the  vendor,  after  an  absolute  sale,  may  be  explained;  oth- 
erwise, it  becomes  conclusive.    Beers  et  al.  vs.  Dawson,  Ex\.    8  Ga. .  65G 

13.  A  conveyance  of  property  to  prevent  the  lien  of  expected  judgments 
from  attaching,  is  illegal,  and  the  party  so  transferring  his  property, 
will  not  be  aided  by  a  Court  of  Equity  in  reclaiming  it.  Gait  vs. 
Jackson.    9  Ga 151 
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14.  Where  a  deed  of  conveyance  includes  several  tracts  or  lots  of  laud, 
and  is  attacked  as  being  fraudulent,  the  vendor  remaining  in  posses- 
sion of  the  whole  or  any  part  of  the  land  conveyed,  is  prima  facie  ev- 
idence of  fraud  (as  to  the  whole  conveyance)  against  creditors.  Per- 
kins,  Hopkins   cfc   White  et  al.  vs.  Patten.     10   Oa 241 

16.  The  title  of  a  bona  fide  purchaser  without  notice  of  a  prior  voluntary 
conveyance  is  good.    Fowler  vs.  Waldrip.     10  Ga 350 

15.  To  defeat  the  title  in  favor  of  the  voluntary  conveyance,  notice  at 
the  time  of  the  purchase  must  be  brought  home  to  the  purchaser.  The 
registry  of  the  deed  is  not  such  notice.  The  notice  must  be  actual 
and  not  constructive.    Ibid. 

Bee  Assignments,  III. ;  Contracts,!;  Equity,  I.  c. 

Fbee  Persons  or  Coloe.     See  Slams. 

Fugitive  fbom  Justice.    See  Constitutional  Law,  I.  15. 


GAMING. 

1.  In  an  action  against  an  administrator,  for  money  had  and  received  by  his 
intestate,  (which  was  won  at  cards,)  it  is  necessary  to  prove  that  the 
intestate  actually  received  the  money  in  question.  Proof  that  he  was 
in  partijership  with  others  that  gambled,  won  and  received,  is  insuffi- 
cient.    Bank  of  Georgia  vs.  Clarke.     Dudley ^ .     83 

2.  An  agent,  who  lost  the  money  at  cards,  is  not  a  competent  witness 
until  released.     Allen  vi.  Lacy  et  al.    DvMey.  • 81 

See  Criminal  Law, 


GARNISHMENT. 


1.  The  Act  authorizing  and  requiring  garnishees  to  answer  out  of  the 
County  of  their  residence,  was  constitutional.     Huron  vs.  Huron.     T. 

U.  P.  Charl 160 

2.  A  corporation  cannot  begarnisheed  under  the  Statute  of  1822,  author- 
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izing    garnishments    in  certain  cases  therein  mentioned.    Hives  vs. 
Bouleware  et  al.     Dudley 153 

3.  The  acceptor  of  a  bill  of  exchange,  is  not  liable  upon  a  garnishment, 
at  the  instance  of  a  creditor  of  the  drawer.  Dibble  vs.  Gaston.  H.  M. 
Charl 444 

4.  A  gai'nishee,  summoned  during  the  pendency  of  a  suit  against  him, 
by  the  defendant,  for  the  debt  due  by  him,  will  be  discharged  from 
the  judgment  in  the  suit  by  the  defendant,  on  paying  up  the  judgment 

on  the  garnishment.      Westbrooks  vs.  McDowell  et  al.     Ga.  Dec.  part  I.  133 

6.  When  a  garnishee  answers  in  a  Justice's  Court,  that  he  is  indebted  in 
a  sum  exceeding  $30,  the  Court  cannot  take  jurisdiction  of  the  case. 
Mahone  vs.  McDonald  et  al.    Ibid 154 

6.  If  a  debtor  owning  a  chose  in  action,  assigns  the  same,  prior  to  gar- 
nishment served,  the  rights  of  the  assignee  will  prevail  over  those  of 
the  garnishing  creditor.     Whitten  vs.  Little.     Ga.  Decisions,  part  II. .  •     99 

7.  When  a  garnishee  denies,  in  his  answer,  all  indebtedness,  the  traverse 
,^  should  specify  how  he  is  indebted.    Wileyvs.P.d:M.B'k,(&c.    Ga.  De- 
cisions, part  II. ' 18*7 

8.  The  question  whether  a  garnishee  is  liable  for  interest  upon  the  fund 
in  his  hands,  which  is  sought  to  be  recovered  by  process  of  garnish- 
ment, is  not  one  of  strict  law,  but  of  discretion,  depending  upon  con- 
siderations of  Equity  growing  out  of  the  facts  and  circumstances  of 
the  particular  case.     Ga.  Ins.  &  Ti-ust  Co.  vs.  Oliver.     1  Kelly 39 

9.  When  the  garnishee  resists  the  payment  of  the  fund  in  his  hands  into 
Court,  or  controverts  his  indebtedness,  he  will  be  held  liable  for  inter- 
est.   Ibid. 

10.  It  is  a  general  rule,  however,  that  persons  who  are  prevented  from 
paying  over  money,  by  process  of  the  Court,  are  not  liable  for  interest. 
Ibid. 

1 1.  Where  a  party  has  his  remedy  by  garnishment,  he  cannot  go  into 
Equity,  unless  there  is  something  peculiar  in  the  circumstances  of  the 
case.    McGough  db  Crews  vs.  The  Ins.  Co.  <Ssc.     2  Kelly 158 

12.  An  appeal  lies  from  a  verdict  upon  an  issue  formed  on  a  return  to  a 
summons  of  garnishment,  as  a  matter  of  right.    Strickland  vs.  Maddox. 

4  Ga 398 

IS.  It  is  not  a  collateral  issue.  Ibid. 
42 


830  GARNISHMENT. 


14.  Collateral  securities  in  the  hands  of  a  creditor,  are  not  the  subject  of 
garnishment  at  the  instance  of  other  creditors.    HaH  vs.  Page.    4  Ga.  428 

15.  A,  the  debtor  of  B,  upon  a  negotiable  note  not  due,  is  summoned  by 
C,  the  creditor  of  B,  to  answer  upon  process  of  garnishment ;  B  subse- 
quently transfers  the  note  to  D,  with  express  notice  of  the  pendency 
of  the  garnishment :  Metd,  that  judgment  against  A,  in  favor  of 
the  attaching  creditor,  may  be  jDleaded  in  bar  of  the  suit  of  D,  the  as- 
signee of  the  paper.     Glantonvs.  Origgs.    5  Ga 420 

16.  An  attorney  at  law  who  has  money  or  other  efifects  belonging  to  the 
defendant  in  his  hands,  is  subject  to  be  garnisheed.  Ihsker  vs.  Butts 
etal.    6   Ga 680 

17.  A  defendant  in  fi.  fa.  has  the  right  to  transfer  promissoiy  notes  in 
his  possession,  to  other  than  judgment  creditors,  in  satisfaction  of  their 
claim,  and  the  makers  thereof  will  not  be  liable  to  garnishment.  Mc- 
Gehee  vs.  Cherry.     6   Ga ■ • £50 

18.  Where  a  warehouse-man  gives  a  receipt  for  cotton  stored  by  A,  in 
which  he  promises  to  deliver  the  cotton  to  A  or  the  bearer  of  the  re- 
ceipt, and  is  subsequently  served  with  a  summons  of  garnishment,  by 
a  creditor  of  A  ;  Held,  that  he  is  not  relieved  from  liability,  by  the  de- 
livery of  the  cotton  to  the  holder  of  the  receipt,  to  whom  it  was  trans- 
ferred after  the  service  of  the  garnishment.    Smith  vs.  PicTcett.    1  Ga.  104 

19.  A  holds  a  demand  against  B,  and  sues  out  process  of  garnishment  to 
C,  who  is  indebted  to  B  by  note,  and  obtains  a  judgment  on  the  gar- 
nishment ;  D,  as  assignee  of  the  note  due  by  C  to  B,  transferred  after 
the  service  of  the  process  of  garnishment,  institutes  suit  thereon 
against  C,  who  pleads  the  judgment  on  the  garnishment  in  bar:  Seld, 
that  the  plea  is  not  a  good  defence.    Brannon  vs.  Noble.    8  Ga 649 

20.  Upon  the  trial  of  an  issue  formed  on  the  answer  of  garnishees  on  the 
appeal,  it  is  competent  for  them  to  take  exception  to  the  evidence  of 
the  plaintiff,  tendered  to  show  that  he  is  the  assignee  of  the  judgment 
upon  which  the  garnishment  issued.    JDugas  vs.  Matiliews  et  al.    9 

Ga 510 

21.  The  transfer  of  a  negotiable  note,  upon  which  suit  is  pending :  Held, 
to  convey  such  an  interest  in  the  judgment  obtained  thereon,  in  the 
name  of  the  transferrer,  as  will  enable  the  transferree  to  sue  out  pro- 
cess of  garnishment  thereon.    Ibid. 

22.  A  formal  deed  of  assignment  of  a  judgment,  is  not  necessary  to  au- 
thorize the  assignee  to  sue  out  a  process  of  garnishment.    Ibid. 

23.  Plaintiffs  in  Ji.  fa.  cannot  go  into  Equity,  to  subject  debts  due  to  the 
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defendant,  until  they  have  tried  the  remedy  by  garnishment,  and 
found  that  inadequate.    Meld  et  al,  vs.  Jones.     10  Ga 229 


GIFT. 

1.  To  constitute  a  valid  parol  gift  of  a  chattel,  there  must  be  an  imme- 
diate delivery  of  the  same,  by  the  donor  to  the  donee.  Anderson  and 
Wife  vs.  Baker.     1  Kelly -. 601 

2.  The  bare  declaration  of  the  donor  that  "  she  had  given  certain  ne- 
groes to  the  donee,  and  had  no  right  to  sell  them,"  is  not  suflBcient  ev- 
idence of  a  gift,  (the  donor  remaining  in  possession,)  -without  evi- 
dence of  some  act  from  which  the  Jury  may  infer  a  delivery  of  the 
property.    Ibid. 

3.  Whether  a  father  permit  property  to  go  home  with  his  daughter,  im- 
mediately upon  her  marriage,  or  at  any  subsequent  period,  if  he  suifer 
it  to  remain  there  for  a  number  of  years,  the  presumption  of  law  is, 
that  he  intended  it  as  a  gift.  Carter  and  Wife  vs.  Buchanan.  9  Ga. 
539.     See,  also,  Pendleton  et  al.  vs.  Mills  et  al.     Ga.  Dec.  part  II. ....   166 

4.  It  was  agreed  between  A  and  B,  that  if  B  would  undertake  the  man- 
agement of  A's  affairs,  and  collect  in  certain  funds  due  to  her,  that 
"  B  should  retain  out  of  the  first  money  received,  the  amount  of  $1000 
— $500  of  which  was  to  be  his  then,  and  the  remaining  $500  he  was 
to  retain  and  use  as  his  own,  but  at  her  death  was  to  pay  over  to  C, 
the  amount  of  $500,  without  interest:''  Held,  that  the  agreement  cre- 
ated a  gift  to  B,  in  trust  for  the  use  of  C,  to  be  paid  to  C  at  the  death 

of  A,  without  accountability  for  interest.     Gordon  vs.  Oreen.    10  Ga.  634 

6.  Also,  that  the  gift  was  perfected  so  soon  as  the  fund  was  collected  by  B, 
and  was  then  ii'revocable.    Ibid. 

See  Evidence,  XII. 

GovEENOB..   See  Grants,  6,  21 ;  Mandarma,  11. 

Grand  Juet.    See  Jwy. 
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GRANTS. 

1.  Grants  to  land,  for  -which  the  State  has  no  title,  are  examinable  col- 
laterally at  Law,  especially  where  such  grants  issued  contrary  to  the 
prohibition  of  a  Statute.     Com.  of  Brunswick  vs.  Bart.    Ji.  M.  Charl.  4:91 

2.  A  Statute  appropriating  property  to  the  public,  is  an  irreyocable 
grant  of  such  property.  Mayor,  &c.  vs.  Pres't  Steamboat  Co.  R.  M. 
Charl 342 

3.  Grantees  of  land  from  the  State  and  their  assigns,  hold  the  same,  un- 
der the  tacit  agreement  or  implied  understanding  that  it  may  be  taken 
for  public  use,  provided  a  just  compensation  be  made  therefor.    Young 

vs.  McKemie  et  al.     3  Kelly 39 

4.  Vacant  lands  only,  are  subject  to  be  granted  on  head-rights,  in  this 
State.    Moody  vs.  Fleming.    4  Ga 115 

6.  Lands  in  possession  of  a  grantee,  under  a  grant  void  for  irregularity, 
and  whose  possession  has  continued  for  more  than  seven  years,  is  not 
vacant.    Ibid. 

6,  The  Act  of  1837,  authorizing  and  requiring  the  Governor,  Secretary 
of  State,  Ac.  to  correct  errors  in  grants,  and  to  issue  alias  grants,  is  un- 
constitutional, so  far  as  the  rights  of  others  than  the  State  and  origi- 
nal grantee  are  concerned.     Hilliard  vs.  Doe  ex  dem.  Connelly.     1  Ga.  172 

1.  If  a  grant  be  void  upon  its  face,  or  be  issued  without  authority,  or 
against  a  prohibition  in  a  Statute,  or  if  the  State  has  no  title,  it  may 
be  impeached  collaterally  in  a  Court  of  Law.  But  in  general,  other 
objections  and  defects  must  be  put  in  issue  by  a  regular  course  of 
pleadings,  by  bill  or  scire  facias.     Ibid. 

8.  "Where  the  presumption  of  a  grant  is  raised  by  parol  evidence,  the 
presumption  may  be  rebutted  by  the  same  species  of  evidence.  Eng- 
lish vs.  Doe  ex  dem.  Register.    1  Ga 387 

9.  The  Superior  Courts  of  this  State  have  the  power  to  relieve  a  citizen 
against  a  grant  which  has  been  improvidently  issued,  upon  a  proper 
case  made.     Lamb  vs.  Harris.    S  Ga 646 

10.  Where  a  party  seeks  to  be  relieved  in  Equity  from  the  effect  of  a 
mistake,  he  must  show  due  diligence  on  his  part.    Ibid. 

11.  A  party  who  has  obtained  a  grant  to  land,  under  the  Act  of  the  Gen- 
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oral  Assembly,  passed  ia  184  5,  cannot  be  affected  by  the  fraudulent 
conduct  of  the  State  House  officers,  unless  he  participated  therein. 
Hid. 

12.  A  grantee  in  this  country  takes  nothing  by  implication,  but  is  con- 
fined to  the  terms  of  his  charter.  Harrisons  vs.  Yotmg.  9  Ga.  359. 
See  also,  Shorter  vs.  Smith.    Ibid. 617 

13.  Grants  to  land  on  ■watercourses,  from  the  State,  withihe  appurtenances, 
convey  no  right  of  public  ferry.  The  right  of  private  ferry  passes 
with  the  fee  ;  and  for  any  interference  with  this,  the  owner  is  entitled 
to  compensation.    Ibid. 

14.  A  warrant  and  survey  of  land  andpayraent  of  the  price,  gives  to  the 
purchaser  a  legal  right  of  entry,  sufficient  to  maintain  ejectment. 
Winter  vs.  Jones.     10  Ga 190 

15.  A  patent  or  grant  is  only  necessary  to  ascertain  that  all  the  pre-re- 
quisites  of  the  law  have  been  complied  with.     Ibid. 

16.  The  only  difference  between  a  legal  and  an  equitable  title,  consists 
in  the  payment  or  non-payment  of  the  purchase  money.    Ibid. 

11.  Incase  of  sales  of  land  by  the  State,  under  an  Act  of  the  Legisla- 
ture, the  law  gives  the  right,  and  the  grant  is  to  be  considered  not  as 
title,  but  the  evidencehj  which  it  is  shown  that  the  pre-requisites  have 
been  complied  with.     Ibid. 

18.  A  purchaser  of  land  from  the  State,  by  the  aat  oi  entry  and  pay- 
ment, acquires  an  inchoate  legal  title  which  may  descend,  be  aliened 
or  divested  in  the  same  manner  as  any  other  legal  title.    Hid. 

19.  A  purchaser  who  has  paid  for  his  land,  and  holds  a  certificate  or  re- 
ceipt from  the  agents  of  the  State  to  that  effect,  acquires  a  title  suf- 
ficient to  enable  him  not  only  to  protect  his  possession,  but  to  oust 
any  intruder,  by  due  course  of  law.     Ibid. 

20.  The  holder  of  a  certificate,  who  has  paid  for  the  land,  is  indefeasibly 
entitled  to  a  grant,  which  the  certificate  and  the  law  imperatively 
command  to  be  issued.     /  bid. 

21.  Every  presumption  is  in  favor  of  a  grant.    Ibid. 

22.  In  general,  a  Court  of  Equity  is  the  tribunal  best  adapted  to  try  the 
validity  of  a  grant.    Ibid. 

23.  "Where  the  State  has  no  title  to  the  thing  granted,  or  where  the  Go- 
vernor had  no  authority  to  issue  the  grant ;  in  such  cases,  the  defect 
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appearing  upon  its  face,  tlie  grant  is  absolutely  void,  and  may  be  im- 
peached collaterally  in  a  Court  of  Law,  in  an  action  of  ejectment. 
Ibid. 

24.  A  grant  purporting  on  its  face  to  be  issued  by  virtue  of  an  uncon- 
stitutional law,  is  void  and  can  carry  no  titlci     Ibid.. 

25.  Wliere  the  fraud  complained  of  does  not  appear  upon  the  face  of 
the  grant,  but  arises  in  circumstances  dehors  the  grant,  ihe  grant  is 
voidable  only  by  suit,  and  cannot  be  impeached  collaterally  by  parol 
proof.     Ibid. 

26.  Other  objections  than  those  apparent  upon  its  face,  must  be  put  in 
issue  in  a  regular  course  of  pleadings,  on  a  direct  proceeding  to  avoid 
the  grant.     Ibid. 

27.  An  order  of  the  Governor,  correcting  a  supposed  mistake  in  a  grant, 
by  changing  the  sirname  of  the  grantee,  after  the  rights  of  third  per- 
sons, other  than  the  original  grantee  had  attached,  is  inoperative  and 
void.     Sylces  vs.  The  Lessee  of  McRory,  Adm'r.     10  Ca 445 

28.  A  grant  issued  by  mistake  can  only  be  avoided  by  sci. /a.  orother 
proceeding  for  that  purpose,  in  Chancery.  It  cannot  be  impeached 
collaterally  in  an  action  at  Law,  by  showing  that  the  grantee  intend- 
ed, was  a  different  person  and  of  a  different  name  from  the  one  men- 
tioned in  the  grant.     Ibid. 

See  Constitutional  Law,  IV.    Ferries,  2  to  12. 

GnowiNG  Crop.     See  Execution,  II.  13. 


GUARANTY. 

1.  A  promise  by  a  third  person,  to  the  drawer  of  a  bill  of  exchange,  that 
the  drawee  shall  accept  it,  will  enure  to  the  benefit  of  an  accommoda- 
tion indorser,  if  communicated  to  him  by  the  promissor's  authority. 
And  such  indorser  may  sustain  an  action  thereon  for  breach  of  guar- 
ant)'.     Hitt  &  Dill  vs.  Lippitt.     Ga.  Dec.  part  II. 89 

2.  Where  an  offer  of  guaranty  is  made,  accompanied  with  a  request  for 
an  answer,  in  order  to  make  it  binding  upon  the  individual  offering,  it 
is  necessary  that  ho  be  informed  by  the  person  to  whom  it  is  offered, 

of  his  assent  to  such  offer.     Valloton  vs.  Gardner.    R.  M.  Char 86 
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3.  Where  no  such  assent  is  signified,  and  the  note  of  the  individual,  for 
Trhoae  benefit  the  guaranty  was  offered,  is  taken  by  the  creditor,  it  is 
a  complete   ■waiver  of  the  guaranty.     Ibid. 

4.  Upon  the  transfer  of  a  note  payable  to  bearer  by  delivery,  the  trans- 
ferrer ceases  to  be  a  party  to  it,  and  is  not  generally  responsible  there- 
on to  the  transferree,  or  any  subsequent  holder  But  if  he  undertake 
to  guaranty  the  payment  of  the  same,  ho  will  be  liable  on  that  special 
contract,  and  that  is  a  proper  subject-matter  of  set-off.  Crenshaw  vs. 
Jackson.     6  Ga 509 

6.  A  transfers  a  note,  payable  to  bearer,  to  B  by  delivery,  and  says, 
"  C,  (the  maker)  although  a  poor  man,  is  perfectly  good  for  his  con- 
tracts, and  if  0  is  not  good,  I  am  good  :  "  Jleld,  that  these  sayings 
are  admissible  to  support  a  plea  of  a  promise  and  undertaldng  to  guar- 
anty the  payment  of  the  note.    Ibid. 

See  "  Contracts,  II. 
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I.  GENERALLY. 

II.  GUAEDIAU'S    BOND  :    SURETIES  :    SUITS  THEREON,  &c . 


1.    GENERALLY. 

1.  The  estate  of  a  guardian,  who  dies  chargeable  to  his  ward,  is  bound 
and  liable  therefor  before  any  other  debt,  even  though  in  judgment. 
Watson  etal.  vs.  Ex'r.  of  Watson.     \  Kelly,  268.     See  also,  10    Ga.     66 

2.  In  a  bill  filed  by  a  ward  against  his  foi-mer  guardian,  the  latter  will 
be  allowed  to  prove  the  payment  of  debts  contracted  before,  but  paid 
after  his  dismission,  and  ihat  too,  without  having  the  vouchers  allow- 
ed by  the  Court  of  Ordinary.     Stell  vs.  Glass.     1  Kelly 485 

8.  An  order  of  the  Court  of  Ordinary  authorizing  a  guardian  to  invest 
funds  of  the  ward  in  the  purchase  of  land  for  the  purpose  of  cultiva- 
tion, cannot  be  impeached  in  any  other  Court  except  for  fraud.  Ibid. 

4.  If  a  guardian  dies,  or  is  removed,   and  no  successor  is  appointed  by 
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the  Ordinary,  a  Court  of  Chancery  may  appoint  a  guardian,  ad   litem, 
for  a  suit  already  pending.     Zeonard  vs.  Scarborough  et  al.     2  Kelly..     79 

6.  Tile  returns  of  a  guardian  are  only  jjWma  facie  evidence  in  hia  favor, 
and  may  be  impeached,  the  burden  of  proof  being  on  the  party  im- 
peaching them.     Brown  vs.  Wright.     5   Ga 29 

6.  Where  a  guardian  pleads  the  finalreceipt  of  hisTvardin  bar  of  an  ac- 
count :  Held,  that  his  admission  in  his  answer,  that  he  had  not  made 
regular  returns  to  the  Ordinary,  was  such  a  circumstance  as  cast  sus- 
picion on  the  settlement,  and  would  avoid  the  plea.  Briers  vs.  Hack- 
ney et  al.     6  Ga 419 

I.  Ordinarily,  guardians  who  have  given  security  for  the  faithful  per- 
formance of  their  duty,  have  the  legal  control  over  mortgage  debts 
owing  their  wards,  and  a  right  to  receive  and  collect  the  moneys 
due  thereon,  and  to  release  the  same,  in  the  proper  exercise  of  their 
discretion  as  guardian.     Perkins  and  others  vs.  Dyer.     6  Ga 401 

8.  But  where  a  mortgage  is  executed  to  a  mother,  as  the  natutal  guardi- 
an of  her  children,  by  the  administrator  of  their  deceased  father,  to 
secure  them  in  their  patrimony,  which  he  has  wasted,  it  is  not  in  the 
power  of  the  mother  fraudulently  to  discharge  the  mortgage  lien,  to 
the  prejudice  of  the  infant  cestui  que  trust,  especially  where  she  has 
failed  to  give  bond  as  required  by  law,  to  protect  them  against  mis- 
management.   Ibid. 

9.  At  Common  Law,  the  mother,  as  guardian  by  nature  or  for  nurture, 
has  no  control  over  the  estate  of  her  miinor  children.     Ibid. 

10.  A  guardian  failing  to  make  returns,  forfeits  all  his  commissions. 
Ibid. 

II.  Where  the  record  of  a  judgment  of  the  Court  of  Ordinary  of  Troup 
County,  was  offered  in  evidence  to  prove  the  appointment  of  a  guar- 
dian of  a  ward  residing  in  the  State  of  Alabama :  Meld,  that  it 
should  affirmatively  appear  on  the  face  of  the  record  and  proceedings, 
that  either  the  person  of  the  ward  was  within  the  County,  or  tl  at 
she  had  property  within  the  limits  of  the  County,  so  as  to  give  the 
Court  jurisdiction,  and  that  the  want  of  jurisdiction,  either  of  the  per- 
son or  property  of  the  ward,  appearing  on  the  face  of  the  record  of- 
fered in  evidence,  it  was  properly  rejected.     Grier  vs.  McLendon.    1 

Ga 362 

12.  When  returns  are  made  to  the  Clerk  of  the  Court  of  Ordinary,  under 
the  Act  of  1820,  it  is  the  duty  of  the  Com-t  to  pass  them  to  record,  or 
reject  them  at  the  next  term  of  the  Court  after  they  are  rendered  to 
the  Clerk,  and  if  judgment  is  had  after  that  time,  passing  them  to  re- 
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cord,  such  judgment  is  in-egular  and  may  be  set  aside.  Butsucli  judg- 
ment cannot  be  attacljed  collaterally,  and  while  unrevoked,  will  ad- 
mit tlia  returns  in  evidence,  in  a  suit  by  the  ward  against  the  guardi- 
an.    Ragland  vs.  The  Justices,  dec.     10  Ga 65 

13.  A  minor  wiiohas  an  estate,  but  whose  parents  are  in  life,  is  an  or- 
phan, in  the  meaning  of  the  Act  of  1799.    Ibid. 

See  Administrators  and  Executors,  passim. 


II.     GUARDIAN'S  BOND:  SURETIES:  SUITS  THEREON,  &a. 

1.  In  a  suit  upon  a  guardian's  bond,  the  party  is  not  entitled  to  the  cus- 
tody of  the  original,  but  to  a  certified  copy  only.  Bryant  ct  al.  vs. 
Owens  and  Wife.     1   Kelly 3C8 

2.  The  discharged  surety  of  a  guardian  is  only  released  from  ihe  future, 
and  tint  from  past  liabilities  of  his  principal.  The  substituted  surety 
is  liable  for  both  past  and  future.     2'he  Justices,  <^c.  vs.  Woods  &  Vason. 

1  Kelly 87 

3.  The  Ordinary  has  no  power  to  discharge  a  surety  from  a  liability  al- 
ready incurred.     Ibid.    See,  also,  Bryant  vs.  Owens  &  Wife.     1  Kelly.  Sll 

4.  The  surety  may  be  discharged  under  the  Act  of  1805;  but  in  the  ex- 
ercise of  this  power,  the  law  presumes  that  the  Ordinary  will  so  act 
as  not  to  injure  but  to  protect  the  rights  of  the  ward.  Bryant  et  al.vs. 
Owens  and  Wife.     1  Kelly 363 

6.  In  a  suit  against  a  discharged  surety  on  a  guardian's  bond,  the  plain- 
tiff must  prove  affirmatively  some  default  or  act  of  malfeasance,  on  the 
part  of  the  guardian,  prior  io  the  discharge  of  the  surety,  which,  in 
Law,  would  amount  to  a  breach  of  the  bond.  Evidence  of  the  barerc- 
ceplion  of  the  ward's  estate  and  nothing  more,  is  iusufficient.    Ibid. 

6.  Where  the  decree  against  the  guardian  is  silent,  as  to  the  time  of  the 
devastavit,  the  decree  alone  will  be  insufiicient  lo  charge  a  surety  dis- 
charged before  the  commencement  of  the  suit  in  Equity  ;  alitcr,  if  the 
surety  has  not  been  discharged.     Ibid. 

1.  In  an  action  by  the  present  guardian  against  the  administrator  of  the 
former  guardian  and  his  sureties  on  the  bond,  the  plaintiff  must  show 
affirmatively  some  act  of  waste  or  mal-administration  by  his  pre- 
decessor during  his  life ;  and  the  bare  reception  of  money  for  his 
wards,  without  farther  proof  of  default,  is  not,  per  se,  a  breach  of 
the  bond.    Kay,  Adm'r,  and  others  vs.  The  Justices,  dc.  Macon  County. 

6  Ga SOS 
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8.  In  an  action  by  the  present  guardian  against  the  administrator  of  a 
deceased  guardian  and  his  securities,  upon  their  bond,  in  which  the 
breach  alleged  is  the  receipt  of  three  several  sums  of  money  by  the 
former  guardian,  which  he  had  appropriated  to  his  own  use,  the  meas- 
ure of  damages  is  the  aggregate  of  principal  and  accruing  interest. 
lUcL 

a.  Where  the  provisions  of  the  Act  of  1812,  authorizing  an  executor,  ad- 
ministrator or  guardian,  whose  residence  shall  be  changed  from  one 
County  to  another,  to  make  his  returns  in  the  County  in  which  he 
lives,  are  fully  complied  with,  the  sureties  on  the  first  bond  are  dis- 
charged from  all  farther  liability  on  account  of  their  principal.  The 
Justices,  dkc.  vs.  Selrnan  and  others.     6   Ga 432 

10.  Where  the  Ordinary  has  granted  letters  of-guardianship,  no  new  ap- 
pointment can  be  made,  unless  the  former  ie  vacated  by  death,  remo- 
val, or  some  other  way.  Such  appointment  being  void,  the  bond  also 
will  be  void.    Ibid. 

11.  Sureties  to  executors',  administrators'  and  guardians'  bonds,  are  not 
liable  to  suit  thereon  at  Law,  under  the  Act  of  13th  December,  1820, 
until  the  plaintiff  has  first  established  his  demand  against  their  princi- 
pal, in  his  representative  character,  by  suit  and  judgment,  or  decree 
of  a  Court  of  competent  jurisdiction.     The  Justices,  dc.  vs.  Sloan.    7 

0a 31 

12.  In  a  bill  by  a  ward  against  a  guardian,  for  settlement,  alleging  that 
he  has  wasted  the  estate,  and  his  sureties  discharged  by  the  Court  of 
Ordinary  ;  that  the  waste  occurred  before  the  discharge,  and  that  the 
complainants  have  no  means  of  proving  that  fact  but  by  resort  to  the 
conscience  of  the  defendant,  and  a  discovery  and  decree  is  asked,  as- 
certaining and  fixing  the  time  of  the  waste,  with  a  view  to  charge  the 
sureties  in  a  future  action ;  the  discovery  and  decree  allowed,  but  no 
opinion  given  whether  that  decree  will  be  evidence  in  a  futuresuit  to 
charge  the  sureties.     Woods  vs.  Woods.    1  Ga B8f 

13.  A  dormant  judgment  in  favor  of  a  ward  against  his  guardian,  and[the 
execution  issued  thereon,  with  a  return  of  "nulla  bona"  made  prior  to 
its  becoming  dormant,  are  admissible  to  prove  a  devastavit,  in  au  action 
by  the  ward  against  the  sureties  of  the  guardian.     Carter  and  Wife 

vs.  Ooleij.    8   6a .35 1 

14.  In  a  suit  on  a  guardian's  bond,  by  the  ward  against  the  guardian 
alone,  it  is  not  good  cause  for  non-suit,  that  the  plaintiff  has  not  averred 
and  proved  a  judgment  or  decree  against  the  guardian,  in  his  repre- 
sentative character,  because  the  suit  is  against  him  as  such.   Ragland 

vs.  The  Justices,  &c.     10  Ga 65 

See  Administrators  and  Executors,  V.  VII.  IS. 
Guardian  ad  litem.     See  Guardian,  I.  4. 
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HABEAS  COKPUS. 

.  Where  a  prisoner  was  indicted  for  robbery,  and  at  the  next  term  a 
nol.pros.  was  entered  on  the  indictment,  (the  prisoner  demanding  a 
trial  thereon,)  on  a  writ  of  habeas  corpus:  Held,  that  under  the  Act  of 
Slst  Car.  II.  any  person  committed  for  felony,  upon  his  or  her  petition 
in  open  Court,  for  a  trial,  who  shall  not  be  indicted  and  tried  the  se- 
cond term  after  commitment,  shall  be  discharged.     State  vs.  Monaquo 

T.  U.P.Charl 24 


2.  The  Superior  Court  ■will  not,  on  habeas  corpus,  discharge  a  prisoner 
committed  for  a  contempt  of  another  Court  of  record,  more  especially 

if  it  be  an  officer  of  that  Court.    State  vs.  White.     T.  U.P.Charl 186 

3.  A  person  committed  regularly  by  a  Court  organized  by,  and  enforcing 
a  law  of  the  XJ.  S.  cannot  be  discharged  by  a.  Court  of  this  State. 
State  vs.  Prime  and  another.     T.  U.  P.  Chart 142 

4.  It  i^  not  competent  for  the  prisoner,  on  the  return  of  a  writ  of  habeas 
corpus,  to  go  into  a  full  defence  of  his  case,  for  the  purpose  of  estab- 
lishing his  innocence  or  controverting  the  facts  stated  in  the  deposi- 
tions of  the  State's  witnesses.    State  vs.  Asselin.    T.  U.P.Charl 187 

5.  The  captors  of  a  prize  are  entitled  to  retain  in  custody  a  portion  of 
the  crew,  for  the  purpose  of  giving  testimony,  and  the  Court  will  not 
discharge  them  on  habeas  corpus.  State  vs.  Wederstrandt.  T.  U.  P. 
Chart 213 

C.  A  seaman  committed  under  the  Act  of  Congress  for  deserting  his  ves- 
•  sel,  can  be  detained  only  until  the  vessel  is  ready  to  depart ;  after  her 
departure,  he  will  be  discharged  on  habeas  corpus.     The  State  vs.  Pat- 
terson.   T.  U.  P.  Chart 311 

7.  On  a  writ  of  habeas  corpus,  the  Court  will  discharge,  admit  to  bail  or 
remand,  according  to  the  circumstances  of  the  case ;  but  it  will  not 
try  any  rights  to  property.  And  if  the  writ  be  to  bring  up  infants, 
the  Court,  though  bound  ex  debito  justitice,  to  free  them  from  all  ille- 
gal restraint,  it  is  not  bound  to  deliver  them  over  to  any  body  or  to 
give  them  any  privilege.    State  vs.  Frazer.    Dudley 43 

8.  In  cases  of  hab.  cor.  ad  subjiciendum,  the  person  imprisoned  may  peti- 
tion for  the  writ,  or  any  other  person  for  him.  State  vs.  Philpot. 
Dudley 40 

9.  The  omission  of  his  name  is  not  an  irregularity,  if  enough  appear  to 
indicate  the  person  intended.    Ibid. 
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10.  The  petition  ought  to  be  supported  by  affidavit ;  but  in  cases  of 
great  emergency  the  writ  will  be  allowed  to  issue  without  it.    Jbid. 

11.  The  benefits  of  this  writ  belong  to  all  free  persons,  of  every  country 
and  complexion,  but  not  to  a  slave.    J  bid. 

12.  An  evasive  and  insufficient  return  to  the  writ,  is  a  contempt  of 
Court,  and  if  obstin.itely  persisted  in,  will  be  punished  by  imprison- 
ment, until  the  offender  yields  obedience,  or  shows  that  it  is  impossi- 
ble to  do  so.     Ibid. 

13.  Irregularity  in  the  writ  must  be  taken  advantage  of  in  due  time,  or 
the  party  will  lose  his  opportunity  of  doing  so  entirely.     Ibid. 

14.  On  a  habeas  corpux,  a.i  Common  Law,  the  Court  hag  the  power  to 
change  the  custody  of  an  infant  child,  if  its  interests  require  it.     In 

the  matter  of  Mitchell.     R.  M.  Oharl 489 

15.  More  especially  if  the  infant  is  too  young  to  make  a  proper  election. 
Ibid. 

16.  The  writ  applies  as  well  to  cases  of  illegal  detention  as  illegal 
conliiement  or  restraint.  Ibid.  See,  also,  ex  parte  Rulston.  R.  M. 
Chad 119 

17.  Tu  a  contest  between  its  p.arents,  for  the  custody  of  a  child,  the  Court 
will  award  its  possession  to  that  parent  who  will  be  most  likely  to 
train  it  properly.     State  vs.  King.     Ga.  Dec.  part  1 93 

18.  The  Chancellor  will  not  allow  it  to  be  taken  out  of  his  jui'isdiction. 
Ibid. 

19  If  the  mittimus  specifies  no  time  and  place  of  the  offence,  the  priso- 
ner will  be  discharged  on  habeas  corpus.  Ihe  State  vs.  Bandy.  Ga. 
Dec.  part  II 40 

20.  The  Inferior  Courts  in  this  State  have  jurisdiction,  under  the  Act  of 
1847,  to  discharge  defendants  imprisoned  on  mesne  or  final  process 
for  debt,  (when  the  jail  fees  are  not  paid  weekly,)  on  a  writ  ot  habeas 
corpus;  and  the  jndgment  of  such  Court,  whether  «n'o«(?oKs  or  not,  or- 
dering the  Sheriff  to  di-icharge  a  defendant  imprisoned  on  final  pro- 
cess for  debt,  will  be  u.  protection  to  such  officer.  Chamhlce  vs.  Hoi- 
combe.     7    Oa 419 

21.  Upon  a  return  to  a  writ  of  habeas  corpus,  it  appeared  that  the  pe- 
titioner had  been  brought  before  the  Inferior  Court,  as  a.  free  person  of 
color,  upon  a  charge  of  having  violated  the  Registry  Laws ;  and  upon 
a  plea  c  f  guilty,  was  sentenced  to  pay  a  fiiue  of  $100,  and  in.  defaulti 
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of  paymeat,  to  be  hired  out  until  paid ;  and  that  respondent  had  hired 
iiiii  in  pursuance  of  the  judgment  of  the  Court:  Held,  that  he  was  de- 
tained according  to  law,  in  pursuance  of  a  judgment  of  a,  Court  of 
competent  jurisdiction,  and  that  this  Court  could  not  enter  into  the 
question,  ■whether  he  was  or  was  not,  a  free  white  person.  Yancy  vs. 
Harris.     9    Oa C35 


See  Infancy,  4,  5. 
Handwriting.     See  Evidence,  I. 


HEIRS. 

1.  An  heir  is  not  entitled  to  take  possession  of  any  part  of  the  estate  of 
the  ancestor,  until  it  is  delivered  to  him  by  the  legal  representative 

or  by  the  law.     Albrition  vs.  Bird.    R.  M.  Charl 93 

2.  The  heirs  at  law  may  maintain  an  action  of  ejectment,  to  recover  the 
possession  of  land  against  a  mere  wrong-doer.  Lessee  of  Caruthers  vs. 
Bailey.    3  Kelly 108 

3.  The  heirs  at  law,  or  next  of  kin,  are  entitled  to  call  for  the  proof  of 
a  will  in  solemn  form  at  any  time,  and  mere  acquiescence  for  a  length 
of  time,  does  not  debar  them.  But  if,  as  legatees,  they  receive  their 
legacies,  then  the  delay  amounts  to  a  waiver,  unless  accounted  for,  as 

by  infancy,  &c.      Vance  et  al.  vs.  Crawford  et  al.     i  Ga 445 

4.  No  inheritance  can  vest,  nor  any  person  be  the  actual  complete  heir 
of  another,  until  the  ancestor  is  dead.     Beall,  Admr'x,  vs.  Beall  &  Beall. 

%  Ga 1 210 

6.  A  sale  of  lands  under  judgment  against  an  executor  &  bonis  testatoris, 
conveys  a  good  title  to  tlie  purchaser,  and  the  title  of  the  heirs  is  di- 
vested.    Lessee  of  Worthy  vs.    Hames.     8  Ga 234 

See  Constitutional  Law,  I.     39. 

Highways.     See  Roads. 

Honest  Debtor's  Act.     See  Insolvent  Debtors. 
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HUSBAND  AND   WIFE. 


I.    EIGHTS    AND    LIABILITIES    OF    HUSBAND. 

II.    EIGHTS     AND     DISABILITIES     OF     WIFE,    AND    HEREIN    OF    THE 
wife's    EQUITY. 
HI.    SEPARATE    ESTATES  :     MARRIAGE     ARTICLES  :     SETTLEMENTS  : 

AND    ARTICLES    OF    SEPARATION. 
IV.    DIVORCE    AND    ALIMONY. 


I.     RIGHTS  AND  LIABILITIES  OF  HUSBAND. 

1.  When  a  man  marries  a  woman  holding  property  in  her  own  right,  he 
is  entitled  to  that  property,  if  he  reduce  it  to  possession  in  the  life- 
time of  the  woman.  But  if  he  does  not,  and  dies,  the  property  sur- 
vives to  the  wife,  and  does  not  vest  in  his  executor  or  administrator. 
Early  vs.  Sherwood.    Dudley '7 

2.  And  if  property  be  given  to  the  wife  during  coverture,  it  vests  abso- 
lutely in  the  husband,  and  need  not  be  by  him  reduced  to  possession 
in  the  lifetime  of  the  husband.     Ibid. 

"S.  At  Common  Law,  marriage  amounts  to  an  absolute  gift  to  the  hus- 
band of  .all  the  personal  estate  of  the  wife,  of  which  she  is  at  the  time 
actually  possessed  in  her  own  right.     Bell  et  al.  vs.  Bell.     1  Kelly 639 

4.  In  the  wife's  choses  in  action,  the  husband  obtains  only  a  qualified 
property,  which  may  be  made  absolute  by  a  reduction  into  possession 
during  life.     Ibid. 

6.  Creditors  of  the  husband  who  claim  to  be  subrogated  to  his  rights,  as 
against  the  property  of  the  wife,  have  no  other  rights  than  the  hus- 
band who  is  their  debtor,  against  such  property.  Sayre  vs.  Floumoy 
et  al.     3   Kelly ' 651 

6.  The  husband,  as  administrator  of  his  deceased  wife,  is  entitled  to  re- 
cover an  interest  in  remainder,  vested  during  the  life  of  the  wife.  Mc- 
Ginnis,  Adm'r,  vs.  Foster,  ExW.    i  &a 377 

7.  A  husband  surviving  his  wife,  is  entitled  to  all  her  choses  in  action, 
whether  reduced  to  possession  in  his  lifetime  or  not.    Lee,  Adm'r,  vs. 

Wheeler,    i  Ga S41 

8.  Cohabitation  and  jointuse  of  goods  purchased  by  the  wife  during  cov- 
erture, is  strong  presumptive  evidence  of  the  assent  of  the  husband, 
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and  of  the  agency  of  the  wife  in  the  purchase  ;  which,  however, 
may  be  repelled  by  proof  that  the  credit  was,  in  fact,  given  to  the 
wife.     Gonnerat  vs.   Goldsmith,     fi  Ga 14 

9.  A  .sells  goods  to  the  wife  of  B,  and  takes  her  note  for  the  amount — 
she  having  a  separate  estate — and  gives  her  a  receipt  for  the  hill. 
Thehusband  and  wife  are  living  together,  and  the  goods  go  into  their 
joint  use  and  occupation :  Held,  that  the  credit  was  given  to  thewife, 
and  thehusband  is  not  liable,  in  a  suit  by  the  creditor,  for  the  price  of 
the  goods.     Ibid. 

10.  In  such  a  case,  a  parol  promise  by  the  husband  to  pay  the  debt,  is 
void,  under  the  Statute  of  Frauds,  because  it  is  a  promise  to  answer 
for  the  debt  of  another,  and  ought  to  be  in  writing.     J  bid. 

11.  A  h.usha,ndma.j,hy  deed  or  will,  in  his  lifetime,  deprive  his  wife  of 
the  whole  of  his  estate,  except  dower.  So  also,  he  can  procure  an  Act 
of  the  Legislature  to  be  passed,  limiting  her  right  of  inheritance  after 

his  death.     Beall,  Admr'x,  vs.  Beall.     S  Ga 210 

12.  By  the  Act  of  1828,  a  feme  covert  is  disqualified  from  acting  as  the 
representative  of  an  estate  during  coverture.  In  such  case  the  hus- 
band is  entitled  to  be  substituted  in  her  stead.     Levirrett  vs.  Dismukes. 

10  Ga 98 


II.    RIGHTS    AND    DISABILITIES    OF  WIFE :    AND    HEREIN    OF 
THE  WIFE'S  EQUITY. 

1.  The  wife  is  entitled  in  Equity  to  a  suitable  provision  for  herself  and 
her  children  out  of  her  fortune,  whenever  it  is  within  reach  of  a  Court 
of  Chancery,  and  not  reduced  into  possession  by  the  husband ;  and  this 
right  extends  to  both  legal  and  equitable  claims  in  action.     Belletal. 

vs.  Bell.     1   Kelly 639 

2.  Whether  the  children  have  a  distinct  substantive  claim  to  a  provision  ? 
Query.     Ibid. 

3.  The  wife  may  file  her  bill  by  her  next  friend,  to  assert  her  equity. 
Ibid. 

i.  The  wife's  equity  is  good  against  her  husband's  assignees  in  bank- 
ruptcy orinsolvency,  against  his  assignees  to  pay  his  debts  generally, 
and  also  against  a  special  assignee  or  purchaser  for  value.    Ibid. 

5.  When  the  wife's  father  leaves  an  estate  in  negroes,  a  division  of  the 
negroes,  under  our  Statute,  at  the  instance  of  the  administrator,  setting 
apart  one  share  to  thehusband  in  right  of  his  wife,  and  leaving  it  in 
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the  possession  of  the  administrator,  neither  the  husband  or  "wife  being 
present  nor  represented,  and  no  refunding  bond  being  given,  is  not 
such  a  reduction  iato  possession  as  will  defeat  the  wife's  equity. 
Ibid. 

6.  The  husband  has  no  interest  vested  in  him  in  his  wife's  choses  in  ac- 
tion, until  he  reduces  them  into  possession  ;  and  as  a  general  rule,  a 
Court  of  Equity  will  not  compel  the  husband  to  reduce  them  into  pos- 
session, so  as  to  defeat  the  wife's  right  of  survivorship theieto.  Sayre 
vs.  Mournoy,    Adm'r,  &c.     3  Kelly 548 

I.  Where  a  judgment  creditor  comes  into  a  Court  of  Equity  andasks  its 
assistance  to  have  appropriated  to  the  payment  of  his  debt  against 
the  husband,  property  to  which  the  husband  may  be  entitled,  in 
right  of  his  wife,  adequate  provision  must  first  be  made  for  the  sup- 
port and  maintenance  of  the  wife   and   children,  if  any.    Napier  et 

al.  vs.  Howard.     S  Kelly 204 

8.  What  will  be  considered  adequate ■prOYision  for  that  purpose,  must  de- 
pend upon  the  circumstances  of  the  case,'  and  the  condition  of  the 
parties.  The  Court  ought  to  be  liberal,  and  may  appropriate  ihe 
whole  or  part  of  the  property  for  the  benefit  of  tlie  wife  and  children, 
as  it  may  deem  liberal  and  just.     Ibid. 

9.  A  chose  in  action  heloBging  to  the  wife  before  marriage,  and  not  re- 
duced to  possession  by  the  husband  during  the  coverture,  survives  to 
the  wife.     Stephens  et  al.  vs.  Beall.     4  Ga 319 

10.  A  feme  covert  cannot  interpose  a  claim  individually,  imder  the  Claim 
Laws  of  Georgia.     Hardwick  vs.  Hook,  Receiver.    8  Ga 354 

II.  The  Statute  of  Limitation,  does  not  run  against'a  feme  covert  whose 
cause  of  action  arose  during  coverture,  even  though  suit  be  brought 
in  the  name  of  the  husband  and  lierself.     Mynt  atid    Wife  vs.  Hatch- 

eit.     9   Ga 328 

12.  A  feme  sole  having  drawn  land  in  the  lottery  and  married  before  the 
grant  issues,  the  land  does  not  belong  to  the  husband  by  the  marital 
right,  and  if  it  does  not  issue  until  after  the  death  of  the  husband, 
tlie  land  belongs  to  the  widow,  and  not  to  the  representatives  of  the 
husband.     Salter  vs.  The  Lessee  of  Williams.     10  ©a 186 

See  Title  "Dower."    Also,  Article  III.  13  andll,  of  this  title. 
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III.    SEPARATE  ESTATE— MARRIAGE  ARTICLES— SETTLEMENTS, 
AND  ARTICLES  OF  SEPARATION. 

1.  Marriage  is  a,  valuable  consideration — as  muct  so  as  money  paid; 
and  a  marriage  settlement  upon  a  wife  and  her  issue,  ■will  not  be  set 
aside  in  favor  of  even  preexisting  creditors.    The  Bank  vs.  Marchand. 

T.  U.  P,  Chart 250 

2.  Not  even  if  the  husband  -was  guilty  of  a  fraud,  the  wife  not  being^jar- 
ticeps  criminis  therein.    Ibid. 

3.  A  settlement  made  by  the  husband  on  the  wife,  after  marriage,  with- 
out a  valuable  consideration,  and  not  executed  in  pursuance  of  any 
agreement  entered  into  before  marriage,  is  a  mere  voluntary  convey- 
ance, and  void  as  against  prior  creditors  of  the  husband.  JDenbell  vs. 
Fisher.    R.  M.   Charl 36 

4.  Marriage  articles  will  be  executed  in  favor  of  all  persons  coming  with- 
in the  scope  of  the  marriage  consideration,  and  at  their  instance,  but 
not  at  the  instance  of  mere  volunteers.  Merritt  et  al.  vs.  Scott  and 
Beat,  Adm'rs,  die.     6    Ga 56S 

6.  Those  having  natural  claims  upon  the  parties,  such  as  the  wife  and 
offspring,  and  those  claiming  under  and  through  them,  alone  come 
within  the  scope  of  the  marriage  consideration.    I  bid. 

6.  The  fact  that  collaterals  are  first  mentioned  in  the  limitations  of  the 
articles,  does  not  bring  them  within  the  reach  and  influence  of  the 
agreement.     Ibid. 

T.  "Where  a  Court  of  Equity  executes  articles  in  favor  of  persons  within 
the  scope  of  the  marriage  consideration,  it  will,  at  the  same  time,  ex- 
ecute them  also  as  to  volunteers,  it  being  the  rule  of  Chancery  to  do 
■nothing  by  halves.    Ibid. 

8.  Where,  upon  application  to  a  Court  of  Equity,  the  marriage  articles 
are  executed  partially,  viz  :  in  behalf  of  one  of  the  settlers,  without 
being  executed  as  to  the  volunteers :  Seld,  that  upon  a  subsequent  ap- 
plication to  a  Court  of  Equity,  at  the  instance  of  the  volunteers,  the 
former  decree  cannot  be  invoked  in  their  favor.    Ibid. 

9.  By  deed  a  femme  sole  conveys  her  estate,  in  contemplation  of  mar- 
riage, to  trustees,  to  hold  for  her  sole  use,  until  the  marriage ;  to  the 
joint  use  of  herself  and  her  husband,  during  their  joint  lives  ;  if  she 
survives  him,  then  to  her  and  her  heirs ;  and  if  he  survived  her,  then 
to  him  and  the  children  of  the  marriage,  if  any,  jointly,  during  his 
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life;  If  no  children  or  issue,  then  to  him  for  life;  and  there  being  is- 
sue or  children  of  the  marriage,  to  them  and  their  heirs  forever ;  and 
there  being  no  children  or  issue,  from  and  after  the  death  of  the  hus- 
band to  her  right  heirs.  The  marriage  was  solemnized,  and  the  wife 
died  before  the  husband,  leaving  children  who  died  before  the  hus- 
band :  Held,  that  a  life  estate  was  conveyed  to  the  husband  and  chil- 
dren, with  remainder  in  fee  to  the  children ;  that  the  limitations  crea- 
ted a  vested  remainder  in  the  children,  at  her  death ;  and  that  at  the 
death  of  the  husband,  the  property  went  to  the  heirs  of  the  children, 
and  not  to  the  right  heirs  of  the  settler.  JSolcombe  vs.  Tufts  and  anoth- 
er.   1  Ga 538 

10.  "Where,  by  marriage  contract,  a  slave  is  conveyed  to  a  trustee  for 
the  use  of  the  wife  for  life,  and  to  the  offspring  of  the  nuptials  in  re- 
mainder ;  and  subsequently  to  the  death  of  the  wife,  and  during  the 
infancy  of  the  child  who  was  born  of  the  marriage,  the  slave  was  sold 
by  the  father  to  a  bona  fide  purchaser,  without  notice:  Held,  that  the 
issue  of  the  marriage,  upon  coming  of  age,  can  recover  the  property 
from  the  remote  grantee  of  the  first  purchaser,  the  vendor  having  no 
authority  to  sell,  being  neither  trustee  to  the  wife  nor  guardian  to  the 
child.     Papot  vs.  Gibson.     1  Ga 533 

1 1.  Where  I*,  and  T.  executed  a  marriage  settlement  in  contemplation 
of  marriage,  by  which  the  intended  wife  declared  that  it  was  her  de- 
sire that  all  her  property  should  be  kept  and  assured  to  her  separate 
use  and  enjoyment /or««?-,  and  that  her  trustee  should  keep,  preserve 
and  assure  the  same /orewer,  unto  L.  the  intended  wife,  to  her  entire 
and  free  use,  control  and  benefit,  free  and  exempt  from  all  debts  of  T. 
the  intended  husband,  then  existing,  or  which  might  afterwards  exist ; 
and  T.  the  intended  husband,  assented  and  agreed  thereto,  in  consider- 
ation of  the  intended  marriage,  and  the  further  consideration  of  one 
hundred  dollars,  received  from  his  intended  wife,  as  a  marriage  por- 
tion :  Held,  on  a  bill  filed  by  the  administrator  of  the  husband  against 
the  administrator  of  the  wife,  to  compel  the  latter  to  make  distribu- 
tion to  the  representatives  of  the  husband,  that  the  husband,  by  the 
words  and  clear  intention  of  the  marriage  settlement,  not  only  relin- 
quished and  abandoned  his  marital  rights  to  his  intended  wife's  sepa- 
rate property  during  the  coveture,  but  forever,  without  limitation  of 
time ;  and  that  the  administrator  of  the  wife  was  entitled  to  retain  the 
property,  and  after  the  payment  of  the  wife's  debts,  to  distribute  to 
her  children.    Holmes,  Adm'r,  vs.  Liptrot,  Adm'r.    8  Oa ZTO 

12.  A  valid  agreement  may  be  made  between  husband  and  wife,  through 
the  intervention  of  u,  trustee,  for  an  immediate  separation,  and  for  a 
separate  allowance  to  the  wife  for  her  support.  Chapman  vs.  Gray, 
Ex'r.     8    Ga 33T 

13.  The  agreement  for  a  sepai'ation  cannot  be  supported,  unless  theaep- 
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aratiou  takea  place  immediately  upon  the  execution  of  such  agree- 
ment, or  where  the  separation  had  already  taken  place.    Ibid. 

14.  An  agreement  for  a  separation  -will  be  rescinded,  if  the  parties  af- 
terwards cohabit  or  liye  together  as  husband  and  wife,  by  mutual 
consent.     Ibid. 

15.  Where  yalid  articles  of  separation  give  to  the  wife  power  to  dis- 
pose of  property  at  her  death,  a  will  by  her,  while  a  feme  covert,  will 
be  supported.     Ibid. 

16.  Where  a  particular  mode  is  pointed  out  in  the  marriage  settlement, 
for  the  disposition  of  the  separate  estate  of  a  married  woman,  she  can- 
not dispose  of  it  in  any  other  way,  as  where  she  had  power  to  dispose  of 
it  by  will,  with  the  consetU  and  approbation  of  her  trustee.  Such  con- 
sent is  necessary  to  the  validity  of  a  will  made  by  her.  Weeks  and 
Wife  vs.  Sego  and  another.    9  Ga 199 

IT.  A  married  woman  is  a /«mwie  so/e  as  to  her  separate  estate,  unless 
controlled  by  the  settlement ;  and  if  so  restricted,  she  is  afemme  sole 
mb  modo  only,  and  the  mode  of  disposition  prescribed  in  the  instru- 
ment must  be  followed.      Wyly  et  al.  vs.  Collins  &  Co.     9  Ga 223 


18.  The  doctrine  of  the  Bible,  and  of  the  Common  Law,  that  husband 
and  wife  are  one,  is  superseded  by  the  introduction  of  a  new  principle 
from  the  Civil  Law — that  they  are  distinct  persons,  with  distinct  pro- 
perty, and  distinct  powers  over  it.    Ibid. 

19.  A  wife  and  children  who  have  separate  property  settled  upon  them, 
are  not  bound  to  support  the  husband  and  father,  though  owing  to 
his  insolvency,  they  may  be  bound  to  support  themselves.    I  bid. 

20.  Although  the  husband,  as  such,  has  no  right  to  control  the  separate 
estate  of  his  wife,  yet,  he  may,  like  any  other  person,  do  a  ministerial 
act,  such  as  pm'chasing  goods  for  the  trust  estate.    Ibid. 

See  Trusts  and  Trustees. 


IV.    DIVORCE  AND  ALIMONY. 

1.  The  Court  refused  to  order  an  allowance  for  temporary  alimony  to  a 
married  woman,  during  the  pendency  of  a  libel  for  divorce  and  a  bill 
of  ne  exeat,  when  it  appeared  by  his  answer  that  the  husband  was 
willing  to  take  her  to  his  bed  and  board,  and  treat  her  well.  Slack 
vs.  Slack.    Dudley 166 

3.  The  only  causes  for  total  divorce,  in  Georgia,  are  those  recognised  by 
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the  Commou  Law,  viz :  pre-contract,  consanguinity,  affinity  and  im- 
potency.    Head  vs.  Head.    2  Kelly 191 

4.  And  the  only  causes  recognized  in  Georgia,  for  a  partial  divorce,  are 
those  of  the  Common  La-w,  viz:  adultery  and  cruel  treatment.     Ibid. 

6.  On  application  for  a  writ  of  ne  exeat,  by  a  wife  against  her  husband, 
pending  a  suit  for  a  partial  divorce  and  alimony,  her  affidavit  is  suffi- 
cient, she  being,  in  this  respect,  considered  independent  of  her  hus- 
band.    McGee  vs.  McGee.    8    Oa 295 

6.  A  writ  of  ne  exeat  may  be  granted  in  this  State,  prior  to  any  decree 
for  alimony.    Ibid. 

V.  The  power  to  grant  temporary  alimony,  is  incidental  to  the  jm-isdic- 
tion  of  the  Superior  Courts  of  this  State,  over  divorces.  McGee  vs. 
McGee.    10  Ga ill 

8.  Such  a  power  does  not  belong,  in  this  State,  to  a  Court  of  Chancery. 
Ibid. 

9.  The  Superior  Court  may,  upon  being  judicially  informed  of  the  fact 
of  the  marriage,  in  a  suit  for  divorce,  on  motion,  make  provision  for 
the  wife's  maintenance  dm'ing  the  pendency  of  the  suit,  and  for  the 
expenses  which  she  may  incur  in  conducting  it,  and  that  whether  she 
is  plaintiff  or  defendant.    Ibid. 

10.  The  amount  of  the  wife's  alimony,  is  a  matter  of  judicial  discretion, 
depending  upon  the  wealth  of  the  husband,  his  personal  income,  the 
number  of  children,  <fec.  <fec.    Ibid. 

11.  Alimony  pedente  lite,  is  less  than  permanent  alimony,  and  is  limited 
to  a  support.    Ibid. 

12.  It  is  competent  for  the  Court  to  modify  the  order  for  temporary  ali- 
mony, and  reduce  or  increase  it  as  may  become  proper.    Ibid. 

Hutohikson's  IsiAND.    See  Savannah. 

Hydeopathv.     See  Physicians. 
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INFANCY. 

1.  A  subsequent  promise,  to  avoid  the  plea  of  infancy,  must  be  express 
and  deliberately  made — a  mere  ackno'wledgment  is  not  sufficient. 
Martin  (b  Go.  vs.  Byrour.    Dudley 200 

2.  There  can  be  no  adverse  possession,  to  operate  against  the  right  of  a 
minor.    Irwin  vs.  Morell.    Dudley 74 

3.  But  where  a  person  having  title  to  property,  stands  by  and  suffers 
another  to  mortgage  or  sell  it,  without  asserting  his  title,  or  making 
it  known  to  the  mortgagee  or  purchaser,  he  cannot  afterwards  set  up 
his  claim.  And  in  such  a  case,  even  infancy  will  be  no  protection, 
provided  the  minor  had  arrived  at  such  years  of  discretion  that  a  fraud- 
ulent intent  could  be  reasonably  ascribed  to  him.  Ibid.  See,  also, 
Whittington  vs.  Lessee  of  Wright.     9    Oa 23 

4.  "Where  it  appears  that  the  grandmother  of  an  infant  of  tender  years, 
is  unable  properly  to  maintain  and  educate  her,  the  Court,  on  the  ap- 
plication of  the  guardian  of  such  infant,  will  direct  her  to  be  deliver- 
ed to  him,  she  being  too  young  to  make  a  proper  election.    Exparte 

.    Ralston.    &.   M.  Chart 119 

6.  The  father  has  the  right  to  the  custody  of  his  children,  but  the 
Courts  of  Justice  may  control  this  right,  when  the  safety  or  interests 
of  the  child  imperiously  demand  it.  In  the  matter  of  Mitchell.  B. 
M.  Charl 489 

6.  An  infant  may  disaffirm  a  deed  made  during  his  minority,  after  he 
arrives  of  age,  by  executing  another  conveyance.  Wimherly  vs.  Jones. 
Ga.  Dec.  part  I. 91 

7.  He  may  affirm  the  contract,  by  doing  any  act  which  tends  to  confirm 
it.     Ibid. 

5.  An  infant,  by  prochein  ami,  may  sue  upon  a  note  made  payable  to  him- 
self.   Austell,  Adm't,  vs.  Bice  et  al.    h  Ga 472 

9.  If  a  deed  of  bargain  and  sale  be  executed  by  an  infant,  it  may  be 
avoided  by  another  deed  of  bargain  and  sale,  made  to  a  third  person, 
without  entry  by  the  infant,  when  he  arrives  at  age,  in  case  the  land 
continue  in  possession  of  the  infant,  or  be  vacant  or  uncultivated. 
Harris  vs.  Camron  and  another.    6  Ga 332 

10.  If,  when  the  second  deed  be  executed,  the  lands  be  holden  adversely  to 
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the  infant,  it  seems  that  the  second  deed  will  not  amount  to  arevoca- 
tiou  of  the  first  conveyance.     Ibid. 

11.  A  note  given  by  an  infant  for  necessaries,  is  valid.  Per  Lumpkin,  J. 
Butts  vs.  Cuthbertson,     6  Ga 166 

12.  The  contracts  of  infants  are  not  void,  but  voidable,  at  the  election 

of  the  infant, -when  arriving  at  full  age.     Strain  vs.  Wright.    ^  Ga..  6B8 

IS.  When  an  infant  purchases  property,  gives  his  note  for  the  purchase 
money,  and  receives  the  property  into  his  possession,  and  after  ar- 
riving at  full  age,  disaffirms  the  contract,  by  a  plea  of  infancy  to  a 
suit  upon  the  note :  Held,  that  the  title  to  the  property  revested  in 
the  vendor,  or  his  legal  representatives,  and  that  the  infant  should 
restore  the  property  to  the  owner,  upon  a  disaffirmance  of  the  contract. 
Ibid. 

14.  Where  an  infant  had  purchased  a  negro,  and  paid  part  of  the  pur- 
chase money,  and  gave  his  note  for  the  balance,  and  took  the  negro  in- 
to his  possession  ;  and  afterwards,  to  a  suit  instituted  on  the  note  by 
the  vendor,  he  disaffirmed  the  contract  by  a  plea  of  infancy :  Held, 
that  inasmuch  as  the  remedy  of  the  vendor,  under  the  peculiar  facts 
of  the  case,  to  secure  the  possession  of  the  negro,  at  Law,  was  inade- 
quate and  difficult,  a  Court  of  Equity  would  entertain  jurisdiction, 
and  decree  a  sale  of  the  negro,  and  out  of  the  proceeds  thereof,  re- 
imburse the  infant  the  amount  paid  by  him,  and  decree  the  balance  to 
the  vendor  or  his  legal  representative.     Ibid. 

15.  The  Statute  of  Limitations  does  not  run  against  minors.  Jordan  vs. 
Thornton  et  al.     1  Ga 811 

16.  If  one  or  more  tenants  in  common,  in  an  action  of  trover,  be  barred 
by  the  Statute  of  Limitations,  and  one  or  more  be  within  an  exception 
in  the  Statute,  their  exemption  will  not  relieve  against  the  operation 
of  the  Statute  as  to  the  one  barred  ;  and  those  within  the  exception 
will  recover  their  several  interests  notwithstanding  the  bar  of  the 
other.     Ibid. 

11.  If  property  belonging  to  an  infant,  is  converted  during  his  minority, 
the  Statute  will  commence  to  run  against  him  upon  his  ari'ival  at  full 
age,  in  favor  of  the  tort  feasor,  and  those  who  claim  under  him,  not- 
withstanding the  property  be  removed  without  the  jurisdiction  of  the 
State,  unless  prevented  by  some  one  exception  in  the  Statute,  as  the 
non-residence  of  the  tort  feasor.    Ibid. 

18.  The  Statute  82d  Henry  VIII.  is  of  forca  in  this  State,  and  a  deed 
made  by  an  infant  while  underage,  will  not  be  avoided  by  the  execu- 
tion of  a  deed  after  he  arrives  at  the  age  of  twenty-one,  when  the  pos- 
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seasioQ   of  the  laud  is  held  adversely  to  him,  but  the  latter  deed  will 

be  void  under  the  Statute.     Harrison  vs.  Adcoch  et  al.    S  Ga 68 

19.  The  interest  of  infants,  as  contemplated  by  the  Act  of  1817,  against 
which  the  Statute  of  Limitations  does  not  run,  must  be  such  an  inter- 
est as  will  enable  them  to  maintain  an  action  in  their  own  name  by 
their  guardian.    Pendergrast  et  al.  vs    Foley,  Adm'r.     8  Ga 1 

20.  Where  the  executor  or  administrator  is  barred  from  bringing  suit  for 
personal  property  belonging  to  the  testator  or  intestate,  the  infant  ces- 
i«i  yue  irMsi  is  barred  also.  Ibid.  See  also,  Worthy  et  al.  vs.  JokTison. 
10  Ga.  S58.  Aliter  as  to  realty.  Lessee  of  Gofer  vs.  Flanegan.  1 
Kelly 5:i3 

21.  An  adverse  possession  held  during  the  minority  of  the  true  owner, 
cannot  operate  against  his  right.     Whittington  vs.   Lessee  of  Wright. 

9     Ga * 23 

22.  A  minor  whose  parents  are  in  life,  and  who  has  a  separate  estate, 
held  to  be  an  orphan  in  the  meaning  of  the  Act  of  1799,  "  entitled  an 
Act  for  the  better  protection  and  security  of  orphans  and  their  es- 
tates," and  entitled  to  the  preference  therein  given  to  orphans.  Rag- 
land  vs.  The  Justices,  &c.     10   Ga 65 

28.  The  saving  in  the  Statute  of  Limitation  in  behalf  of  infants  may 
preserve  the  right  of  one  of  several  co-heirs,  who  is  within  the  provi- 
so, although  the  other  co-heirs  who  were  under  no  disability,  may  be 
barred     .Lessee  of  Pendergrast  vs.  Prather  et  al.     10  ffa 218 

Infekiob.  Court.     See  Courts,  IL 

Injunctions.    See  Equity,  IL 

Inn.    See  Tavern  License. 

Inquest.    See  Coroner. 


INSANITY. 

1.  Where  previous  insanity  is  shown,  the  burthen  of  proof  is  thrown  on 
the  party  who  seeks  to  establish  an  act  as  done  in  a  lucid  interval. 
Griffin  vs.  Griffin.    R.  M.  Char 217 
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2.  But  proof  that  the  act  done,  was  in  itself  natural  and  rational,  will 
control  evidence  of  habitual  insanity.    Ibid. 

I'.  If  a  man  has  reason  sufficient  to  distinguish  between  right  and  wrong 
in  relation  to  a  particular  act  about  to  be  committed,  he  is  criminally- 
responsible.  An  exception  to  this  rule,  however,  is,  where  inconse- 
quence of  some  delusion,  the  will  is  overmastered  and  there  is  no  crim- 
inal intent;  provided  the  act  itself  is  connected  viiili  the  peculiar  de- 
lusion under  which  the  prisoner  is  laboring.  Roberts  vs.  The  State.  3 
Kelly 326 

i.  It  is  not  competent  to  prove  insanity  by  the  reputation  of  the  neigh- 
borhood.    Foster  vs.  Brooks,  Adm'r.     6   Ga 28'7 

6.  The  rule  as  to  "sound  and  disposing  mind,"  in  reference  to  wills. 
See  Pottsm.  House.     0  Ga 324 

6.  It  is  not  competent  in  a  criminal  case,  to  prove  that  the  defendant  is 
of  weak  mind,  whereit  is  admitted  that  he  is  neither  idiot,  lunatic, 
nor  insane.     Studstill  vs.  The  State.     *l  Ga 2 

7.  Where  a  grantor  goes  into  Chancery  to  avoid  his  deed,  upon  the 
ground  of  insanity,  the  burden  is  upon  him  to  prove  it  at  the  time  the 
deed  was  executed,  the  law  presuming  sanity.  But  if  habitual 'vass.iar 
ty  is  proven  previous  to  the  execution  of  the  deed,  the  presumption  of 
law  is,  that  it  continues  to  the  time  when  the  deed  is  executed ;  and 
the  burden  of  proving  sanity  is  devolved  upon  the  other  side. 
Dicken  vs.  Johnson.    1  Ga 484 

8.  In  such  a  case,  one  is  insane  who  has  not  strength  of  mind  and  rea- 
son equal  to  a  clear  and  full  understanding  of  the  nature  and  conse- 
quences of  his  act,  in  making  a  deed.     Ibid. 

9.  The  Statute  of  Limitations  will  run  against  an  insane  person,  from 
the  time  of  his  restoration  to  sanity,  with  knowledge  of  the  existence 
of  the  deed.    Ibid. 


INSOLVENT  DEBTORS. 

1.  As  to  fraudulent  assignments  by  insolvent  debtors.  Sea  "Assign- 
ments," III. 

2.  Under  the  Act  of  1801,  and  prior  to  the  Act  of  1809,  the  Court  tried 
"  in  a  summary  way  "  the  issue  of  fraud  upon  the  applcation  of  an 
insolvent  debtor  for  a  discharge.    Ex  parte  McAllister.    T.U.P.  Char.  223 
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3.  The  Inferior  Court  have  authority,  under  certain  circumstances  nam- 
ed in  the  Statute,  to  discharge  an  insolvent  debtor.  But  they  must  do 
it  as  a  Court.  An  order  for  discharge,  submitted  to  them  individually 
for  their  respective  signatures  out  of  Court,  is  insufiScient  and  void. 

Woodruff'  &  Co.  vs.  Dean  &  Mahony.    Dudley 215 

4.  Upon  an  issue  formed  between  an  insolvent  debtor  and  his  creditors,  of 
"  fraud  or  not,"  the  Jury  should  find  the  afBrmxttlvfr  oj;  negative  of  the 
issue.  A  general  verdict  of  "guilty"  is  improper  and  illegal.  Ex 
parte    Simpson.    R.  M.  Oharl Ill 

5.  It  seems  that  -where  improper  evidence  has  been  received  by  the  Jus- 
tices of  the  Inferior  Court,  on  the  trial  of  the  issue  of  fraud ;  or  where 
the  verdict  is  not  conformable  to  the  issue,  upon  the  refusal  of  said 
Justices  to  grant  a  new  trial,  a  mandamus  to  them  will  be  awarded. 
Ibid. 

6.  "Where  an  insolvent  debtor  is  discharged  in  the  manner  prescribed  by 
the  laws  of  Georgia,  the  fees  of  confinement  must  be  paid  out  of  the 
debtor's  property,  which  he  has  assigned  for  the  benefit  of  his  credit- 
ors.   State  vs.  Simpson.    B.  M.  Chart • 122 

7.  If  there  is  no  such  fund,  the  fees  must  be  paid  by  the  committing 
creditor.     Ihid. 

8.  The  confinement  of  an  insolvent  debtor,  convicted  of  fraudulent  prac- 
tices, under  the  insolvent  laws  of  Georgia,  is  merely  a  continuation  of 
the  confinement  under  cm7;3»-ocess;  it  is  not  a  punishment  inflicted 
for  a  crime.    Ihid, 

9.  If  the  creditors,  at  whose  instance  such  debtor,  so  convicted,  is  con- 
fined, refuse  to  pay  his  jail  fees,  he  will  be  entitled  to  his  discharge. 
lUd. 

10.  If  one  of  two  parties  plaintiff,  being  partners  in  trade,  takes  the  ben- 
efit of  the  Insolvent  Laws,  and  returns  on  his  schedule  a  debt  due  by 
judgment,  to  the  firm,  and  no  trustee  is  appointed  in  terms  of  the  law, 
to  take  charge  of  the  assets  returned,  no  process  can  be  issued  for  the 
collection  oi  the  judgment.     The  State  vs.  Luckie.     Ga.  Dec.  part  I 69 

11.  A  vested  interest  in  remainder,  is  such  an  estate  as  shovild  be  returned 
in  the  schedule  of  an  applicant  for  the  benefit  of  the  Honest  Debtors' 
Act.     Vichers  vs.  Stone.    4   Ga 461 

12.  An  appeal  does  not  lie  from  a,  verdict  rendered  upon  an  issue  of 
fraud,  formed  under  the  Act  of  1 823,  called  the  "  Honest  Debtor's  Act." 
Armia  vs.  Barker,    i  Ga 1 1 0 

4B 
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18.  An  insolvent  debtor  may,  in  a  great  variety  of  ways,  under  the  laws 
of  Geoi-gia,  give  a  preference,  bona  fide,  to  one  creditor  over  others, 
Mc  Whorter  vs.  Wright,  Nichols  &  Co.    5  Ga 555 

14.  A  covenant,  by  a  sui-ety,  to  pay  the  debts  on  which  he  is  surety,  is  a 
valuable  consideration  for  a  conveyance  of  property  by  an  insolvent 
debtor.     Ibid. 

16.  A  bond  executed  by  a  debtor,  to  appear  and  take  the  benefit  of  the 
Honest  Debtors'  Act,  for  less  than  twice  the  amount  of  the  creditor's 
debt,  is  valid  and  binding.     ColUy  vs.  Morgan.     5  Ga 1'78 

16.  Anotice  of  an  application  for  the  benefit  of  the  "Honest  Debtors' 
Act,"  dnected  to  a  firm  by  their  firm  name,  is  sufficient.  Malendy  et 
al.  vs.  Hungerford.     5   Ga 544 

11.  If  an  insolvent  debtor,  pending  suit,  runs  personal  property  to  anoth- 
er State,  for  the  purpose  of  defeating  his  creditor,  and  there  sells  it  to 
one  who  has  full  knowledge  of  the  fraudulent  purpose  for  which  it 
was  removed,  the  contract  will  be  declared  void  in  the  Courts  of  this 
State,  in  a  contest  between  the  vendee  and  creditor.  Watts  vs.  Kil- 
burn.     1    Ga 356 

18.  "When  a  defendant  is  arrested  and  confined  under  a  ca.  sa.  the  fact  of 
giving  bond  to  appear  and  take  the  benefit  of  the  "Honest  Debtors' 
Act,"  does  not,  in  law,  discharge  his  property  from  execution  under  a 
fi.fa.     Eiggs  vs.  Huson.     8   Ga 31'7 

19.  A  defendant  arrested  under  ca.  sa.  and  allowed  prison  bounds,  is  still 
in  the  custody  of  the  Sheriff,  and  he  must  place  him  in  confinement  at 
the  end  of  six  months,  without  any  special  order.  JacTcson  <&  Co.  vs. 
Cox.    9  Ga 172 

20.  '"Where  an  insolvent  debtor  files  his  schedule  at  the  first  term  of  the 
Court  after  his  arrest,  to  take  the  benefit  of  the  Act  of  1823,  for  the  relief 
of  honest  debtors,  the  creditor  who  desires  to  traverse  the  schedule  so 
filed,  and  to  suggest  fraud,  or  concealment  of  any  property,  money  or 
effects,  not  embraced  in  the  schedule,  must  do  so  at  the  first  term  of 
the  Court  after  such  arrest,  and  will  not  be  allowed  to  do  so  at  any 
subsequent  term  of  the  Court  thereafter,  unless  for  special  and  good 
cause  shown  to  the  Court,     Coleman  d:  Starr  vs.  Dickerson.    9Ga.-.  551 

21.  As  a  matter  of  practice,  the  provisions  of  the  Act  of  1823  will  best 
be  answered  by  requiring  the  oath  of  the  insolvent  debtor  to  be  spread 
upon  the  minutes  of  the  Court  and  there  subscribed  by  him,  and  an  or- 
der entered  thereon,  reciting  his  arrest,  the  names  of  his  creditors  who 
have  been  legally  notified,  authorizing  his  discharge,  so  that  a  perfect 
record  may  be  made  for  the  protection  of  the  debtor,  as  well  as  for  the 
information  of  all  persons  interested.    Ibid. 
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22.  A  defendant  arrested  under  a  ca.  sa.  from  a  Justice's  Court,  gave. 
bond  for  hia  appearance  at  the  Justice's  Court,  from  term  to  term,  and 
not  to  depart  thence,  without  leave  of  the  Court,  and  was  discharged  by 
the  Constable :  Held,  that  the  bond  -was  a  nullity,  and  that  the  Consta- 
ble was  liable  to  the  plaintiff  in  Ji.fa.  upon  a  rule,  for  the  amount  of 
the  execution,    Faircloth  vs.  Freeman.     10  &a 249 

See  Assignment,  III. ;  Escape,  4. 

IniOT,  Lunatic,  &c.    See  Criminal  Lam,  II.  81 ;  Insanity. 

Improvements.     See  Damages;  Ejectment. 

Inauequaot  of  Peioe.    See  Equity,  I.  e. 


Indoksemknt  and  Indoksee.    See   Notice  and  Dematid;    Promissory  Notes 
II. ;  Surety. 


INSURANCE. 

I.  An  insurance  oflSce  makes  insurance  of  the  life  of  A,  at  the  instance 
of  B.  In  the  policy,  it  is  stipulated  that  the  premiums  shall  be  paid 
on  the  10th  of  April,  annually  and  that  if  they  were  not  then  paid,  the 
company  should  not  be  liable  for  the  insurance,  or  any  part  thereof, 
and  the  policy  should  cease  and  determine.  Printed  proposali,  pur- 
porting to  be  the  terms  and  conditions  of  insuring,  were  put  out  by 
the  company  to  persons  dealing  with  them,  one  article  of  which  was, 
that  "  a  party  neglecting  to  settle  his  annual  premium,  within  thirty  days 
after  it  is  due,  forfeits  the  interest  he  has  in  the  policy.''  No  reference  is 
made  in  the  policy  to  the  printed  proposals.  The  premium  due  on 
the  10th  April,  iSil,  was  not  paid  at  that  time ;  the  insured  died  four 
days  thereafter,  and  after  his  death,  and  within  the  thirty  days,  the  pre- 
mium then  due,  was  tendered  and  refused  by  the  company :  Held, 
that  the  article  in  relation  to  the  thirty  days  does  not  extend  the  con- 
tract of  insurance  beyond  the  time  designated  in  the  policy  for  the  pay- 
ment of  the  premium,  and  that  the  company  were  not  liable  on  the 
policy.     The  Mutual  Benefit  Life  Insurance  Co.  vs.  Ruse.    S  ffa 6S4 
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INTEREST. 

1.  Judgments  bore  interest  prior  to  the  Act  giving  it.     Ex'rs  of  Sowston 

vs.  Mossman.     T.  U.  P.  Oliarl • 139 

2.  An  acknowledgment  of  an  open  account  by  letter,  is  such  «  liquida- 
tion of  the  demand,  as  will  enable  the  creditor  to  obtain  interest  from 
the  date  of  the  acknowledgment.     Hicks  &  Lord  vs.  Thomas.     Dudley.  218 

3.  Where  suit  was  instituted  on  a  bond  given  foracertain  sum  of  money, 
and  conditioned  for  the  performance  of  a  duty,  without  any  stipula- 
tion as  to  interest,  and  the  Jury,  on  an  issue  of  fact  submitted  to  them, 
found  the  bond  declared  on  to  be  the  deed  of  defendant,  and  assessed 
nominal  damages:  Held,  that  interest  could  be  awarded  on  such  bond, 
only  in  the  shape  of  damages  assessed  by  a  Jury.  The  Governor  vs. 
Daniel.     R.  31.    Charl 449 

4.  Held,  also,  that  the  verdict  rendered,  only  found  the  debt  mentioned 
in  the  bond,  and  as  that  contaiued  no  stipulation  for  interest,  the  exe- 
cution, which  had  issued  for  principal  and  interest,  from  the  date  of 
the  bond,  was  illegal.     Ibid. 

3.  The  Judiciary  Act  of  Georgia,  which  directs  "that  no  interest  shall 
be  given  on  any  open  account,  in  the  nature  of  damages,"  does  not 
prohibit  a  Special  Jury,  on  an  appeal  trial,  from  assessing  damages  on 
the  principal  sum  for  a  frivolous  appeal,  though  the  action  was,  in  its 
inception,  founded  on  open  account,  if  such  Jury  are  satisfied  that  the 
appeal  was  frivolous  and  intended  for  delay  only.  Fell  vs.  Abbott.  R. 
M.   Charl 452 

6.  Where  a  verdict  has  been  rendered  by  a  Petit  Jury,  on  an  open  ac- 
count, and  such  verdict  has  been  appealed  from,  it  seems  that  interest 
can  only  be  computed  on  such  demand,  ifrom  the  verdict  of  the  Appeal 
Jury.     Ibid. 

7.  Upon  a  penal  bond,  conditioned  for  the  payment  of  a  lesser  sum  of 
money,  a  recovery  may  be  had  for  the  principal  and  all  the  interest, 
though  it  exceed  the  penalty  of  the  bond.  Jitoss  vs.  Wood.  R.  M. 
Charl 42 

8.  In  an  action  by  a  surety  for  money  paid,  he  will  be  entitled  to  recov- 
er interest,  if  ho  was  liable  to  it  on  the  demand  which  he  paid.   Knight 

vs.  Mant::.     Ga.  Dec.  part  1 22 

9.  Interest  may  be  recovered  by  an  indorser,  from  the  guarantor  of  a  bill. 
Hitt  &  Dill  vs.  lAppitt.     Ga.  Dec.  part  II. 89 
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10.  In  a  suit  upon  a  note  payable  upon  time,  with  interest  from  date,  if 
not  punctually  paid,  the  back  interest  is  recoverable,  as  stipulated  dam- 

Alexander  vs.  Troutman.     1   Kelly 472 


11.  If,  in  entering  up  the  judgment,  such  bach  interest  is  not  computed, 
the  judgment  may  be  afterwards  amended  under  an  order  of  Court, 
though  the  original  execution  had  issued  and  been  returned  satisfied. 
Ibid. 

12.  An  agent  is  liable  for  interest  upon  money  admitted  to  be  in  his 
hands,  from  the  time  he  received  it.  Anderson  et  al.  vs.  The  State.  2 
Kelly .37.3 

13.  He  -who  has  fraudulently  received  or  wrongfully  detains  the  money 
of  another,  is  chargeable  with  interest  from  the  time  he  received  it. 
Ibid 

14.  An  administrator  who  has  been  guilty  of  gross  neglect  in  not  ma- 
king returns,  should  have  interest  compounded  against  him  every  six 
years.    Fall,  Adm'r,  vs.  Simmons  et  al.    6  Ga.  2B5.     See,  also,  8  Ga.  417 

15.  The  Act  of  1814,  requiring  the  principal  and  interest  in  judgment, 
to  be  stated  separately,  does  not  apply  to  a  recovery  in  damages.    Ray 

et  al.  vs.  The  Justices,  &c.     6  Oa 303 

16.  Judgments  rendered  prior  to  the  Act  of  1845,  (reducing  interest  to  7 
per  cent.)  bear  interest  at  the  rate  of  8  per  cent.  The  Mayor,  <kc.  vs. 
The  Trustees.  &c.     7   Ga 304 
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17.  Our  Statute  disallowing  interest  on  open  accounts,  does  not,  in  any 
■way,  affect  the  la-w  of  set-off.     Meriwether  et  al.  vs.  Bird.     9  Ga 

18.  In  an  action  brought  by  a  bill-holder  against  a  stockholder,  under 
the  11th  section  of  the  charter  incorporating  the  Planters'  &  Mechan- 
ics' Bank  of  Columbus,  for  the  ultimate  redemption  of  the  bills  issued 
by  the  bank :  Held,  that  the  stockholder  was  only  liable  to  pay  inter- 
est on  the  bills  from  the  time  of  demand  of  payment  thereof,  made 
by  the  bill-holder  of  the  stockholder,  and  not  from  the  time  of  demand 

on  the  bank.     Lane  vs.  Morris.     10  Ga 162 

See  Damages,  3  ;  Partners,  II.  9,  10;   Usury. 

Interkogatories.     See  Evidence,  III. 

Irwinton  Bridge  Compant.    See  Constitutional  Law,  IV.  2,  3,  17. 

Jail.     See  Costs,  II.  5  ;  Savannah,  1,  9. 

Jail  Fees.     See  Habeas  Corpus. 

Joint  Contractors  and  Co- Partners.    See  Partners,  I  7 ;  Pleading. 
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JUDGE. 

1.  A  Judge  cannot  originate  a  case  at  Chambers,  and  give  judgment 
thereon,  unless  tte  authority  is  expressly  conferred  by  law;  but  on  a 
motion  originating  in  term,  by  order,  judgment  may  be  rendered  at 
Chambers,  in  vacation.      WaUon,  Ex'r,  vs.  Jones.     1  Kelly 308 

2.  No  man  can  be  a  judge  in  his  own  case.    Milnor  vs.  Oa.  R.  R.  <&  B'k'g 

Co.    4    Ga 885 

3.  It  is  the  right  and  duty  of  counsel  to  bring  to  the  notice  of  the  Court, 
all  such  questions  of  law  as  he  may  think  necessary  to  be  determined, 
in  order  to  secure  the  rights  of  his  client ;  and  it  is  the  right  and  duty 
of  the  Court  to  determine  any  principle  of  law  which  he  may  think 
applicable  to  the  case,  whether  suggested  by  counsel  or  discovered  by 
his  own  knowledge  and  observation.  Moody  and  Wife  vs.  Davis.  10 
Ga : 403 

i.  Chancery  jurisdiction  in  this  State,  is  conferred  upon  the  Superior 
Courts  and  not  the  Judges  thereof.     Arrington  vs.  Cherry.     10  Ga. . .  429 

5.  The  fact  that  the  presiding  Judge  was,  previous  to  his  election,  the 
attorney  of  one  of  the  parties,  does  not  make  him  interested,  in  the 
sense  of  the  Act  of  1801,  authorizing  the  Justices  of  the  Inferior  Court 
to  preside  in  certain  cases.     Lloyd  vs.  Smith.     T.  TJ.  P.  Gharl 148 

See  Charge  of  the  Omtrt ;  New  Trials,  V. 
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JUDGMENTS. 


I.  geneealt,y:  and  herein  of  void  judgments. 

II.  CONCLUSIVENESS  AND  EFFECT  OF:  AND  HEREIN  OF  FORMER 
RECOVERY.  , 

III.  LIEN    OF. 

IV.  FOREIGN   JUDGMENTS. 
V.    ACTION    ON    JUDGMENTS. 

VI.    DORMANT    JUDGMENTS  :    AND    REVIVAL    THEREOF. 
VII.    ARREST    OF   JUDGMENT. 

As  to  Satisfaction  of,  see  Execution,  III. 

As  to  THArraFEBs  OF',  see  Execution^  IV. 

As  to  Interference  by  Equity,  see  Equitij,  I.  a,  and  I.  i. 

As  to  Set-off  of  Judgment,  see  Setoff,  19. 


I.     GENERALLY:  AND  HEREIN  OF  VOID  JUDGMENTS,  <tc. 

1.  The  practice  of  entering  up  judgments,  de  bonis  testatoris  et  si  non  de 
bonis  propriis,  is  contrary  to  law.     Janes  vs.  Robinson.    Dudley 


2.  If  an  appeal  be  entered  from  the  verdict  of  the  Petit  Jury,  an  omis- 
sion to  enter  up  judgment  within /oMr  days, -will  not  defeat  the  ver- 
dict, upon  such  appeal  being  dismissed  or  withdrawn.  Kane  vs.  Hills. 
R.  M.  Oharl.  103.     See,  also,  Hardee  et  al.  vs.  Stova'l,  &c.     1  Kelly..     95 

8.  The  judgment  may  be  S^luA,  nunc  pro  tunc,  after  the  appeal  is  set  aside. 
Ibid. 

4.  The  dismissal  or  withdrawal  of  an  appeal,  is  a  judgment  of  the  Court, 
remitting  all  parties  to  the  condition  and  rights  which  they  occupied 
and  held  at  the  time  the  appeal  was  entered.  Hardee  et  al.vs.  Stovall, 
Simmons  &  Co.     1  Kelly 9S 

6.  An  entry  of  confession  of  judgment  on  the  declaration  of  file  in  the 
Cleric's  office,  is  sufficient  (in  the  absence  of  all  proof  to  discredit  the 
memorandum,)  to  authorize  the  Court  wherein  it  was  made,  to  have  it 
transcribed  on  its  minutes,  at  any  subsequent  term,  in  order  to  preserve 
their  harmony.     Davis  vs.  Barker.     1  Kelly .560 

ft.  No  notice  to  the  defendantis  necessary  to  warrant  an  application  to 
the  Court,  to  enter  such  confession,  nunc  pro  tune.    Ibid. 

7.  Is  it  necessary  that  a  confession  of  judgment,  which  is  the  act  of  the 
party  only,  should  appear  on  the  minutes  ?     Quere.    Ibid. 
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8.  If,  in  catering  up  judgment,  a  part  of  the  interest  is  omitted,  the 
judgment  may  be  afterwards  amended  so  as  to  include  the  interest, 
and  the  collection  of  it  enforced,  although  the  original  execution  had 
been  returned  satisfied.     Alexander  vs.  Troutman.     1  Kelly 469 

9.  If  A,  as  heir  of  C,  recovers  of  B,  the  administrator,  a  judgment  for  his 
distributive  share,  and  afterwards  sues  D,  as  surety  on  the  adminis- 
tration bond,  and  recovers  a  judgment  for  a  less  sum  against  him,  and 
collects  it,  the  first  judgment  is  not  merged  in  the  latter,  and  the  pay- 
ment in  full  of  the  latter  does  not  operate  as  an  extinguishment  of  the 
former,  but  as  -satisfaction  pro  taiito,  only.  Guerry  vs.  Ferryman  & 
Dennard.     2  Kelly • 64 

10.  The  discretion  of  a  Judge  refusing  to  amend  a  judgment  after  the 
lapse  of  nine  years,  will  not  be  controlled  by  the  Supreme  Court. 
Sriffold  vs.  Keenan.     2  Kelly 344 

11.  A  judgment  in  attachment  may  be  set  aside  in  a  Com'tof  Law,  upon 
an  issue  suggesting  fraud  or  want  of  consideration,  tendered  by  a  judg- 
ment creditor  of  the  defendant  in  attachment.  Smith  vs.  Gettinger 
and  another.     3    Kelly 141 

12.  Where  two  judgments  are  obtained  in  different  Courts,  by  the  same 
plaintiff,  against  the  same  defendant,  for  the  same  cause  of  action,  a 
satisfaction  of  either  may  be  shown,  on  motion  made  for  that  purpose, 

in  discharge  of  the  other.     Tarver  vs.  Ranhin.     &  Kelly 214 

13.  Parol  satisfaction  of  a  judgment  may  be  shown,  even  when  the  pay- 
ment was  for  a  less  sum  than  the  whole  amount  due,  provided  it  was 
actually  received  and  accepted  in  full  satisfaction  of  the  judgment. 
Ibid. 

14.  The  relation  of  principal  and  surety  continues  after  judgment 
against  them.     C'uran  vs.  Colbert.     S  Kelly 250 

15.  As  a  general  rule,  a  defendant  must  have  notice,  actual  or  construc- 
tive ;  otherwise  no  valid  judgment  can  be  rendered  against  him.  To 
this  there  are  several  exceptions:  Ist.  The  Legislature  may,  by 
express  Statute,  dispense  with  notice.  2d.  Notice  before  judgment  is 
not  essential  where  the  Statute  itself  provides  specific  means  of  re- 
lief    Flint  River  Steamboat  Co.  vs.  Foster.    5  Ga 194 

]  6.  Th  ere  is  no  Statute  Law  of  Georgia  which  authorizes  citizens  of  a 
foreign  State  to  be  made  parties  to  proceedings  in  our  Courts  without 
their  consent,  and  to  conclude  them  by  a  judgment  jm^er«o«am.  Bear- 
ing vs.  The  Bank  of  Charleston.     6  Ga i 497 

17.  A  judgment  obtained  in  a  County  where  the  defendant  does  not  re- 
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side,  by  au  ackno-wledgment  of  service  and  juriadiction  by  the  defend- 
ant, is  void  as  against  subsequent  judgment  creditors.  Ga.  Ji.  -ffi.  <& 
S'k'g  Co.  vs.  Harria  et  al.     5    Ga 52'7 

18.  After  a  cause  has  been  submitted  to  a  Petit  Jury,  either  party  has 
the  right  to  confess  judgment,  reserving  the  liberty  of  appeal,  with  or 
without  the  consent  of  the  other  party.    Sicks  vs.  Ayer.    5   Ga 298 

19.  The  Act  of  1814,  requiring  the  amount  of  principal  and  interest  to 
be  stated  separately  in  judgments,  applies  to  suits  on  promissory  notes 
and  other  special  contracts  bearing  interest,  and  not  to  cases  where 
the  recovery  is  in  damages.  Say,  Adm'r,  et  al.  vs.  The  Justices,  &c. 
Macon  Co.     6  Ga 303 

20.  A  judgment  quando  binds  all  the  estate  of  the  defendant's  testator 
or  intestate,  except  such  as  was  in  the  hands  of  the  representative  at 
the  time  of  the  judgment,  or  such  as  had  been  previously  administered 
by  him ;  and  third  persons  cannot  take  advantage  of  the  fcmn  of  the 
judgment  to  screen  property  in  their  hands  from  liability.    Allen  vs. 

1    Ga 149 


21.  Judgments  rendered  prior  to  the  Act  of  1845,  (reducing  the  rate  of 
legal  interest,)  bear  intei-est  at  the  rate  of  8  per  cent.    The  Mayor,  (kc. 

vs.  The  Trustees,  dc.    1  Ga 204 

22.  In  a  suit  against  an  executoi-  or  administrator,  in  his  representative 
character,  the  judgment  must  be  de  bonis  testatoris,  except  when  he 
pleads  ne  ungues  executor,  or  a  release  to  himself,  and  the  pleas  are 
found  against  him.     The  Justices  vs.  Sloan.    7  Ga 31 

23.  The  judgment  of  a  Com't  that  has  no  jurisdiction,  is  entirely  void. 
Rogers  vs.  Mvans.     8   Ga 143 

24.  Where  a  cause  has  been  continued,  and  at  the  same  term  the  plain- 
tiff tenders  a  confession  of  judgment  for  costs,  which  the  defendant 
refuses  to  accept,  or  the  Court  to  allow,  on  the  ground  that  the  case 
had  been  continued,  but  the  confession  was  nevertheless  entered  by 
the  Clerk,  by  the  direction  of  plaintiff's  attorney :  Held,  that  the  confes- 
sion was  a  nullity.    Barefield  vs.  Bryan.    8  Ga 463 

25.  A  judgment  rendered  in  the  appellate  Court,  against  the  parties  not 
appealing,  is  irregular,  and  should  be  vacated.    A  llison  vs.  Chaffin.    8 

Ga 3-50 

26.  A  judgment  rendered  by  a  Court  without  jurisdiction,  is  a  mere  nul- 
lity, and  may  be  so  held,  wherever,  and  whenever,  and  in  whatever 
way  it  is  sought  to  be  used  as  a  valid  judgment.     Towns,  Gov.  use,  Sfc. 

vs.  Springer  et  al.     9  Ga 130 

46 


362      JUDGMENTS — I.  Geneeally  :  and  herein  of  Void  Judgments,  &c. 

2Y.  Where  a  judgment  has  been  rendered  by  a  Court  having  jurisdiction 
of  the  subject-matter,  and  the  party  against  whom  it  was  rendei-ed, 
such  judgment  is  not  void,  although  the  Court  rendering  it  may  have 
erred  as  to  the  law — there  being  no  appeal  therefrom  on  account  of 
such  error  in  law,  or  other  irregularity  in  obtaining  such  judgment. 
Preston  vs.  Clark.    9  Ga 244 

28.  A  judgment  rendered  by  a  Court  having  no  jurisdiction  of  the  per- 
son and  subject-matter,  is  a  mere  nullity,  and  may  be  so  held  in  any 
Court,  where  it  becomes  material  to  the  interest  of  the  parties  to  con- 
sider it.    Biggers,  Mobley  et  al.  vs.  Mobley,  Adm'r,  ^c.    9  Qa 24^ 

29.  The  judgment  of  a  Court  having  jurisdiction,  may  be  set  aside  by  a 
decree  in  Chancery,  for  fraud  or  accident,  or  the  act  of  the  adverse 
party,  unmixed  with  negligence  or  fault  in  the  complainant.    Ihid. 

30.  A  judgment  which  is  void  for  want  of  jurisdiction  in  the  Com't  ren- 
dering it,  cannot,  of  itself,  be  noticed  for  any  pui'pose.  Beverly  and 
another  m.  Bv/rhe.    9   Oa 440 

31.  A  judgment  at  Law  cannot  be  impeached  collaterally  in  a  Court  of 
Equity.    Bedwine  vs.  Brown  et  al.     W  Ga 311 

82.  Where  2.fi.fa.  had  issued  in  pursuance  of  a  judgment  of  a  Court  of 
general  jurisdiction :  Held,  that  such  judgment  could  not  be  collateral- 
ly attacked,  by  attacking  the  fi.  fa.  but  in  order  to  get  the_;?.  fa.  out 
of  the  way  of  junior  creditors,  the  attack  must  be  directly  made  upon 
the  judgment,  by  an  issue  tendered  for  that  purpose,  where  the  object 
is  to  impeach  such  judgment  on  the  ground  of  fraud.  C.  4r  Cf.  S.  Kel- 
sey  4-  Halsted  et  al.  vs.  Wiley,  Parish  ^  Co.    10  Ga = . . . .  371 

33.  In  regard  to  Courts  of  general  jurisdiction,  the  rule  is,  that  nothing 
v?ill  be  intended  to  be  out  of  their  jurisdiction  but  that  which  specially 
appears  to  be  so  ;  and  when  such  a  Com't  has  rendered  a  judgment  in 
relation  to  any  subject-matter  within  its  jm-isdiction,  the  presumption 
is,  that  it  had  before  it  sufficient  evidence  to  authorize  it  to  award 
such  judgment,  which  judgment  will  be  conclusive  until  reversed  or 
impeached  for  fraud.    Ihid. 

34.  A  judgment  is  presumed  to  be  paid  after  twenty  years ;  this  pre- 
sumption may  be  rebutted.     Bwt  vs.  Casey.     10  Ga 118 

36.  An  agi'eement  never  to  enforce  a  judgment,  releases  the  same,  but 
for  a  specified  time,  does  not ;  and  if  the  judgment  is  pressed  within 
that  time,  the  defendant's  remedy  is  on  the  contract.  Chambers  vs. 
McDowell.    4    Ga 186 
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II.  CONCLUSIVENESS  AND  EFFECT  OF:    AND  HEEEIN  OF  FOR- 
MER RECOVERY. 

1.  To  determine  whether  a  former  recovery  is  a  good  har  to  a  subse- 
quent action,  a  good  test  is,  -whether  the  same  evidence  will  support 
both  actions.     Crockett  vs.  Houton.    BvMey 256 

2.  If  the  parties,  ih.&  subject-matter  of  the  suit  and  the  evidence  be  the 
same,  the  former  recovery  is  a  bar.    Ibid. 

3.  A  judgment  is  only  prima  facie  evidence  against  one  who  was  not  a 
party  or  privy,  and  who  had  no  notice  of  the  action  in  which  it  was 
rendered,  nor  opportunity  of  defence,  nor  of  appeal.  Brown  vs.  Gha- 
ney.     1  Kelly 412 

4.  Thua,  where  A  endorses  a  note  to  B,  "to  be  liable  only  in  the  second 
instance,"  and  B  sues  C,  one  of  the  makers,  who  pleaded  a,  release 
from  A,  and  is  discharged  by  the  judgment  of  the  Justice's  Court,  that 
judgment  is  only  prima  facie  evidence  at  best,  in  a  subsequent  suit 
against  A.  To  make  it  conclusive,  notice  to  A  of  the  first  suit,  was 
indispensably  necessary.    Ibid. 

5.  A  judgment  at  Law,  unless  reversed,  is  conclusive  upon  the  defendant 
in  every  other  Court,  even  as  to  matters  of  defence,  which  he  might 
have  presented,  but  neglected  to  produce  at  the  proper  time,  and  this 
too  notwithstanding  the  Court  erred  in  the  law.    Kenan  &  RocTcwell 

vs.  Miller.     2  Kelly 329 

6.  There  must  hs  fraud,  surprise  or  some  extraordinary  and  uncontrolla- 
ble circumstances,  where  manifest  injustice  has  been  done,  to  author- 
ize a  Court  of  Equity  to  grant  relief  against  a  judgment  at  Law. 
Pearce  &  Go.  vs.  Ohastain.    3  Kelly 229 

7.  With  notice  to  the  surety  or  other  party  liable  over,  of  the  first  suit, 
the  judgment  therein  is  conclusive  against  him.  Without  such  notice, 
it  is  prima  facie  evidence  only,  of  liability.  Napier  vs.  Neal.  3 
Kelly 801 

8.  A  judgment  in  favor  of  a  defendant,  and  afterwards  set  aside  by  the 
same  Court,  is  no  bar  to  a  subsequent  suit  between  the  same  parties, 

for  the  same  cause  of  action.     Taylor  vs.  Smith.    4  Ga 133 

9.  Where  a  Court  has  jurisdiction  of  the  person  and  the  subject-matter 
of  the  suit,  and  the  defendant  has  some  privilege  which  exempts  him 
fi-om  the  jurisdiction,  he  may  waive  the  privilege ;  and  if  he  acquies- 
ces in  the  jm-isdiction,  and  confesses  judgment  to  the  plaintife,  the 
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Court  will  not,  on  that  ground,  set  aside  the  judgment,  after  a  lapse 
of  five  years.    Bostwich,  Adm'r,  vs.  Perkms.    4  Oa 47 

10.  Judgments  are  binding  and  conclusive  between  parties  and  privies, 
until  reversed  or  set  aside,  and  cannot  be  collaterally  questioned  by 
third  persons,  except  on  the  ground  of  fraud  and  collusion  in  their 
procurement.     Sawjmock  vs.  McBride.     6  Ga. .% 178 

11.  Creditors  and  bona  fide  purchasers  may  attack  a  judgment  for  fraud 
whenever  it  interferes  with  their  rights,  either  at  Law  or  in  Equity. 
IbicL 

12.  A  executed  his  bond  to  B,  conditioned  to  make  him  a  title  to  a  tract 
of  land  therein  described,  whenever  the  litigation  then  pending,  re- 
specting it,  should  terminate.  B  brought  suit  on  the  bond,  alleging  a 
forfeiture  thereof,  in  which  there  was  a  verdict  and  judgment  for  the 
defendant,  upon  the  "general  issue:"  Held,  that  the  former  recovery 
was  no  bar  to  another  action,  and  that  parol  evidence  was  admissi- 
ble to  show  that  on  the  first  trial,  no  other  issue  was  submitted  to  the 
Jury,  save  only  as  to  the  fact  of  the  pendency  of  the  litigation  referred 
to  in  the  bond,  and  that  the  testimony  was  restricted  exclusively  to 
that  point.     Jizsell  vs.  Maltbie  Sp  Winn,  Ex'rs.    6  Ga 495 

]  3.  Where  a  plea  of  former  recovery  is  filed,  and  the  record  tendered  to 
support  the  plea,  it  is  for  the  Court  to  determine,  upon  inspection  and 
comparison,  whether  the  cause  of  action  is  the  same;  and  if  not  the 
same,  the  record  wilLbe  repelled ;  and  if  it  is  admitted,  it  then  also 
becomes  a  question  for  the  Court,  how  far,  and  when,  parol  evidence 
will  be  admitted,  to  show  that  the  cause  of  action  was  not  submitted 
and  passed  upon  in  the  former  trial.  Hill  and  another,  Adm'rs  of  Mc- 
Farland,  vs.  Adnirs  of  Freeman.     7  Ga 211 

14.  A  former  recovery  between  the  same  parties,  although  not  an  abso- 
lute bar  to  another  suit,  may,  nevertheless,  be  conclusive  upon  some 
of  the  matters  involved  in  the  second  action.     Christian  vs.  Penn.    1 

Ga 434 

15.  Upon  the  trial  of  a  claim  case,  where  the  claimant  claims  through  a 
judgment  of  foreclosure,  on  a  mortgage  made  by  the  defendant  in  fi. 
fa.  to  his  vendor,  the  plaintiff  in  fi.  fa.  may  impeach  the  judgment 
and  mortgage,  and  prove  it  fraudulent  on  the  trial.     Williams,  Adm'r, 

vs.  Martin.     1  Ga 377 

16.  Where  the  Court  has  jurisdiction  of  the  cause  and  the  parties,  and 
only  proceeds  erroneously,  the  judgment,  notwithstanding  such  error, 

is  binding  until  it  is  vacated  or  reversed.    Rogers  vs.  Mvans.    SGa..  143 

17.  Upon  an  affidavit  of  illegality,  the  validity  of  the  judgment  cannot 
be  attacked.     I5id. 
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18.  The  judgment  of  a  Court  of  competent  jurisdiction,  is  conclusive  as 
to  the  facts  which  it  decides,  until  reversed  or  set  aside  ;  and  such 
judgment  cannot  be  collaterally  impeached  or  contradicted,  by  evi- 
dence which  such  judgment  declares  to  have  been  cancelled  and  an- 

WiUy,  Parish  Sf  Co.  vs.  Kelsey,  Hoisted  ^  Co.    9  Ga 117 


19.  The  judgment  of  a  Court  of  competent  jurisdiction  cannot  be  at- 
tacked collaterally,  in  any  other  Court,  for  irregularity,  and  in  all 
Courts  is  to  be  taken  and  held  as  a  valid  judgment,  until  it  is  reversed 

or  vacated.     Biggers  et  al.  vs.  Mohley,  Adm'r.     9  Ga 247 

20.  The  judgment  of  a  Court  of  competent  jurisdiction  may  be  set  aside 
by  the  Court  which  rendered  it,  for  fraud  and  irregularity.    Jbid. 

21.  Upon  a  proceeding  instituted  before  the  Court  of  Ordinary,  to  re- 
verse a  judgment  discharging  an  administrator,  it  is  competent  to 
prove  a  fraud  upon  the  Court,  in  procuring  the  judgment  of  discharge, 
by  proof  of  representations  by  the  administrator,  upon  which  the  Court 
acted,  that  he  had  fully  and  faithfully  settled  the  estate  and  execu- 
ted his  trust,  and  by  proof  of  acts  which  falsify  those  representations. 
Ihid.    See,  also,  Loyless  vs.  Rhodes  and  another,  JEx'rs.    9  Ga 547 

22.  The  pendency  of  a  writ  of  error  does  not  impair  or  affect  the  judg- 
ment of  the  Superior  Court  until  reversed.     If  affirmed  it   is   binding 

ab  initio.     Allen,  Sail  Sf  Go.  vs.  The  Mayor,  Sfc.     9  Ga 286 

23.  When  a  public  trust  or  duty  is  required  to  be  done  by  a  definite  num- 
ber of  persons,  a,  majority  may  act — as  where  five  commissioners  were 
appointed  by  the  Inferior  Court  of  Marion  County,  to  assess  the  depre- 
ciation of  property  in  the  Town  of  Tazewell,  caused  by  the  removal  of 
the  County  site  therefrom  :  Held,  that  three  commissioners  were  com- 
petent to  act  and  make  the  assessment.  Beall,  Treas.  vs.  The  State  ex 
rel.  &c.     9  Ga 261 

24.  Where  a  special  jurisdiction  is  conferred  by  the  Legislature  on  com- 
missioners, for  the  pui'pose  of  ascertaining  certain  facts  which  they 
are  required  to  certify,  and  they  do  so  certify,  their  certificate  is  the  ev.- 
idence  of  theii'  judgment,  and  is  as  conclusive  as  any  other  judgment 
upon  the  particular  question  submitted  to  them :  it  appearing  upon 
the  face  of  such  certificate,  that  they  acted  within  the  jurisdiction 
conferred  upon  them  by  the  Statute.    Ibid. 

25.  Where  a  judgment  is  rendered  against  the  Sheriff,  for  the  official 
misconduct  of  his  deputy,  the  deputy  himself  being  present  in  Court 
and  making  a  return  to  the  rule,  he  is  concluded  by  the  judgment,  in 
an  action  against  him  by  the  principal  for  re-imbursement.  Holley  vs. 
Wallace  et  al,     10  6a loS 
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26.  How  far  is  the  surety  of  the  deputy,  who  had  no  judicial  notice  of 
the  proceeding,  bound  ?     Quere. 

21.  When  a  party,  liable  over  as  transferrer  to  the  transferree  of  a  pro- 
missory note,  is  notified  of  a  plea  of  failui*e  of  consideration,  filed  to  a 
suit  by  the  transferree  thereon,  the  trausfen-ee  is  a  privy  in  law  to  the 
judgment  thereon,  and  is  concluded  thereby.  And  if  afterwards,  the 
transferrer  is  proceeding  at  Law  to  enforce  secui'ities  against  the 
transferree,  taken  in  payment  for  the  note.  Equity  will  relieve  by  in- 
junction and  decree.     Bullock  vs.  Winter.    10  6a ■ 214 

28.  A  judgment  at  Law,  cannot  be  impeached  collaterally  in  a  Court  of 
Equity.     Eedwine  vs.  Brown  et  al.     W  Qa 311 

29.  Where  a  fi.  fa.  had  issued  in  pursuance  of  a  judgment  of  a  Court 
of  general  jurisdiction  :  Held,  that  such  judgment  could  not  be  collat- 
erally attacked  by  attacking  the  fi.  fa.  jj  but  in  order  to  get  the^.  fa. 
out  of  the  way  of  junior  creditors,  the  attack  must  be  directly  ma,&e 
upon  the  judgment,  by  an  issue  tendered  for  that  purpose,  where  the 
object  is  10  impeach  such  judgment  on  the  ground  of  fraud.     0.  4-  &. 

H.  Kelsey  <5-  Halsted  el  al.  vs.  Wiley,  Parish  Sp  Co.     W  G-a Zll 

30.  It  is  not  enough  that  there  was  a  remedy  at  Law,  to  make  thejudg- 
ment  at  Law  a  bar  ;  it  must  be  shown,  not  only  that  the  matter  al- 
leged in  the  bill  mi(//iihave  been  set  up  by  way  of  defence,  but  that  it 
would  have  been  as  practical  and  efficient  to  the  ends  of  justice  and 
its  prompt  administration,  as  the  remedy  in  Equity.  Hollingshead , 
Adm'r,  &c.  vs.  McKenzie.    8  &a 457 

See  Autrefois  acquit. 

III.     LIEN  OF. 

1.  The  Act  of  19th  December,  1822,  which  protects  the  property  of  a 
debtor  from  levy  under  a  judgment,  where  such  property,  for  a  defi- 
nite period,  had  been  in  the  possession  of  a  bona  fide  purchaser  with- 
out notice,  may  be  properly  construed  to  refer  only  to  such  judgments 

as  were  obtained  since  its  passage.     Forsyth  vs.  Marbury.    H.  M.  Oh.  Sii 

2.  A  creditor  who  had  obtained  judgment  against  one  partner,  in  his  indi- 
vidual capacity,  which  judgment  was  anterior  to  the  copartnership,  has 
the  right  to  levy  on  the  partnership's  effects  and  to  sell  his  debtor's 
interest  therein,  without  reference  to  the  claims  of  the  creditors  of  the 
firm.    Fx  parte  Stubbins  <f-  Mason.    B.  M.  Gliarl 7*7 

3.  Such  judgment  being  a  lien  on  all  the  property  of  the  debtor,  which 
he  had  at  the  time  of  the  signing  thereof,  or  which  he  might  thereaf- 
ter acquire,  supersedes  tha  claims  of  all  subsequent  creditors.    Ibid. 
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i.  A  judgment  creditor  who  has  glveu  indulgence  to  his  debtor  for  1,  2 
and  3  years,  upon  a  mortgage,  being  executed  by  a  third  person  to  se- 
cure the  payment  of  such  judgment,  has  a  right  to  proceed  on  his 
judgment  to  collect  the  instalments  as  they  become  due.  Norris  vs. 
Ham  et  al.    R.  M.  Oharl 267 

5.  A  judgment  in  Georgia,  constitutes  a  lien  on  all  the  property  of  th  e 
debtor,  and  is  constructive  notice  to  all  the  world.    Forsyth  vs.  Marhwry. 

B.  M.  (JliMr 324 

6.  And  this  lien  is  effectual  against  all  subsequent  claims  to  the  proper- 
ty, derived  from  and  through  the  debtor.    Ibid. 

7.  Query.  If  such  lien  is  I'etained  on  property  of  debtor  sold  under  a 
junior  judgment,  or  attaches  itself  solely  on  proceeds  of  sale?     Ibid. 

8.  Property  once  sold  under  execution,  is  not  liable  again  to  executions 
against  the  same  defendant,  ■without  proof  that  the  title  has  revested 

in  him.     Collins  vs.  Pace.     Oa.  Dec  part  II 160 

9.  But  is  so  liable  when  the  defendant  again  acquires  title  to  it.    How-    . 
ard  and  another  vs.  Jones  et  al.     Ga.  Dec.  part  II 1 90 

10.  A  judgment  lien  is  not  extinguished  by  an  appeal  being  taken,  but 
suspended.    Hardee  et  al.  vs.  Stovall,  Simmons  Sp  Oo.     1  Kelly 95 

11.  As  between  attachments  and  ordinary  suits,  the  judgment,  and  not 
the  levy  of  the  attachment,  fixes  the  lien.     McDougald  vs.  Barnard.     3 
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12.  If  A  buy  land  of  B,  and  pay  down  the  entire  consideration  or  pur- 
chase money,  and  take  an  unconditional  bond  for  titles,  and  there  is 
nothing  more  for  him  to  do  in  order  to  consummate  the  contract,  B  is 
a  mere  naked  trustee,  and  the  legal  estate  vests  in  A  ;  if  not  under 
the  27th  Henry  VIII.  commonly  called  the  Statute  of  Uses,  yet  it 
comes  within  section  10  of  the  29th  Chai-les  II.  chapter  3,  and  is  sub- 
ject to  levy  and  sale  on  an  execution  and  judgment  at  Law  against  A. 
Pitts  vs.  Bullard.     3  Kelly 6 

13.  The  lien  of  a  judgment  controlled  by  a  surety,  under  the  Act  of  1831, 
dates  back  to  the  rendition  of  the  judgment,  and  not  from  the  order 
giving  control.    Bailey  vs.  Mizell.    i  Ga 123 

14.  A  plaintiff  having  two  executions  in  the  hands  of  the  Sheriff,  which 
are  liens  on  money  arising  from  the  sale  of  defendant's  property,  can- 
not apply  the  fund  to  the  younger  ;  but  the  law  will  appropriate  it  to 
the  older.    Newton  vs.  Nurmally.    4  Ga 35G 
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15.  Taking  collateral  aecavitj,  does  not  release  a  judgment.     Chambers 

vs.  McDowell.    4k  Oa 185 

16.  Where  a  judgment  wasrenderedagainst  an  intestate  in  his  life-time 
as  principal,  and  his  surety,  and  the  sm-ety  has  paid  off  the  same  since 
the  death  of  the  intestate  :  Held,  that  such  payment,  under  the  Stat- 
ute of  this  State,  had  relation  to  the  date  of  the  judgment,  so  as  to 
enable  the  surety  to  remunerate  himself  out  of  the  property  of  the 
principal.     Ray,  Adm'r,  vs.  Dennis.     5  Ga 857 

17.  A  judgment  has  no  lien  on  pi'omissory  notes  in  the  hands  of  the  de- 
fendant ;  nor  are  chases  in  action  liable  to  be  seized  and  sold  under  exe- 
cution, unless  made  so  specially  by  Statute.  McQehee  vs.  Cherry.  6 
Ga 550 

18.  A  defendant  in  fi.  fa.  has  the  right  to  transfer  promissory  notes  in 
his  possession  to  otherthan  judgment  creditors,  in  satisfaction  of  their 
claim.     Ibid. 

19.  A  obtains  a  judgment  quando,  Sfc.  against  B,  the  administrator  of  C.  D 
.gets  an  absolute  judgment  against  B,  administrator,  for  the  surplus  es^ 
tate  in  his  hands,  coming  to  D,  as  the  only  heir  and  distributee  of  C. 
E,  the  surety  of  B,  upon  his  administration  bond,  pays  oflf  the  judg- 
ment of  D :  Seld,  that  A  has  no  right  to  subject  this  money  in  the 
hands  of  D,  to  the  satisfaction  of  his  judgment  guwndo.  Cairns  vs. 
Iverson.     3   Kelly 132 

20.  A  judgment  quando  binds  all  the  estate  of  the  defendant's  testator 
or  intestate,  except  such  as  was  in  the  hands  of  the  representative  at 
the  time  of  the  judgment,  or  such  as  had  been  previously  administer- 
ed by  him ;  and  third  persons  cannot  take  advantage  of  the  form  of 
the  j  udgment,  to  screen  property  in  their  hands  from  liability.   Allen  vs. 

7   Ga 149 


21.  When  a  judgment  lien  has  attached  on  personal  property,  which  is 
removed  by  the  defendant  in  execution  to  another  State  and  sold,  it 
maybe  levied  on  and  sold  under  execution,  if  brought   back  again 

to  this  State.     Watts  vs.  Kilburn.    1  Ga 856 

22.  Seven  years'  peaceable  possession  of  land  since  1822,  by  a  bona  fide 
purchaser,  without  notice  of  a  judgment,  will  protect  the  purchaser 
against  the  lien  of  a  judgment  obtained  prior  to  1822.  Griffin  vs.  Mc- 
Kende  and  another.    7  Ga 163 

23.  The  Act  of  1822,  which  declares  that  "  where  an  appeal  is  entered 
from  the  first  verdict,  the  property  of  the  party  against  whom  the 
verdict  is  rendered,  shall  not  be  bound,  except  from  the  signing  of  the 
j  udgment  on  the  appeal,  except  so  far  as  to  prevent  the  alienation  by 
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the  party  of  his,  her,  or  their  property,  between  the  signing  of  the  first 
judgment  and  the  signing  of  the  judgment  on  theappeal,"  is  intended 
only  to  prevent  the  alienation  of  property  by  the  defendant,  pending 
the  appeal,  to  the  injury  of  the  plaintiff:  Held,  that  under  this  Act, 
two  judgments  being  obtained  in  favor  of  two  plaintiffs  at  the  same 
term,  against  the  same  defendant,  upon  one  of  which  only,  an  appeal 
is  entered,  and  pending  that  appeal,  the  defendant  aliens  his  property, 
which  is  finally  brought  to  sale  after  a  judgment  on  the  appeal,  the 
judgment  on  the  appeal  is  not  entitled  to  share  in  the  distribution  of 
the  fund  with  the  judgment  at  Common  Law,  upon  which  no  appeal 
was  entered.    Snelling  vs.  Parker  and  another.    S  Ga- 121 

24.  The  judgment  of  a  Court  that  has  no  jmisdiction  of  a  cause,  is  en- 
tirely void.     Bogers  vs.  Evans.     S  Ga. 143 

25.  Where  the  Court  has  jmisdiction  of  the  cause  and  parties,  and  only 
proceeds  erroneously,  the  judgment,  notwithstanding  such  error,  is 
binding  until  it  is  vacated  or  reversed.     7  bid. 

26.  A  and  B  both  have  judgments  open  against  C,  and  a  fund  raised 
from  C's  property  is  before  the  Court  for  distribution  ;  B's  judgment 
is  the  oldest,  but  has  been  levied  upon  land  which  has  been  claimed 
by  a  third  person,  and  a  verdict  rendered  in  favor  of  the  claimant : 
Seld,  that  the  levy  on  the  land  does  not  affect  the  lien  of  B's  judg- 
ment on  the  fund.     Zowe  et  al.  vs.  Moore  and  another.    8  Ga 194 

27.  In  such  a  case,  the  Court  has  no  right  to  impose  terms  upon  B,  to 
wit ;  That  he  should  take  the  money,  if  he  would  dismiss  his  levy  on 
the  land,  or  agree  not  to  appeal  from  the  verdict  rendered  against  him 
in  the  claim  case.    Ibid. 

28.  The  lien  of  a  judgment  no  longer  attaches  to  property  sold  by  the 
Sheriff  under  a  younger  judgment.  The  remedy  of  the  creditor  is  to 
claim  the  fund.    Harrison  vs.  McHenry.    9  Ga 164 

29.  Judgments  of  the  Circuit  Com't  which  are  affirmed,  do  not  lose  any 
lien  or  priority  by  reason  of  the  proceedings  in  the  Supreme  Court. 
Allen,  Ball  ih  Co.  vs.  The  Mayor,  <&c.     9  Ga 286 

SO.  The  rule  that  the  joint  estate  is  to  discharge  the  joint  debts  in  the 
first  place,  and  the  separate  estate  the  separate  debts,  and  that  nei- 
ther can  invade  the  funds  of  the  other,  until  the  particular  class  of 
debts  is  satisfied  out  of  it,  considered  and  qtiestioned.  Cleghorn  vs. 
The  Insurance  Bank  of  Columbus.    9  Ga 3X9 

31.  Even  admitting  the  rule,  as  a  principle  of  general  Equity,  it  will  not 
be  enforced  to  the  exclusion  or  postponement  of  thejoint  creditors,  so 
long  as  they  have  recourse  at  Law  against  the  separate  estate.    Ihid. 
it 


S10  JUDGMENTS— IV.  Foeeisn. 

32.  It  is  only  -when  the  legal  recourse  of  the  joiat  creditors  against  the 
separate  estate  is  terminated,  and  they  have  no  claim  against  those 
assets,  except  in  Equity,  as  in  case  of  the  death,  bankruptcy,  (or  per- 
haps statutory  assignment  in  insolvency,)  of  a  partner,  that  the  joint 
creditors  are  postponed.    Ibid. 

33.  Where  judgments  were  obtained  against  a  husband  prior  to  his  mar- 
riage, and  his  estate  is  insolvent :  Meld,  on  the  death  of  the  husband, 
the  wife  is  entitled  to  dower  in  his  lands  which  have  not  been  sold 
under  the  judgment ;  that  the  judgment  created  a  lien  on  the  lands, 
but  the  seizure  was  not  divested  until  levy  and  sale.     Green,  Adm'r, 

vs.  Causey.    10  Ga 485 

34.  If  P.  a  purchaser  at  Sheriff's  sale,  agrees  with  W.  the  defendant  in 
fi.  fa,  that  the  latter  may  redeem  the  property  by  paying  the  pur- 
chase money  back  to  P.  and  W.  pays  a  part,  and  subsequently,  within 
a  reasonable  time,  does  pay,  or  offers  to  pay  the  balance,  he  acquires 
a  title  to  the  property  which  will  subject  it  to  levy  and  sale  as  his 
property.  But  if  after  such  an  agreement,  and  after  the  payment  back 
of  a  part  only  of  the  pm-chase  money,  P.  and  W.  together  with  others, 
or  by  themselves,  enter  into  a  new  contract,  by  which  P.  agrees  to 
convey  the  property  to  a  third  person,  and  W.  is  to  pay  back  to  P. 
the  pm'chase  money,  and  to  have  satisfaction  entered  upon  a  judg- 
ment against  him,  held  by  this  third  person,  this  new  contract  is  val- 
id, and  the  property  is  not  subject  to  the  lien  of  a  judgment  against 
W.    Domdell  vs.  Mai.     10  Ga 148 

35.  A  sale  of  property  under  a  junior  judgment  and  execution,  passes 
the  title,  as  against  the  lieu  of  older  judgments.     Ibid. 

36.  If  a  judgment  creditor  files  his  bill  to  enforce  a  trust  executed  by  his 
debtor,  for  the  benefit  of  his  creditors  generally,  it  is  a  virtual  waiver 

of  his  legal  lien.    Jones  vs.  Dougherty.     10  Ga 2V3 

See  Administrators,  dec.  V.;  Mortgages;  Sales,  II.  3. 


IV.    FOREIGN  JUDGMENTS. 

1.  Debt  on  foreign  judgment,  with  a  single  count,  is  not  amendable  by 
inserting  a  count  on  the  original  cause  of  indebtedness,  on  which  the 
judgment  is  founded.     Latine  vs.  Clements,  Adm'r.    S  Kelly 427 

2.  An  action  will  lie  against  an  administrator  with  the  will  annexed,  in 
Georgia,  on  a  judgment  obtained  in  Virginia  against  an  executor. 
Ibid. 

3.  A  judgment  obtained  in  another  State,  has  in  this  State,  the  force  and 
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effect  of  a  domestic  judgment ;  yet  it  may  be  here  impeached  for  fraud, 
and  the  jurisdiction  of  the  Court  which  rendered  it,  inquired  into. 
Davis  et  al.  vs.  Smith  et  al.    5  Ga 2*74 

4.  A  judgment  properly  rendered  in  another  State,  with  an  eviction  un- 
der it,  ia  evidence  of  a  breach  of  warranty  in  Georgia.    Ibid. 

5.  The  second  section  of  the  Act  of  1805,  limiting  suits  on  judgments 
obtained  in  other  States,  to  be  brought  within  five  years,  is  still  in 
force.     Br.  B'h  of  Alabama  vs.  Kirlcpatrick.     5  Oa 34 

See  Record,  2. 


V.    AOTION  ON  JUDGMENTS. 

1.  One  judgment  may  be  set-off  against  another,  although  all  the  par- 
ties to  the  different  records  are  not  the  same.     Colquitt  vs.  Bonner.    2 


155 

2.  Debt  on  foreign  judgment,  with  a  single  count,  cannot  be  amended  by 
inserting  a  count  on  the  original  eause  of  indebtedness  on  which  the 
judgment  is  founded.    Latlne  vs.  Cflements,  Adm'r.    Z  Kelly 427 

3.  An  action  will  lie  against  an  administrator,  with  the  will  annexed,  in 
Georgia,  on  a  judgment  obtained  against  the  executor  in  Virginia. 
Ibid. 

4.  The  action  of  debt  lies  upon  a  dormant  judgment  in  this  State.  Loch- 
woad  vs.  Barefield.    'J  Ga., 393 


VI.  DORMANT  JUDGMENTS,  AND  REVIVAL  THEREOF. 

1.  A  sei.fa.  to  revive  a  judgment  in  favor  of  0.  T.  and  E.  should  be 
brought  in  the  name  of  all  the  plaintiffs,  unless  some  legal  reason  be 
given  on  the  record  why  a  portion  should  be  entitled  to  revive  the 
judgment.    Adm'r  of  She/tall  vs.  aay.    T.  U.  P.  Charl 231 

2.  Under  the  Act  of  .1823,  relative  to  dormant  judgments,  there  should 
be  an  entry  every  seven  years,  showing  diligence  on  the  part  of  the 
plaintiff  or  owner,  or  the  judgment  is  void.     Stone  vs.  Head  et  al. 

166 


3.  If  an  execution  is  not  barred  under  the  Dormant  Judgment  Act,  at  the 
time  it  comes  into  Court  to  claim  money,  the  Statute  cannot  sub- 
sequently attach,  pending  the  litigation  respecting  the  distribution  of 
the  fund.     Wiley  et  al.  vs.  Kelsey  et  al.    3  Kelly 275 
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4.  Under  the  Acta  of  1822  and  1823,  to  prevent  the  fraudulent  enforce- 
ment of  dormant  judgments  and  executions,  a  return  must  be  made  by 
the  proper  officer  on  such  execution  every  seven  years,  or  it  will  be 
presumed  to  have  beeji  satisfied  and  fraudulently  kept  open.    Booth 

vs.  Williams.     2  Kelly,  253.     See,  also,  Ga.  Dee.  part  II. 227 

5.  A  surety  who  has  paid  a  judgment  against  himself  and  his  principal, 
which  appears  to  be  dormant,  is  entitled  to  an  order  giving  him  the 
control  of  the  same,  to  teat  his  right  to'  use  the  same  for  his  remunera- 
tion.    Davenport  vs.  Sardeiiian.     6  Ga , 680 

C.  The  assignee  of  a  judgment  which  has  become  dormant,  may  re- 
vive the  same  in  the  name  of  the  original  plaintiff,  for  his  use.  The 
Mayor,  &c.  vs.  The  Trustees  of  Bibb  County  Academy,  <i:e.     1  Ga 204 

I.  Judgments  on  the  foreclosure  of  mortgages,  are  not  within  the  Act  of 
1823,  which  declares  null  and  void  all  judgments  on  which  no  execu- 
tion has  iaaued;  or  if  issued,  upon  which  no  return  has  been  made 
within  seven  years.     Butt,  Trustee,  vs.  Maddox.     1  Ga 495 

8.  An  entry  on  &fi.fa.  by  the  Sheriff  of  any  County  in  Georgia,  is  a  suf- 
ficient compliance  with  the  Act  requiring  a  return  within  seven  years, 
by  the  proper  officer  for  executing  the  same.  Duncan  vs.  Webb  and, 
Foster.    1   Ga 18Y 

9.  If  any  one  is  injured  by  the  false  or  fraudulent  return  of  the  officer, 
he  has  his  remedy.     Ibid. 

10.  The  decrees  of  a  Court  of  Equity  are  embraced  within  the  Dormant 
Judgment  Act  of  1823.     Ourry  vs.  Piles.    8  Ga 32 

I I.  An  execution  which  has  been  levied,  and  upon  which  is  an  entry  by 
the  Sheriff,  of  "  levy  indefinitely  postponed  by  the  plaintiff's  attorney,"  is 
sought  to  be  enforced  by  a  sale  of  the  property  levied  on  more  than  se- 
ven years  after  the  date  of  the  entry :  Held,  to  be  void  upon  illegality 
put  in  by  defendant,  under  the  Act  of  1823.  Smith  dk  Merritt  vs.  Dick- 
son and  another.     9  Ga 400 

12.  A  judgment  is  presumed  to  be  paid  after  twenty  yeara.  This  pre- 
sumption may  be  rebutted.     Burt  vs.  Oasey.    10  Ga._. 178 

13.  Where  the  following  entries  appeared  on  an  execution:  "Levied 
the  within  J?. /ffi.  on  lot  of  land,  'So.  not  known,  (describing  the  land,) 
levied  on  as  the  property  of  J.  H.  B.  September  27, 1842."  "The  above 
levy  stopped  by  order  of  plaintiff's  attorney,  November  2d,  1842,  E. 
J.  C.  Sheriff:"  Held,  that  the  two  entries  taken  together,  were  such  a 
return  on  the  execution,  as  took  it  out  of  the  Dormant  Judgment  Act 

of  1823.     Moore  vs.  Bamsey.     10  Ga 184 
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14.  Scire  facias  to  revive  a  judgment,  must  issue  from,  and  be  returnable 
to  the  Court  of  the  County  in  which  the  judgment  was  obtained,  and 
service  must  be  perfected,  when  the  defendant  or  defendants  reside  out 
of  the  County,  by  sending  out  process  to  the  County  where  they  re- 
spectively reside,  directed  to  the  Sheriff  of  that  County,  whose  duty  it 
is  to  serve  them  personally  and  return  the  process.  Dickinson  vs.  Al- 
io  Oa 55*7 


15.  Scire  facias  to  revive  a  judgment,  held  not  to  be  an  original  action, 
but  a  continuance  of  the  suit  in  which  the  judgment  was  obtained. 
Ibid. 


VII.    ARREST  OF  JUDGMENT. 

1.  Non-residense  must  be  pleaded,  and  cannot  be  taten  advantage  of  on 
motion  in  arrest  of  judgment  before  the  Superior  Courts  of  this  State. 
Slaughter  et  al.  vs.  Tliomphins.    Dudley 117 

2.  A  defendant  in  a  judgment  recovered  under  a  special  Statute,  is  not 
precluded  of  his  right  to  a  motion  to  quash  the  proceedings,  or  arrest 
the  judgment,  because  the  Act  points  out  the  mode  of  contesting  the 
amount  due.  The  motion  admits  the  facts  charged,  but  insists,  that 
framthe  pleadings  it  does  not  appear,  that  the  plaintiff  has  any  cause 

of  action  against  the  defendant.     Robinson  vs.  Steamer  Lotus.    1  Kelly  Sll 

3.  When  the  verdict  of  the  Jury  is  regularly  returned  on  the  indict- 
ment, but  by  the  neglect  of  the  Clerk  is  not  entered  on  the  minutes  of 
the  Court,  at  the  term  at  which  it  was  rendered,  this  affords  no  ground 
for  arresting  the  judgment.  The  Court  may,  at  the  next  succeeding 
term,  order  the  verdict  of  the  Jury  to  be  entered,  nunc  pro  tunc.  Sail 

vs.  The  State.     S  Kelly 23 

4.  A  declaration  with  the  common  counts  for  money  had  and  received, 
and  for  money  paid,  laid  out,  and  expended,  without  specification  by 
bill  of  particulars,  or  otherwise,  on  what  account  specially  it  was  re- 
ceived or  paid  out,  is  defective  ;  but  being  cured  by  verdict  is  not 
good  in  arrest  of  judgment.     Dill  et  al.  vs.  Jones.    S  Kelly 79 

6.  If  judgment  is  entered  against  joint  defendants,  when  one  of  them 
is  dead  at  the  time,  the  judgment  will  be  reversed  for  error  as  to  all 
of  them.     Tedlie  vs.  Dill.    3  Kelly 106 

6.  It  appearing  from  the  statement  on  the  face  of  the  indictment,  that 
the  Grand  Jury  were  sworn,  it  is  not  competent,  on  a  motion  in  ar- 
rest of  judgment,  to  disprove  the  recital  by  aliunde  testimony.  Terrel 
vs.  The  State.     9  ffffl P^ 
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7.  Where  a  bill  was  filed  by  John  A.  Rarden  and  Henrietta,  his  -wife, 
(formerly  Henrietta  Ogletree,)  to  recover  certain  slaves  in  right  of 
his  wife,  and  the  Jury  on  the  trial  of  the  cause,  found  the  following 
verdict :  "  We  the  Jury  find  and  decree,  that  the  complainant,  Henri- 
etta G.  Rarden,  (formerly  Henrietta  G.  Ogletree,)  in  her  own  right, 
and  for  her  own  use,  do  recover  of  the  defendant  the  negro  slaves,  &c." 
Held,  on  a  motion  in  arrest  of  judgment,  on  the  ground  that  the  ver- 
dict did  not  find  in  favor  of  the  marriage  of  the  parties,  which  was 
denied  by  the  defendant's  answer,  that  the  legal  effect  of  the  verdict 
was  in  favor  of  the  marriage.  Simmons  et  al.  vs.  Rarden  and  Wife. 
9  Ga 543 


See  Jury,  II.  1. 


JURISDICTION. 

1.  An  Inferior  Court  is  not  bound  to  notice  a  want  of  jurisdiction,  un- 
less it  be  pleaded.     Davis  vs.  Matthews.    T.U.P.Cfuirl Ill 

2.  A  City  Court  or  corporation  authorities,  cannot  punish  for  indictable 
offences  ;  the  Superior  Court  having  exclusive  jurisdiction,  under  the 
Constitution.    State  vs.  Mayor,  &c.  Savannah.    T.XJ.F.Oharl 237 

3.  In  a  City  Court,  whose  jurisdiction  is  limited  to  a  certain  amount,  a 
eet-off  which  exceeds  such  amount,  cannot  be  pleaded.  Reed  vs.  Cor- 
mick.     Dudley 20 

4.  By  the  6th  section  of  the  Act  of  1799,  the  Superior  Courts,  as  Courts 
of  Law,  have  the  power  to  establish  lost  papers.  Barney,  Adm'r,  vs. 
Doyle.     Dudley 201 

5.  Neither  consent  nor  the  act  of  one  party  can  confer  jurisdiction. 
Com.  of  Pilotage  vs.  Lowe  et  al.    R.  M.  Char 298 

6.  In  tribunals  of  special  andlimited  jurisdiction,  every  fact  or  thing  es- 
sential to  confer  the  jurisdiction,  must  in  some  manner  appear  on  their 
proceedings.      Ihid • 302 

7.  Tribunals  of  summary  and  extraordinary  jurisdiction  are  to  be  re- 
viewed with  the  utmost  liberality  as  regards  regularity  and  form. 
Ibid 

8..  The  question  of  jurisdiction  must  be  tried  in  the   Court  where  it  aria- 
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es.     It  may  be  raised  at  any  stage  of  the  proceedings,  if  the  defend- 
ant is  not  in  laches.    Stiles  vs.  Knapp  et  al.     Ga.  Dec.  part  II SB 

9.  A  plea  to  the  jurisdiction,  is  a  personal  right,  and  available  only  by 
the  defendant.    -Briscoe  vs.  Brewer  et  al.     Ga.  Dec.  part  II 105 

10.  In  cases  of  fraud,  Courts  of  Law  and  Equity  have  concurrent  juris- 
diction. The  first  acquiring  jurisdiction,  is  entitled  to  retain  it. 
TVippe  et  al.  vs.  Lowe's  Adm'r.    2  Kelly 305 

11.  A  fi.  fa.  is  levied  on  land  in  a  different  County  from  the  residence  of 
the  plaintiff.  The  Superior  Court  of  the  County  where  the  land  lies, 
has  jurisdiction  in  Equity  over  the  plaintiff  in  a  proper  case  made. 
Merchant's  Bank  vs.  Davis.     3  Kelly 115 

12.  Parties  cannot,  by  consent,  give  jurisdiction  to  a  Court  where  it  has 
none  by  law.    Bosttnck,  Adm'r,  vs.  Perkins,  dc.    4  Ga 47 

13.  But  a  party  may  waive  a  privilege  which  exempts  him  from  the  juris- 
diction, where  the  Court  otherwise  has  jurisdiction  of  the  pergon  and 
the  subject-matter.    Ibid. 

14.  Exceptions  to  the  jurisdiction  of  the  Court  over  the  person  of  one 
defendant,  is  a  right  personal  to  that  defendant,  and  cannot  be  taken 
advantage  of  by  his  co-defendant.     Rice,  Receiver,  &c.  vs.  Tarver  et  al.     4 

Qa 671 

15.  There  is  no  Statute  Law  of  Georgia  which  authorizes  citizens  of  a 
foreign  State  to  be  made  parties  to  proceedings  in  our  Courts  without 
their  consent,  and  to  conclude  them  by  a  judgment  in  personam.  Dea- 
ring  vs.  The  Bank  of  Charleston.    5  Ga 497 

16.  The  Act  of  5  George  II.  held  to  be  of  force  in  Georgia,  in  its  spirit ; 
that  Act  applies  to  citizens  of  the  State  who  abscond  or  depart  from 
the  State  to  avoid  the  service  of  process,  or  citizens  of  a  foreign  State, 
who  having  been  in  the  State,  depart  therefrom  for  the  same  pur- 
pose.    Ibid. 

17.  The  property  of  a  citizen  of  a  foreign  State,  within  the  limits  of  this 
State,  is  subject  to  the  jurisdiction  of  our  Courts.     Ibid. 

18.  The  jm-isdietion  of  the  Superior  Courts  of  Georgia  is  co-extensive 
with  its  sovereigaty ;  yet  they  conclude  by  their  judgments  none  but 
parties.    Ibid. 

19.  The  Courts  of  this  State  have  no  extra-Jerritorial  jurisdiction,  and 
cannot  make  the  citizens  of  foreign  States  amenable  to  their  process, 
or  conclude  them  by  a  judgment  in  personam  without  their  consent. 
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A  jvidgment  in  personam,  veadered  against  an  inhabitant  of  a  foreign 
State,  although  notice  was  served  upon  him  by  publication,  under  the  2d 
Rule  in  Equity,  held  to  be  a  nullity  as  to  him.     1  bid. 

20.  In  a  suit  iu  Chancery  against  a  citizen  of  this  State,  who  has  been 
duly  served,  and  also  against  an  inhabitant  of  a  foreign  State,  a  decree 
rendered  therein,  held  to  be  conclusive  as  between  the  complainant 
and  the  citizen  of  this  State,  and  that  it  is  a  complete  protection  'to 
such  citizen  ;  and  the  decree  in  such  a  suit  cannot  be  enjoined  by  such 
foreign  citizen,  on  the  simple  fact  of  non-residenee.     Ibid. 

21.  A  construction  put  upon  the  secowtZ  rwZe  in  Equity,  authorizing  ser- 
vice to  be  perfected  by  publication  in  certain  cases.    Ibid. 

22.  A  judgment  obtained  in  a  County  where  defendant  does  not  reside, 
by  an  acknowledgment  of  jurisdiction,  is  void  as  against  subsequent 
judgments  obtained  in  the  manner  and  place  prescribed  by  law.  The 
Georgia  Railroad  and  Banking  Go.  vs.  Harris  et  al.     5  Ga &2l 

23.  The  Courts  of  Ordinary  in  this  State,  are  Courts  of  limited  j-aiiidla- 
tion,  and  the  facts  necessary  to  give  the  Court  jm'isdiction  of  the  par- 
ticular subject-matter,  should  aflSrmatively  appear  upon  the  face  of 
its  proceedings,  when  offered  as  evidence  in   any  other  Court.     Grier 

vs.  McLendon.     1  Ga 862 

24.  When  it,  appears  that  the  Court  had  jurisdiction  of  the  particular 
subject-matter,  the  judgment  will  be  conclusive,  when  offered  in  any 
other  Court,  and  cannot  be  attacked  collaterally.  In  order  to  set 
aside  such  a  judgment,  some  direct  proceeding  must  be  had  for  that 
purpose,  in  the  Coui't  in  which  the  judgment  was  rendered.    Jbid 

25.  The  jurisdiction  of  the  Courts  of  this  State  is  co-extensive  with  its 
sovereignty,  and  that  is  limited  only  by  its  territory',  and  it  therefore 
attaches  upon  all  the  property  and  persons  within  the  limits  of 
the  State;  yet,  it  is  to  be  so  exercised  as  to  conclude  by  judgment 
none  but   those  who  are   parties.     Adams  vs.  Zamar.     S  Ga, 83 

26.  The  Courts  of  this  State  have  no  extra  territorial  jm'isdiction,  and 
cannot  make  the  citizens  of  foreign  States  amenable  to  their  processes, 
or  conclude  them  by  a  judgment  in  personam,  without  thaii'  consent. 
Jbid. 

27.  A  foreign  citizen  may  waive  his  exemption  and  submit  to  the  juris- 
diction, and  in  that  event  he  will  be  concluded  by  the  judgment. 
Ibid 

28.  When  a  foreign  citizen  appears,  and  by  counsel  pleads  to  the  juristlic- 
tion,  he  is  not  held  to  have  waived  his  exemption  by  appearance.   Ap- 
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pearance  and  pi  eading  or  answering  to  the  merits :  ITeld,  to  be  a  waiver 
of  his  exemption,  and  an  assent  to  the  jm'isdiction.     Ibid. 

29.  A  flies  his  bill  against  B,  who  is  a  citizen  of  Few  York,  setting  forth 
an  agreement  by  which  B  stipulated  to  give  to  A  one-third  of  certain 
lands,  to  which  B  held  the  legal  title,  and  prays  an  assignment  of  the  one- 
third  anda  conveyance  by  Bto  A.  Service  ofthebill  was  perfected  on 
B's  agent  in  Georgia  :  Held,  that  upon  this  bill,  a  Court  of  Chancery 
could  not  decree  against  B,  because  of  the  want  of  jurisdiction  over 
him.    1  bid. 

30.  By  the  Act  of  1S20,  in  all  cases  where,  by  the  Lllld  section  of  the 
Judiciary  Act  of  1'799,  the  Superior  Courts  have  Equity  powers,  the 
party  may  institute  his  suit  on  the  Common  Law  side  of  the  Court,  if 
he  can  establish  his  claim  without  resorting  to  the  conscience  of  the 
defendant.     The  Justices,  &c.  use  of  Davis  vs.  Hemphill.    9  Ga 65 

31.  The  jurisdiction  in  such  cases  is  concurrent.     Ibid. 

32.  In  cases  of  fraud,  (except  fraud  in  obtaining  a  will,)  Courts  of  Equi- 
ty and  Courts  of  Law  have  concurrent  jurisdiction,  and  the  plea  of  a 
total  failm'e  of  consideration  to  an  action  upon  a  contract,  under  seal , 
on  the  ground  oi  fraud,  will  be  allowed  in  a  Court  of  Law.  Mc- 
Knight  vs.  Killett.     9  Ga 532 

33.  The  judgment  of  a  Court  of  competent  jurisdiction,  is  conclusive  as 
to  the  facts  which  it  decides,  until  reversed  or  set  aside ;  and  such 
judgment  cannot  be  collaterally  impeached  or  contradicted,  by  evi- 
dence which  such  judgment  declares  to  have  been  cancelled  and  an- 
nulled.    Wiley,  Parish  4-  Go.  vs.  Kelsey,  Halsted  ^  Co.     9  Ga 117 

34.  A  judgment  rendered  by  a  Coui't  without  jurisdiction,  is  a  mere  nul- 
lity, and  may  be  so  held,  wherever,  and  whenever,  and  in  whatever 
way  it  is  sought  to  be  used  as  a  valid  judgment.     Towns,  Gov.  use,  ^c. 

vs.  Springer  et  al.     9   Ga 130 


35.  Where  a  suit  was  commenced  against  two  defendants,  residing  at 
that  time  in  Marion  County,  and  before  trial  and  judgment,  the  new 
County  of  Macon  was  created,  embracing  that  portion  of  the  territory 
of  Marion  on  which  the  defendants  resided,  and  no  provision  was 
made  in  the  Act  for  the  transfer  of  suits  from  the  old  to-  the  new 
County :  Held,  that  by  operation  of  law,  under  the  provisions  of  the 
Constitution,  the  new  County  of  Macon  was  the  proper  County  for  the 
trial  of  the  cause ;  that  being  tlie  County  wherein  the  defendants  re- 
sided.   Perkins,  Hopkins  and  White  et  al.  vs.  Patten.     10  Ga 241 

36.  In  regard  to  Courts  of  general  jurisdiction,  the  I'ule  is,  that  nothing 
will  be  intended  to  be  out  of  their  jurisdiction  but  that  which  specially 
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appears  to  be  so ;  and  -when  such  a  Court  has  rendered  a  judgment  in 
relation  to  any  subject-matter  within  its  jurisdiction,  the  presumption 
is,  that  it  had  before  it  sufficient  evidence  to  authorize  it  to  award  such 
judgment,  which  judgment  will  be  conclusive  until  reversed  or  im- 
peached for  fraud.    Eelsey  ^  Halsted  vs.  Wiley,  Parish  <Ss  Co.    10  Q-a.  371 


See  Courts,  passim. 


JURY. 

I.    GENEBALLY. 

II.    CHALLENGES  :    PRACTICE,   &c. 
III.    MISCONDUCT. 

*' Trial  by  Jukt,"  aee  C<mstatutifmal  Law,  V. 


I.    GENERALLY. 

1.  Jurors  must  be  unanimous  to  find  a  verdict.  Campbell  vs.  Wooldridge. 
Ga.  Sec.  part  II. 132 

2.  Grand  Jurors  are  competent  talesmen  in  criminal  cases.  Rouse  vs. 
The  State,    i  Ga 136 

8.  In  criminal  cases,  it  is  the  right  and  duty  of  the  Judge  to  instruct 
and  officially  direct  the  Jury  as  to  the  law  of  the  case,  whilst  they 
have  also  the  right  to  judge  of  the  law  as  well  as  the  facts.  Sol- 
der vs.  The  State.     5  Ga 441 

4.  No  principle  or  rule  of  practice,  tending  to  preserve  the  pmity  of  Ju- 
rors, should,  in  the  slightest  degree,  be  abandoned  or  impaired.  Mon- 
roe vs.  The  State.    5  Ga 86 

5.  A  Jm'or  will  always  be  beard  in  his  own  vindication.    Ibid. 

6.  It  is  not  the  right  of  the  parties  to  poll  the  Jury  in  civU  causes,  but  it 
is  discretionary  with  the  Court  to  allow  them  to  be  polled  or  not. 
Smith  d;  Shorter  vs.  Mitchell.    6  Oa 468 

7.  The  dispersion  of  the  Jury,  after  the  verdict  is  handed  in  to  the  Clerk, 
and  before  it  is  received  by  the'  Court :  Held,  to  be  a  good  reason  for 
a  refusal  to  permit  the  Jury  to  be  polled.    Ibid. 
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8.  The  relative  powers  and  province  of  the  Court  and  Jury  in  Equity 
causes,  under  the  Constitution  and  Laws  of  Georgia  examined.  Har- 
graves  vs.  Lewis.    1  0-a.  lib.     See,  also,  Jfcfforoaa  us.  Jones  et  al.    R. 

M.  Charl 184 

9.  The  citi  zens  of  an  incorporated  City,  who  are  liable  to  be  taxed  for 
the  payment  of  the  verdict,  are  incompetent  to  sit  as  special  Jurors 
on  the  trial  of  a  cause  in  which  the  City  Council  are  defendants.  The 
Mayor,  ^c. vs.  GoetcMus.     1  Ga 1S9 

10.  It  is  competent  for  a  Juror,  whose  verdict  is  impeached  on  the 
ground  of  a  previously  expressed  opinion  against  one  of  the  parties, 
to  support  his  verdict  by  an  affidavit,  denying  any  alleged  declara- 
tions, or  explaining  them ;  and  if  thus  denied  or  satisfactorily  ex- 
plained, a  new  trial  will  not  be  granted.     Ibid. 

11.  The  Act  of  1805  changes  the  Act  of  1'799,  only  as  to  the  mode  of 
drawing  Grand  Jurors.  Under  both  Acts,  those  remaining  on  the  list, 
as  made  out  from  the  tax  books  by  the  Clerk,  constitute  the  Petit  Ju- 
ry. So  that  the  Act  of  1799  is  in  fact  superseded  both  as  to  Grand 
and  Petit  Jurors,  by  the  Act  of  1805.  Malone,  alias  Sail,  vs.  The 
State.    SGa 408 

12.  "When  a  Jury  has  been  regularly  drawn  and  summoned  for  the  trial 
of  a  slave  charged  with  a  capital  offence,  according  to  the  Statutes  of 
this  State,  such  slave  is  entitled  to  be  tried  by  such  Jury,  and  the  Jus- 
tices of  the  Inferior  Court  have  not  the  right,  capriciously  to  dis- 
charge such  Jury,  without  some  good  and  legal  cause,  and  summon 
any  other  Jury  for  the  trial  of  such  slave.  Judge  {a  slave)  vs.  The 
State.    8Ga 173 

13.  The  affidavit  of  a  Juror  will  not  be  received,  to  impeach  his  own  ver- 
dict.   Bishop  vs.  The  State.     ^  Ga 121 

14.  "Where  it  appeared  from  the  minutes  of  the  Court,  on  a  pai'ticular 
day,  that  one  of  the  Grand  Jurors  had  been  excused  for  the  balance 
of  the  term,  and  alsc  that  a  true  bill  had  been  returned  on  the  same 
day  by  the  Grand  Jury  against  a  defendant,  in  which  the  name  of  the 
excused  Juror  was  inserted :  Seld,  that  the  minutes  of  the  Court  did 
not  afford  even  presumptive  evidence  that  the  bill  of  indictment  was 
found  by  the  Grand  Jury,  after  the  excused  Juror  had  left  the  body  of 
his  fellow  Jurors,  and  was  not  sufficient  to  quash  the  bill  of  indict- 
ment.    Thompson  vs.  The  State.    9  Ga 210 

15.  Where  it  appeared  on  the  faceoftherecord,thattherewereacompe- 
tent  number  of  Jurors  to  render  a  verdict,  such  verdict  may  be  signed  by 
one  as  foreman,  in  behalf  of  himself  and  his  fellows.  Davidson  vs.  Carter 

&  Mitch.    9  Ga SOI 
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16.  Upon  the  trial  of  a  criminal  cause,  it  is  error  in  the  Court,  after  a 
Juror,  with  eleven  others,  has  been  chosen  and  sworn,  to  discharge 
him  upon  the  ground  of  having  absented  himself  from  the  Court-house 
without  leave,  without  giving  the  parties  an  opportunity  of  removing 
his  prima  facie  disqualification  occasioned  by  such  absence.     Stanley 

vs.  Ihe  State.     10  Ga 82 

17.  In  what  sense  are  the  Jury  judges  of  the  law,  in  a  criminal  cause? 
Quere.    Berry  vs.  J'hc  State.     10  Qa 611 


II.     CHALLENGES  :  PRACTICE,  Ac. 

1.  "Where  two  are  jointly  indicted,  if  th«y  wish  the  liberty  of  challeng- 
ing, peremptorily,  twenty  Jurors  each,  they  should  claim  that  liberty 
when  set  to  the  bar  to  be  tried.  If  they  challenge  jointly,  it  will  be 
no  ground  for  arrest  of  judgment.     State  vs.  Manaquo  <k  Segar.     T.  U. 

P.  Charl 22 

2.  The  practice  in  England,  upon  the  construction  of  the  Act  of  33  Md- 
wardl.  oi passing  Jurymen  in  criminal  cases,  until  the  whole  panel  is 
exhausted,  and  a  Jury  not  made,  before  the  Crown  can  be  called  upon 
to  show  cause,  is  not  authorized  in  Georgia  since  the  adoption  of  the 
Penal  Code.     Sealy  vs.  The  State.     1  Kelly,  216.     See,  also,  Reynolds 

vs.  The  State.     1  Kelly 228 

3.  As  the  Jurors  are  called,  the  State  must  put  them  upon  the  prisoner, 
or  otherwise  challenge  them  peremptorily  or  for  cause.  Reynolds  vs. 
Tlie  State.     1  Kelly 228 


4.  The  Act  of  1343,  prescribing  questions  to  be  propounded  to  Jurors, 
to  test  their  competency  for  the  trial  of  criminal  cases,  is  notapplica- 
ble  to  any  cases  which  arose  previous  to  its  passage.    Ibid. 

5.  A  Juror  who  states  upon  oath,  in  answer  to  said  statutory  questions, 
that  he  has  formed  and  expressed  an  opinion  with  regard  to  the  guilt  or 
innocence  of  the  prisoner  from  hearsay,  is  not  an  impartial  Juror,  and 
is  therefore  incompetent.    J  bid. 

6.  The  Common  Law  right  of  a  prisoner  to  challenge  a  Juror  propter  af- 
fectum, is  not  taken  away  by  the  Act  of  1 843,  prescribing  the  oath  to 
be  administered  to  Jurors  in  criminal  cases ;  that  Act  only  prescribes 
the  manner  in  which  the  right  shall  be  exercised.     Robinson  vs.  The 

1  Kelly 571 


7.  If  the  prisoner  desires   the  benefit  of  his  right  to  challenge  a  Jm'or, 
propter  affectum,  he  must,  under  the  provisions  of  the  Act  of  1843, 
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ask  for  the  appointment  of  triors  forthat  purpose,  in  the  manner  point- 
ed out  by  the  Common  Law.     Ibid. 

8.  It  is  a  good  cause  of  challenge  to  the  array  in  a  criminal  cause,  that 
the  Tales  Jurors  presented  on  the  panel  and  put  upon  the  prisoner, 
were  drawn  from  the  Grand  Jury  box  by  the  presiding  Judge,  and  the 
list  of  the  names  so  drawn,  furnished  the  Sheriff  by  the  Court,  with  in- 
structions to  summon  them  as  Tales  Jurors  to  serve  on  the  trial.     W. 

J.  Boon  vs.  The  State.    1  Kelly 636 

9.  The  opinion  which  disqualifies  a  Jm'or  from  sitting  in  a  criminal  cause, 
depends  on  its  nature  a,nd.  strength,  and  not  the  source  in  which  it  ori- 
nated.    Ibid- 

10.  The  State  is  entitled  to  the  ten  peremptory  challenges  allowed  by 
the  Penal  Code  of  1833.     JC  P.  Boon  vs.  The  State.     1  Kelly 619 

11.  After  a  Juror  has  answered  in  the  negative  the  questions  propound- 
ed by  the  Act  of  1843,  it  is  competent  for  the  prisoner  to  put  him  up- 
on triors,  for  the  purpose  of  showing  that  he  is  not  indifferent ;  and 
the  formation  and  expression  of  a  decided  opimon,  as  to  the  guilt  or 
innocence  of  the  prisoner,  is  a  disqualification,  notwithstanding  it  be 
founded  on  rumor  or  hearsay  ;  and  it  is  not  necessary  to  pl-ove  person- 
al prejudice  or  ill-will  to  the  accused.  It  will  be  inferred  from  a  de- 
liberate opinion  of  guilt  once  declared.    Ibid. 

12.  A  Juror  is  not  disqualified  who  has /ormed  without  expressing  an 
opinion,  from  rumor  or  hearsay.     Hudgins vs.  The  State.     2  Kelly....    IW 

13.  It  is  a  good  cause  of  challenge  to  a  Juror  by  the  State,  if  on  being 
sworn  on  his  voire  dire  he  declares  that  he  has  conscientious  scruples 
against  the  infliction  of  capital  punishment.     Williams  vs.  The  State. 

3  Kelly 457 

14.  The  proper  time  for  challenging  is  between  the  appearance  and  the 
swearing  of  the  Juror.    Ibid. 

15.  It  is  irregular  and  improper  to  ask  any  other  questions  of  a  Juror 
than  those  authorized  by  the  Statute,.to  ascertain  whether  he  is  ob- 
jectionable for  favor.    Ibid. 

16.  A  bias  or  prejudice  against  the  crime,  is  not  such  as  will  constitute 
good  ground  of  challenge  for  cause.    Ibid. 

17.  The  repeal  of  the  48th  section  of  the  XlVth  division  of  the  Pe- 
nal Code  of  1833,  by  the  Act  of  1843,  and  the  change  therein  made, 
as  to  the  mode  of  selecting  Jurors  in  criminal  cases,  does  not  prevent 
the  trial  of  an  offence  against  the  old  law,  inasmuch  as  the  34th  sec- 
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tion  of  the  same  division  of  the  Code  provides  that  "all  crimes  and 
offences  committed,  shall  be  prosecuted  and  punished  under  the 
laws  iu  force  at  the  time  of  the  commission  of  such  crime  or  offence, 
notwithstanding  the  repeal  of  such  laws  before  such  trial  takes  place." 
Reynolds  vs   The  State.     3  Jielly 65 

18.  Grand  Jurors  are  competent  talesmen  in  criminal  cases.  House  vs. 
The  State.    4  Oa 136 

19.  The  owner  or  manager  of  a  slave,  charged  with  a  capital  offence, 
when  acting  as  the  counsel  of  hia  slave  on  the  trial,  can  lawfully  waive 
the  number  of  Jurors  required, by  the  Statute  to  be  impannelled  for 
the  trial  of  such  slave,  and  consent  to  take  the  first  twelve  on  the  Jury 
list.    Alfred  vs.  The  State.     6  Ga 483 

20.  The  citizens  of  an  incorporated  City  who  are  liable  to  be  taxed  for 
the  payment  of  the  verdict,  are  incompetent  to  sit  as  special  Jurors 
on  the  trial  of  a  cause  in  which  the  City  Council  are  defendants. 
The  Mayor,  &(c.  vs.  Goetchius.     1  Ga 139 

21.  It  is  no  objection  to  a  Juror  drawn  and  summoned  for  the  trial  of  a 
slave,  who  appeared  and  answered  to  his  name,  that  the  summons  was 
left  at  his  residence  and  not  served  personally.  Jtidgt,  (a  slave,)  vs. 
The  State.     8  Ga 173 

22.  It  is  no  objection  to  a  Juror  because  there  was  a  mistake  as  to  his 
middle  name,  who  appeared  and  answered,  stating  his  right  name. 
The  mistake  was  properly  corrected  and  the  Juror  impannelled. 
Ibid. 

23.  Where  a  Juror  has  answered  negatively,  both  of  the  questions  pro- 
pounded by  the  Act  of  1843,  and  been  found  competent  by  trioi's, 
(who  were  not  specially  sworn  for  that  purpose,)  and  been  accepted 
by  the  prisoner,  and  sworn  in  chief,  and  the  Com-t,  to  cure  the  irregu- 
larity, causes  the  Jui-or  to  be  put  again  upon  the  prisoner,  who  ob- 
jected, on  the  ground  that  he  had  already  been  sworn  iu  chief,  and 
was  thereby  understood  by  the  presiding  Judge,  to  insist  on  the  Ju- 
ror's sitting  in  the  case:  Held,  that  nothing  had  transpii'ed  in  rela- 
tion to  this  Juror,  to  constitute  a  good  cha,llenge  for  cause  ;  and  that 
if  a  good  cause  and  waived,  the  consent  cures  the  irregularity.  Ma- 
lone,  alias  Hall  vs,  2' he  State.     S  Ga 408 

24.  When  a  Juror  is  put  upon  triors,  it  is  not  competent  for  counsel  to 
ask  him  any  other  questions  than  those  propounded  by  the  Act  of 
1843.     Bishop  vs.  The  State.     9  Ga 121 

25.  Neglect  to  challenge  a  Juror  before  he  is_  sworn,  is  a  waiver  of  ob- 
jection to  him.     Glover  vs.    Woolsey  et  al.     Dudley 86 
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III.     MISCONDUCT  m  THE  JURY. 

1.  It  is  a  contempt  of  Court  if  the  Jury,  after  they  have  retired  to  de- 
cide upon  a  criminal  cause,  hold  communications  with  persons  other 
than  the    officers   of  Court.    State  vs.  Helvenston    et  al.    R.  M.  Char.    48 

6.  So,  if  one  Jurer  separates  himself  from  his  associates,  and  mingles 
with  the  community  at  large.     Ibid. 

3.  The  Jury  are  not  allowed  to  converse  with  a  witness  who  testified  be- 
fore them,  after  being  charged  with  a  cause.  The  State  vs.  Brazil. 
Qa.  Decisions,  part  II lOT 

4.  A  Juror  will  always  be  heard  in  his  own  vindication.  Monroe  vs. 
The  State.     6   Ga 85 

5.  "Where  there  has  been  any  improper  separation  of  the  Jury  during  the 
trial,  the  presumption  is,  that  it  is  hurtful  to  the  prisoner,  and  the 
onus  is  on  the  State  to  show  that  it  is  not.    Ibid. 

6.  The  speaking  of  a  Juror,  after  being  charged  ■n  ith  the  case,  with  per- 
eons  not  members  of  the  Jury,  about  the  evidence,  and  expressing  his 
opinion  as  to  the  rights  of  one  of  the  parties  :  Held,  to  be  a  serious 
indiscretion,  worthy  of  judicial  censure.    Foster  vs.    Brooks,  Adm'r. 

6  Ga 287 

7.  Upon  the  trial  of  a  criminal  cause,  it  is  error  in  the  Court,  after  a  Ju- 
ror with  eleven  others,  has  been  chosen  and  sworn,  to  discharge  him 
upon  the  ground  of  his  having  absented  himself  from  the  Court-house 
without  leave,  without  giving  the  parties  an  opportunity  of  removing 
his  prima  facie  disqualification,  occasioned  by  such  absence.     Stanley 

vs.  The  State.    10  Ga 82 

8.  "When  a  ground  for  new  tiial.     See  Title  " New  Trial"  II. 


JUSTICES  OP  THE  PEACE. 

.  Under  the  Slst  section  of  the  Judiciary  Act  of  1797,  Justices  of  the 
Peace  were  entitled  to  be  heard  before  the  Grand  Jury,  before  a  true 
bill  for  malpractice  could  be  found ;  and  if  necessary,  the  sending 
of  the  bill  to  the  Jury  will  be  postponed  until  he  can  procure  his  wit- 
nesses.   State  vs.  Pettibone.     T.  IT.  P.  Char SOO 


384  LAND. 

2.  Where  a  Justice  receives  the  money  due  on  papers  placed  in  suit  in 
his  Court,  before  judgment :  Held,  that  he  is  a  collecting  officer,  author- 
ized to  receive  the  money  and  liable  to  be  ruled  for  it  in  the  Superior 
Court,  as  received  in  his  official  capacity.     Johnson  vs.  Hall.    5  Ga..  384 

3.  A  certified  copy  of  the  record  of  commissions  from  the  Executive 
Office,  is  the  highest  and  best  evidence  of  the  fact,  that  one  who  ap- 
pears from  his  acts,  to  have  been  a  Justice  of  the  Peace,  in  a  given 
County,  during  a  particular  time,  was  not  a  Justice  of  the  Peace  du- 
ring that  time.     Fain  vs.  Gathright.     b  Ga 6 

See  Constable  ;   Courts,  V.     Execution,  II. 
Laches.     See  Equity,  VII. ;  Mandamus. 


LAND. 

1.  The  doctrine  of  the  equitable  lien  of  vendor  of  land  for  unpaid  pur- 
chase money,  recognized,  where  no  title  had  passed,  and  the  intention 
of  the  parties  to  look  to  the  property  itself  was  manifest.  Marine  & 
Fire  Ins.  Sank  vs.  Early  &  Brown.    R.  M.  Charl 279 

2.  The  lien  will  be  presumed  against  purchasers  by  act  of  law,  as  as- 
signees of  a  bankrupt  and  creditors  claiming  under  a  conveyance  from 
the  vendee.  Ibid.  See,  also,  Mims  vs.  Macon  d:  West.  B.  R.  3 
Kelly 341 

3.  Vacant  lands  only,  are  subject  to  be  granted  on  head-rights  in  this 
State.    Moody  vs.  Fleming.    4   Ga 116 

4.  Lands  in  possession  of  a  grantee,  under  a  grant  void  for  irregularity, 
and  whose  possession  has  continued  for  more  than  seven  years,  is  not 
vacant.    Ibid. 

5.  A  gi'owing  crop  of  corn,  after  it  is  laid  by,  and  before  maturity,  passes 

to  the  purchaser  of  the  land.    Fitts  vs.  Hendricks.    6  Ga 452 

6.  "Where  a  Sheriff  sells  land  under  execution,  and  goes  out  of  office  be- 
fore executing  title  to  the  purchaser,  his  successor  in  office  may  exe- 
cute a  title  to  such  purchaser,  without  an  order  of  Court.  Fretwell  vs. 
Doe  ex  dem.  Morrow.    1  Ga 264 

7.  "Where  a  Constable  levies  a  Justice's  Court  j?.  fa.  on  land,  and  deliv- 
ers the  same  over  to  the  Sheriff,  for  the  purpose  of  sale,  as  provided  in 
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the  Act  of  1811,  such  Sheriff  is  lawfully  seized  of  the  land,  to  sell  the 
same  and  to  convey  title  to  the  pui-chaser  thereof.    Jbid. 

8.  The  Statute  82  Senry  VXII.  is  of  force  in  this  State,  and  a  deed  made 
by  an  infant,  while  under  age,  will  not  be  avoided  by  the  execution  of  a 
deed  after  he  arrives  at  the  age  of  21,  when  the  possession  of  the  land 
is  held  adversely  to  him,  but  the  latter  deed  will  be  void  under  the 
Statute.     Harrison  vs.  Adcock  et  al.    8  Ga 68 

9.  The  Act  of  1823,  which  authorizes  the  Sheriff  to  place  the  purchaser 
of  land  in  possession,  does  not  justify  the  officer  in  dispossessing  any 
other  person  but  the  defendant  in  execution,  his  hell's  or  tenants.  Se- 
thune  vs.  Wilkins  and  another.    8   Ga 118 

10.  Land  cannot  be  -levied  on  and  sold  under  an  order  of  the  Magis- 
trates, on  attachments  returnable  to  Justices'  Courts ;  it  must  be  by 
virtue  of  an  execution  issuing  upon  the  judgment  in  attachment.  Ro- 
gers vs.  MaDill  dh  Campbell.    9  Ga 606 

See  Contracts,  II. ;  Covenant  ;•  Equity,  I.  d.;  Grants,  passim;  Landlofrd 
and  Tenant ;  Lien,  II. ;  Promissory  Notes,  I.  6  ;   Ways. 


LANDLORD  AND  TENANT. 

1.  All  the  rights  which  belong  to  parties  in  "cases  of  claim,"  (at  least 
such  as  regard  the  mode  of  trial,)  belong  to  parties  to  distress  warrants 
for  rent,  as  soon  as  replevy  is  made ;  and  among  these  rights,  is  that 

of  appeal  to  a  SpecialJury.    Hale  vs.  Burton.    Dudley ,.   105 

2.  A  distress  warrant  for  rent,  is  a  remedy  which  none  but  a  lan(Uord 
can  have;  and  as  soon  as  the  relation  of  landlord  and  tenant  ceases, 
the  remedy  ceases  with  it.    Ibid. 

3.  A  distress  warrant  may  be  levied  on  the  tenant's  property,  wherever 
it  can  be  found  in  the  County,  and  the  authority  to  levy  is  not  eon- 
fined  to  the  demised  premises.     Ibid. 

4.  The  necessary  equipments  of  a  militia  soldier,  the  implements  of 
trade,  necessary  wearing  apparel,  and  bedding  for  self  and  family, 
cannot  be  made  liable  for  debt  by  any  process,  particularly  a  distress 
warrant.     Hendricks  vs.  Lewis  et  al.    R.  M.   Gharl 105 

5.  In  case  of  express  contract  to  pay  rent,  the  destruction,  of  the  premi- 
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sea  by  fire  or  violence,  or  any  casualty  -whatever,  is  not  a  good  defence 
to  an  action  to  recover  the  rent,  unless  there  is  also  an  express  stipu- 
lation to  that  eflfect ;  nor  will  a  Court  of  Equity  relieve  against  such 
contracts,  under  such  circumstances.  White  et  al.  vs.  Molyneaux.  2 
Kelly 126 

6.  A  lease  for  a  term  of  years  being  a.  chattel,  may  be  made  to  com- 
mence infuturo.     Field  vs.  Howell.     6  Qa 423 

1.  Where  one  buys  land  at  Sheriff's  sale,  upon  which  there  is  a  lease 
from  the  defendant  in  execution  older  than  the  judgment  ;  and  at  the 
time  of  the  sale,  the  lessee  has  not  entered  into  possession,  he  buys  it 
subject  to  the  right  of  entry  and  user  under  the  lease.    Ibid. 

8.  A  distress  warrant  for  rent,  under  the  Act  of  1811,  which  is  issued  on 
the  oath  of  an  agent,  is  irregular  and  void ;  it  can  only  issue  on  the 

'  oath  of  the  person,  to  whom  the  rent  is  due.     Howard   and  othert  vs. 
Dill  Sf  Co.    1  Ga 62 

9.  Where  two  are  in  the  joint  occupancy  of  land,  the  one  having  no  title 
will,  in  the  absence  of  all  proof,  be  considered  as  holding  in  subordi- 
nation to  him  who  has  the  title.     Whittington  vs.  Doe  ex  dem.  Wright 

9  Ga 23 

Larceny.    See  Criminal  Law. 


LAWS. 

1.  May  be  thus  graduated  with  regard  to  their  authority :  Ist.  The  Con- 
stitution of  the  United  States.  2d.  Treaties.  3d.  Laws  of  the  U  nited 
States,  made  in  pursuance  of  the  Constitution.  4th.  Constitution  of 
the  State.  5th.  The  Statutes  of  the  State.  6th.  Provincial  Laws  in 
force  14th  May,  1776.   7th.  The  Common  and  Statute  Law  of  England, 

in  force  in  Georgia.     Flint  River  Steamboat  Co.  vs.  Foster.     5  Ga 194 

2.  Where  the  decisions  of  the  Ecclesiastical  Courts  in  England  come  in 
conflict  with  those  of  the  Oonimon  Law  and  Equity  Courts,  on  a  ques- 
tion of  property,  the  latter  are  the  highest  authority,  and  must  pre- 
vail.    Chapman  vs.  Gray,  Fx'r.     8  Ga 337 

3.  Where  no  time  is  fixed  for  the  operation  of  a  Statute,  it  takes  effect 
from  its  passage,  and  ignorance  oi  an  Act  forms  no  legal  excuse  for  its 
violation.    Heard  vs.  Heard.     8  Ga 380 

Lease.     See  Landlord  and  Tenant. 

Legacy.    See  Devise  and  Legacy . 
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LEX   LOCI. 

1.  Each  indorsement  upon  a  promisaory  note  is  a  nev  contract,  and  as  to 
its  nature,  construction  and  interpretation,  is  governed  by  the  lex 
loci  contractus ;  as  to  the  remedies  thereon,  by  the  lex  fori.  Cox  vs. 
Adams.     2  Kelly 159 

2.  Although  a  note  on  its  face  be  negotiable  and  payable  at  Charleston, 
still,  if  it  be  indorsed  in  this  State,  and  there  is  no  evidence  to  aho-w 
the  understanding  of  the  parties,  that  the  undertaking  of  the  indorser 
was  to  be  performed  in  Charleston,  the  indorsement  will  be  deemed  a 
Georgia,  and  not  a  Carolina  contract.    Zevy  vs.  Cohen.    4  Ga 1 


LIBEL  AND   SLANDER. 

1.  Words  which  are  doubtful,  or  even  innocent  in  themselves,  if  they  be 
proven  to  have  a  criminal  signification,  according  to  the  common  un- 
derstanding of  them,  will  support  an  action  of  slander.  Thus,  "  You 
are  a  member  of  the  Pony  Club,"  is  actionable,  being  equivalent  to  a 
charge  of  horse-stealing.     Cooper  vs.  Perry.    Dvdley 247 

2.  To  call  a  woman  "  a  whore,"  in  Georgia,  is  actionable.  Pledger  and 
Wife  vs.  Hatchcock.    1  Kelly. 650 

3.  To  charge  a  person  with  having  gonorrhoea,  is  actionable,  as  it  will 
have  the  effect  to  exclude  him  either  wholly  or  partially  from  society  ; 
certainly   from  zXl good  society.     Watson  vs.  McCarthy.    2  Kelly 59 

4.  An  indictment  charging  the  defendant  with  publishing  a  certain  libel, 
set  out  in  full  in  the  indictment,  which  was  written  hy  a  third  person,  ia 
sufficiently  certain,  without  charging  that  the  same  was  written  by 
such  third  person.     Taylor  vs.  The  State,    i  Ga 14 

5.  A  libel  "  of  and  concerning  the  character  of  R.  M.  6,"  is  the  same  as 
to  allege  it  to  have  been  published  "  of  and  concerning  R.  M.  G." 
lUd. 

».  The  question  of  malice  in  the  publication,  is  a  question  for  the  Jury. 
lUd. 
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7.  As  to  how  far  a  publication  may  be  justified  in  protection  of  legal 
rights,  see  Opinion  of  Judge  Fleminq.     Ibid- 

8.  As  a  matter  of  practice,  the  libel  should  not  be  read  to  the  Jury  un- 
til the  defendant  has  cross-examined  the  witness  proving  its  publica- 
tion.   Ibid. 

9.  The  words  "  I  believe  Giddens  burnt  the  camp-ground,"  arfe  actiona- 
ble, per  se.    Giddens  vs.  Mirk.    4  Gu. •  • 364 

10.  In  actions  of  slander,  where  the  damages  assessed  are  less  than  forty 
shillings,  the  plaintiff  can  have  no  more  costs  than  damages.    Hardin 

vs.  Lumpkin.     6    Ga • 452 

11.  In  an  indictment  for  a  libel,  placed  in  a  situation  where  it  might  have 
been  seen  and  read :  Held,  that  it  is  unnecessary  to  aver  or  prove  that 

it  was  seen  or  read.     Giles  vs.  The  State.     6   Ga 276 

12.  If  a  libel  import  defamation  on  its  face,  of  a  particular  person,  it  is 
unnecessary  to  insert  inuendoes  in  the  indictment.    Ibid 

13.  It  is  libellous  to  charge  a  person  with  being  a  drunkard,  a  cuckold, 
and  a  tory.    Ibid. 

14.  A  person  who  appears  to  have  Written  a  libel,  which  is  afterwards 
published,  will  be  considered  as  the  iliaker  of  it,  unless  he  show  an- 
other to  be  the  author  of  it,  or  prove  the  act  to  be  innocent  of  itself. 
Ibid. 

15.  If  a  libel  appears  in  a  man's  handwriting,  and  no  other  author  is 
known,  it  turns  the  proof  upon  him;  and  if  he  cannot  produce  the  com- 
poser, he  is  presumed  by  law  to  be  the  man.     I  bid 

16.  Under  the  Act  of  i.Hf>1,  which  declares  that  when  in  actions  of  slan- 
der the  damages  assessed  shall  be  less  than  40  shillings,  the  plaintifif 
shall  recover  no  more  costs  than  damages  :  Held,  that  the  value  of 
forty  shillings,  in  dollars  and  cents,  is  to  be  determined  according  to 
the  rate  at  which  dollars  were  estimated  in  shillings  and  pence,  at 
the  time  when  the  Act  was  passed,  that  is,  at  the  rate  of  4  shillings 
and  8  pence,  and  that  the  sum  prescribed  by  that  Act  is  eight  dollars 
and  57  cents  and  a  fraction  of  a  cent.     Thurmond  vs.  Horton.    10  Ga.  500 

17.  Held,  that  in  actions  of  slander,  when  the  verdict  is  for  a  sum  less 
than  forty  shillings,  it  is  not  competent  for  the  defendant  to  have 
judgment  against  the  plaintiff  for  his  costs  incurred  in  defence  of  the 
action.    Ibid. 
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LICENSE. 

1.  Where  apeVaon  obtains  a  license  to  retail  spirituous  liquors  for  twelve 
months,  from  the  Clerk  of  the  Inferior  Court,  accordins  to  the  pro- 
visions of  the  Act  of  1809,  and  pays  a  valuable  consideration  therefor, 
the  corporate  authorities  of  a  City  Council,  by  an  ordinance  enacted 
subsequent  to  the  date  of  such  license,  cannot  within  the  limits  of  the 
same  County,  impose  and  collect  any  additional  tax  or  impair  the 
rights  of  the  party,  acquired  under  the  law  as  it  stood  at  the  time 
such  license  was  granted.    Mayor,  4-c.  Rome  vs.  LumpMn  et  al.    5  Ga.  iil 

2.  Whether  the  Act  of  1791,  requiring  license  for  keeping  a  tavern  or 
house  of  entertainment,  requires  a  license  to  keep  a  tavern,  without 
retailing  spirituous  liquors  ?     Quere.    Bonner  vs.  Wellborn.     IGa...  298 

3.  TaverJi,  or  house  of  entertainment,  as  used  in  the  Act  of  1T91,  held  to 
be  synonymous ;  and  the  word  tavern,  in  that  Act,  means  the  common 
inn  of  the  Common  Law.    1  bid. 

4.  One  whose  business  it  is  to  rent  houses,  and  furnish  board,  lodging 
■and  entertainment,  for  a  season,  at  a  watering  place,  to  the  visitors 
who  resort  there,  is  not  the  keeper  of  a  tavern  or  house  of  entertain- 
ment, in  view  of  the  Act  of  1791.    Ibid. 

5.  One  who  is  the  owner  of  medicinal  springs,  and  uses  them  as  a  source 
of  revenue,  by  furnishing  houses,  board,  lodging  and  entertainment, 
to  those  who  resort  to  them,  is  entitled  to  sue  in  that  character,  for 
damage  done  him  by  the  erection  of  a  nuisance,  by  which  the  public 
are  deterred  from  visiting  his  springs,  and  hia  profits  are  reduced 
thereby.    Ibid. 

6.  Where,  by  the  charter  incorporating  the  City  of  Eome,  which  gave 
authority  to  the  Mayor  and  Council  to  pass  all  by-lawa  and  ordinances 
that  should  appear  to  them  necessary  and  proper  for  the  security, 
welfare  and  interest  of  said  City,  or  for  preserving  the  peace,  health, 
order  and  good  government  thereof;  and  also  to  authorize  said  Mayor 
and  Council  to  license  persons  to  retail  spirituous  liquors  within  the  said 
City :  Held,  that  it  was  competent  for  said  Mayor  and  Council  to  pass  an 
ordinance  to  prohibit  the  retail  of  spirituous  liquors  by  those  to  whom 
license  had  been  granted  within  the  City,  after  the  hour  of  ten  o'clock  at 
night ;  such  ordinance  not  essentially  impairing  the  right  to  retail  un- 
der the  license  granted,  but  only  regulating  the  exercise  of  it,  for  the 
benefit  of  the  peace,  order  and  good  government  of  the  City.     Morris 

vs.  Oity  Council  of  Rome.     10   Ga 682 
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LIEN. 

I.  STATUTORY  LIENS  :    ON    STEAMBOATS,    MILLS,    HOUSES,  &c. 

II.  vendor's  lien. 

III.  OTHER    LIENS. 

Lien  of  Attachments,  see  Attachments,  V. 

Lien  of  Judgments,  see  Judgments ,  III. 

Lien  of  Mortgages,  see  Mortgages,  II. 

Lien  on  Distribuhon  of^Estates,  see  AdministratorSf  Sfc.  V'. 


1   STATUTORY  LIENS :  STEAMBOATS,  HOUSES,  MILLS,  &c. 

1.  It  is  not  sufficient,  in  proceeding  under  the  Act  of  ]  841,  giving  to  all 
persons  employed  on  steamboats  and  other  water-craft,  on  the  Chatta- 
hoochee, Altamaha  and  Ocmulgee  rivers,  a  lien  on  such  steamboat 
or  ■water-craft,  for  wages,  &c.  for  the  plaintiff  or  affiant  to  ewear  to 
the  amount  due  for  services  rendered  on  board  such  boat,  without 
further  showing  the  case  to  be  within  the  provisions  of  said  Act,  ei- 
ther in  the  pleadings,  in  the  form  of  a  petition,  or  in  the  affidavit,  by 
way  of  recital.  The  Act  being  in  derogation  of  the  CommouLaw, 
must  be  strictly  construed.    Robinson  vs.  Steamer  Lotvs.    1  Kelly.  •  ■  •  SlY 

2.  In  proceedings  under  this  Act,  a  petition  setting  forth  all  the  neces- 
sary facts,  verified  by  the  affidavit  of  the  party,  would  be  a  conven- 
ient and  correct  form  of  pleading.    Ibid. 

3.  Where  a  Statute  creates  a  specific  lien  in  favor  of  masons  and  carpen- 
ters, on  buildings  erected  by  them,  and  also  gives  them  a  specific 
remedy  for  the  enforcement  of  such  lien,  a  Court  of  Equity  has  no  ju- 
risdiction to  enforce  it,  unless  there  be  some  impediment  or  difficulty 
charged  to  exist,  which  would  render  the  remedy  given  by  the  Stat- 
ute unavailable.     Coleman  vs.  Freeman  and  another .     o  Kelly 139 

4.  Whenever  a  Statute  gives  a  summary  remedy  for  services  rendered, 
the  taking  of  a  promissory  note  does  not  waive  the  Statutory  lien. 
Butts  vs.  Cuthbertson  et  al.    6  Ga 166 

5.  In  suing  out  proceedings  under  the  Act  of  1841,  giving  liens  to  boat 
hands,  captains,  <fec.  it  is  not  necessary  for  the  petitioner  to  aver  that 
the  boat  was  in  the  act  of  traversing  the  river  when  the  services  were 
rendered.  It  will  be  sufficient  to  state  generally,  that  she  was  navi- 
gating the  river.     Butts  and  others  vs.  Outhbertson.     6  Ga 159 

6.  He  should  aver  that  his  claim  is  prosecuted  within  twelve  months 
from  the  time  it  fell  due.     Ibid. 
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7.  The  aflBdavit  should  aver  a  demand  upon  the  ovnera  of  the  boat  or 
then'  agent,  personally  ;  should  name  them,  and  aver  refusal  to  pay. 
Ibid. 

8.  The  judgment  should  be  entered  up  against  the  owners,  as  well  as  the 
boat  herself.     Ibid. 

9.  It  is  necessary  that  the  affidavit  state  that  the  boat  had  arrived 
at  the  landing,  port,  or  place  of  destination,  to  which  she  had  been 
freighted.     Ibid. 

10.  It  is  not  competent  to  amend  after  judgment, upon  such  proceedings, 
by  substituting  an  entire  new  petition  and  affidavit.    Ibid. 

11.  Under  the  Act  of  1841,  giving  a  lien  on  steamboats  and  other  water- 
craft,  navigating  certain  rivers  :  Held,  that  an  affidavit,  stating  the 
names  of  the  owners  of  the  boat,  and  that  demand  was  made  of  "  said 
owners,"  is  sufficient.     Adkins  et  al.  vs.  Baker.    1  Ga 56 

12.  If  it  appears  from  the  proceedings,  that  the  indebtedness  accrued 
within  twelve  months  previous  to  the  affidavit,  it  is  unnecessary  to  be 
alleged  specifically  in  the  affidavit,  or  to  appear  on  the  face  of  the 
bill  of  particulars.    Ibid. 

II.    VENDOR'S  LIEN. 

1.  On  the  sale  of  landed  estate,  the  purchase  money  becomes  a  debt  on 
the  personal  estate,  and  the  equitable  lien  ought  to  be  extended  to  on- 
ly so  much  of  the  purchased  estate  as  the  personal  estate  is  insuffi- 
cient to  pay.  The  purchase  money  is  not  an  original  charge  upon  the 
landed  estate,  but  only  an  equity  to  resort  to  it,  in  case  the  personal 
estate  should  prove  deficient.    Sarden  et  al,  vs.  Martin,  Adm'x.    Sud- 

iey 
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2.  But  notwithstanding  the  admission  of  these  principles,  there  is  no 
authority  for  requiring  the  vendor  first  to  obtain  judgment  at  Law, 
and  a  return  on  his  execution,  as  preliminary  to  his  application  to  a 
Court  of  Equity,  to  obtain  an  account  of  the  personal  estate,  and  a  de- 
cree of  payment,  if  it  may  be  so  ;  otherwise,  that  the  lien  be  declared 
and  the  land  sold.    Ibid. 

3.  The  doctrine  of  the  equitable  lien  of  vendor  of  land  for  unpaid  pur- 
'  chase  money  recognized,  where  no  title  had  passed,  and  the  intention 

of  the  parties  to  look  to  the  property  itself  was  manifest.     Marine  S 
Fire  Ins.  Bank  vs.  Early  &  Brmon.    B.  M.  Chart 270 

4.  And  where  no  title  has  passed,  the  lien  will  be  preserved  against  pur- 
chasers  by  act  of  law  (as  assignees  of  a  bankrupt,)  and  creditors  claim- 
ing under  a  conveyance  from  vendee.    Ibid. 
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6.  The  liea  of  the  vendor  of  real  estate  attaches  for  the  purchase  mo- 
ney, against  the  vendee  and  all  persons  claiming  as  volunteer^  or  with 
notice,  under  him .     Mims  vs.  Macon  db  Western  R.  B.     3  Kelly 341 

6.  The  vendor's  lien  applies  to  lands,  the  title  to  which  has  been  trans- 
ferred by  operation  of  law,  under  our  railroad  and  other  corporation 
charters,  as  well  as  to  voluntary  sales  by  the  party  himself.     Ibid. 

I.  There  is  no  fixed  rule  as  to  what  amounts  to  a  waiver ;  each  case 
must  be  determined  by  its  own  circumstances.     Ibid. 

8.  Even  taking  security  for  the  purchase-money,  is  not  conclusive  evi- 
dence that  the  lien  is  waived.    Ibid. 

9.  The  vendor's  lien  is  not  waived  by  the  acceptance  of  the  certificate  of 
deposit  of  the  cashier  of  the  corporation,  for  the  valuation  of  his  land 
as  assessed  by  the  commissioners,  provided  the  money  is  not  paid  when 
called  for,  owing  to  the  insolvency  of  the  company.     Ibid. 

10.  A  decree  in  Equity  for  the  sale  of  the  land,  is  the  proper  remedy  to 
enforce  the  lien.    Ibid. 

II.  A  sells  land  to  B,  and  gets  judgment  on  the  notes  given  for  the  pur- 
chase-money, and  levies  on  the  land  in  the  possession  of  C,  who  inter- 
poses a  claim :  Held,  that  upon  the  trial  of  this  claim,  it  is  not  compe- 
tent for  A  to  set  up  his  lien  as  vendor,  but  that  he  is  forced  to  go  into 
Equity  to  assert  it.     Colquitt  vs.  Thomas  et  al.     S   ffa 258 

12.  The  lien  of  the  vendor  for  the  purchase  money,  wiUnot  be  enforced 
in  favor  of  the  assignee  of  the  notes  given  therefor.  Wellborn  and  an- 
other vs.  Williams.     9  Ga 86 

13.  The  purchaser  at  Sheriff's  sale,  under  the  vendor  or  vendee  of  land, 
like  a  purchaser  from  either  by  voluntary  conveyance,  succeeds  but 
to  the  interest  which  the  debtor  had  power  to  encumber  or  part  with, 
the  one  being  entitled  to  call  for  the  purchase-money,  as  the  represen- 
tative of  the  vendor,  and  the  other  being  entitled  to  call  for  a  convey- 
ance, as  the  representative  of  the  vendee.     Willcerson  et  al.  vs.  Burr. 

10  (?a 117 

14.  The  judgment  creditors  of  the  vendee  of  land,  (who  has  paid  part  of 
the  purchase-money  and  has  possession  of  the  land,  but  h^s  received 
no  deed,)  are  entitled  to  the  proceeds  of  the  sale  of  his  ijitle,  in  prefer- 
ence to  the  vendor.    Ibid, 
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III.    OTHER  LIENS. 

1.  A  factor's  lien'  for  a  balance  acci'Ued  in  the  lifetime  of  his  principal, 
does  not  attach  to  property  coming  into  the  factor's  possession,  after 
the  principal's  death,  hy  order  of  his  representative.  Wylly  vs.  King. 
Ga.  Dec.  part  II., H 

2.  A  purchaser,  at  Sheriff's  sale,  of  stock  or  shares  of  a  corporation,  ■with 
notice  of  the  lien  of  the  company  upon  Such  stock,  under  a  by-law  of 
the  corporation,  for  the  indebtedness  of  such  corporator  to  the  compa- 
ny, (the  lien  created  by  such  indebtedness  under  the  by-law  being 
prior,  in  point  of  time,  to  the  lien  acquired  under  the  judgment,)  pur- 
chased only  such  title  a^  was  in  the  corporator  and  no  other  ;  and 
therefore,  was  not  entitled  to  a  transfer  of  the  stock  so  purchased,  un- 
der the  Act  of  1822,  without  first  discharging  the  lien  created  by  the 
corporator's  indebtedness  under  the  by-law.  luttle  vi.  Walton.  1 
Kelly 81 

3.  A  by-law  which  assei-ts  such  a  lien,  is,  as  between  the  corporators 
thetosel^es,  valid  and  binding.    Ihid. 

4.  It  is  not  repugnant  ta  the  charter,  nor  the  laws  of  the  land,  nor  against 
public  policy,  nor  in  restraint  of  trade.     Per  "Wakner,  J.    Ibid 48 

6.  'The  purchaser  buying  mtk  notice,  takes  it  subject  to  the  lieh.  Per 
LcMFEiN,  J.     Ibid 54 

6.  The  by-law  is  invalid  at  Coriimon  Law,  as  against  creditors,  and  is  re- 
pugnant to  the  whole  drift  and  policy  of  Georgia  legislation.  Per 
Nesbit,  J.  dissenting.    Ibid ; 64 

7.  A  certificate  setting  forth  that  the  holder  had  on  deposit  in  the  Mon- 
roe R.  R.  &  B'k'g  Co.  $300  of  its  notes,  which  should  be  paid  to  his 
ordei'  thei'eon,  with  8  per  cent,  interest ^er  annum,  is  not  of  equal  dig- 
nity or  priority,  under  the  charter,  with  the  bills  of  the  bank,  in  the 
distribution  of  money  raised  by  the  sale  of  the  road.  Bullard  vs.  The 
Central  Bank    1  Kelly 402 

8.  The  11th  section  of  the  charter  of  the  Monroe  R.  R.  &  B'k'g  Co.  gives 
to  bill-holders  a  paramount  lien  for  the  payment  of  their  bills,  upon 
that  part  of  the  road  only  which  was  built  by  the  company.     Collins 

vs.  The  Central  Sank.     1  Kelly 435 

9.  Such  portion  of  the  road  as  was  built  by  the  contractors  under  amort- 
gage  thereon,  to  secure  them  for  the  work  done,  and  materials  and 
equipments  furnished,  is  liable  to  them ;  and  their  lien  is  paramount 
to  that  of  bills  or  notes.    Ibid. 

60 
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10.  The  judgment  of  the  Supreme  Court,  in  Collins  vs.  The  Central  B'k, 
(1  Kelly,  435,)  did  not  reverse,  in  toto,  the  decree  of  the  Circuit  Court, 
settling  the  relative  dignity  of  the  claims  upon  the  fund  arising  from 
the  aale  of  the  effects  of  the  company.  Woodward  vs.  The  Central 
Bank  etal.    i  Ga 32,3 

11.  The  statutory  lien  of  bill-holders,  under  the  charter,  attaches  equal- 
ly upoufflK  the  property  and  effects  of  that  company.    Ibid. 

12.  A  judgment  creditor  does  not  acquire  a  specific  lien  upon  the  equi- 
table estate  of  his  debtor,  by  the  return  of  an  execution  unsatisfied, 
but  by  the  commencement  of  a  suit  in  Equity,  after  the  execution  has 
been  so  returned.     Blahe  vs.  Bigelow  et  al.     5  Ga 427 

13.  Possession  of  the  property,  actual  or  constructive,  is  necessary  to 
create  a  factor's  lien.    Kollooh  et  al.  vs.  Jaokson.     5  Ga 153 

14.  The  lien  of  a  judgment  binds  all  property  from  its  date,  and  has  pre- 
cedence over  and  is  paramount  to  a,  factor's  lien,  upon  property  in  his 
possession,  and  all  other  junior  liens.    Ibid. 

15.  The  lien  of  a  judgment  does  not  vest  the  legal  title  in  the  plaintiff,  of 
the  property  of  the  defendant,  but  after  levy  and  sale,  the  title  of  the 
purchaser  relates  back  to  the  date  of  the  judgment.    Ibid. 

16.  One  creditor  cannot  attack  the  lien  of  another,  imtil  it  comes  in  con- 
flict with  his  own.     Litchton  and  Barker  vs.  McBougald  et  al.    6Ga..  176 

17.  In  a  contest  between  attachments  and  ordinary  judgments,  the  lien 
is  fixed  by  the  judgTnent,  and  not  the  levy.     Ibid. 

18.  Taxes  due  the  State,  are  a  general  lien  upon  all  the  property  of  the 
debtor,  attaching  on  the  1st  of  January  of  each  year.  Lessee  of  Gled- 
ney  vs.  Deavors.     &  Ga.. 479 
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LIMITATION  OF  ACTIONS. 

I.    GENERALLY :    AND    HEREIN    OP    ADVERSE   POSSESSION. 
II.    ACTIONS    RELATIVE    TO    REALTY. 

III.  IN    EQUITY  :    AND    HEREIN    OF    TRUSTS   AND    TRUSTEES,    AND 

LAPSE    OF    TIME. 

IV.  EXCEPTIONS    TO    THE    STATUTE:     AND    HEREIN    OF    SUITS    BY 

AND    AGAINST    ADMINISTRATORS,    &c. 
V.    NEW   PROMISE    OR   ACKNOWLEDGMENT. 
VI.    PLEADING   AND    EVIDENCE. 

Limitation  op  IcfDicTMErrTs,  see  Criminal  Law. 
Limitation  on  Judgments  and  Fi.  Fas.,  Bee  Judgments^  VI. 

I.    GENERALLY:    AND  HEREIN  OP  ADVERSE  POSSESSION,  &o 

1.  A  Statute  of  Limitations,  to  be  constitutional  and  operative,  must 
give  an  allowance  of  time  infuturo,  to  commence  the  action.  For- 
syth vi.  Marbury.     R.  M.  Chart 324 

2.  Re-commencing  an  action  within  six  months  after  a  non-suit,  will  not 
oust  the  Statute.     Mahow  vs.  The  Justices,  do,     Qa.  Dec,  part  II 201 

3.  The  Act  of  June,  1806,  providing  that  where  any  action  shall  be  in- 
stituted within  time,  and  the  plaintiff  be  non-suited  or  shall  discon- 
tinue the  same  after  the  time  of  limitation  is  expired,  he  shall  be  per- 
mitted to  renew  his  action  within  six  months  thereafter,  once  only, 
and  not  after,  was  repealed  by  the  Act  of  December  of  the  same  year, 
Harrison  et  al.  iis.  Walker.     1  Kelly 35 

i.  Where  an  administratrix,  in  her  individual  capacity,  sold  a  negro  be- 
longing to  the  estate  of  an  intestate,  and  delivered  possession  there- 
of to  the  purchaser :  Seld,  that  the  possession  of  the  purchaser  was  ad- 
verse to  the  title  of  the  legal  representative  of  the  intestate's  estate, 
and  that  the  Statute  of  Limitations  would  protect  the  purchaser. 
Paschal,  Adm'r,  vs.  Davis.     3  Kelly 262 

6.  Naked  possession  is  not,  per  se,  a  bar  under  the  Statute  of  Limitations, 
when  the  beginning  of  the  possession  is  permissive.  Spalding  vs. 
Origg.    i  Oa - '75 

6.  Possession,  by  agreement  with  the  owner,  entered  into  at  the  time 
the  title  is  executed,  is  not  adverse  possession  ;  but  it  may  become  so, 
by  a  claim  of  title  by  the  tenant,  brought  home  to  the  knowledge  of 
the  owner.     Ibid. 


396  LIMITATION  OF  ACTIOIfS— I.  Generailt,  ho. 

*J.  Declarations  by  the  tenant,  that  he  is  holding  in  his  own  right,  when 
the  commencement  of  the  possession  is  permissive,  and  not  brought 
home  to  the  knowledge  of  the  owner,  does  not  constitute  adverse  pos- 
session.    Ibid. 

8.  As  to  how  isixfrax^d  is  a  good  replication  to  the  Statute,  see  Conyers 

vs.  Kenan,     i  Oa 808 

9.  Where  A  promised  to  pay  B  so  much  money,  "  as  soon  as  he  can  col- 
lect it  out  of  C  by  law,"  the  Statute  of  Limitations  does  not  commence 
running  against  B,  until  after  the  lapse  of  a  reasonable  length  of  time, 

for  the  purpose  of  collecting  the  money.     Woolbright  vs.  Sneed.    5  Ga.  161 

10.  The  second  section  of  the  Act  of  1805,  limiting  suits  on  foreign  judg- 
ments to  be  brought  within  five  years,  is  still  in  force.  £r.  Bank  of 
Alabama  vs.  Kirhpatrick.     5  0a 34 

11.  "When  the  Statute  once  begins  to  run,  as  a  general  rule,  it  is  not 
stopped  by  the  removal  of  the  defendant  out  of  the  State.  Wynn  vs. 
Zee,Tmstee.    6  Ga 2lY 

12.  There  is  no  saving  in  favor  of  non-resident  plaintiffs,  under  the  Stat- 
utes qf  Georgia.     Jbid. 

13.  A  title  to  personal  property,  acquired  under  the  Limitation  Acts  of 
Georgia,  will  sustain  an  action  for  the  recovery  of  property.    Ibid. 

14.  Where  A  holds  possession  of  property  in  another  State,  until,  under 
the  Laws  of  Limitations  of  that  State,  he  acquires  title,  and  B  purcha- 
ses the  property  of  him,  and  brings  it  to  this  State ;  in  an  action  against 
B,  he  may  plead  the  Limitation  Acts  of  the  foreign  State,  and  his  ti- 
tle under  it,  in  bar  of  the  action.     Ibid. 

15.  In  such  a  case,  an  exemplification  of  the  Acts  of  such  foreign  State, 
may  be  read  in  evidence,  under  the  general  issue.    Ibid 

16.  The  Statute  of  Limitations  of  this  State,  not  only  bars  the  right  of 
action,  hut  the  right  of  entry  a}so.     Watkins  vs.  Woolfolk.     5   Ga...-  261 

17.  The  Statute  of  Limitations  is  a  wise  and  beneficial  law,  and  should 
be  made  by  the  Com-ts,  what  it  was  intended  to  be,  a  Statute  of  re- 
pose.   I)ickinson  vs.  McOamey.     5  Ga 486 

18.  Where  a  father  loans  a  negro  to  his  son,  and  delivers  possession  there- 
of, and  the  son  sets  up  an  absolute  claim  to  the  slave,  and  offers  to  sell 
him  as  his  own  'property,  of  which  the  fatlier  had  notice,  the  posses- 
sion of  the  son  becomes  adverse,  and  the  Statute  of  Limitations  be- 
gins to  run .     Schols  and  Wife  vs.  Barrett.     6  Ga 443 
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19.  It  is  the  province  of  the  Court  to  determine  what  is  in  law,  such  a 
promise  as  will  take  a  case  out  of  the  Statute  of  Limitations ;  but  it 
is  for  the  Jury  to  find  what  promise  is  in  fact  made.  Love  vs.  Hackett. 
Adm'r,  et  al.     6  Ga 436 

20.  A,  a,  joint  maker  and  surety  on  a  note,  promised  the  holder,  that 
if  he  would  not  sue  on  it  until  a  bill  to  marshall  the  assets  of  the  priu- 
cipal,  who  was  dead,  was  determined,  and  the  amount  allowecl 
upon  the  note  by  the  decree  was  paid,  he  would  pay  the  balance  then 
due  on  the  note ;  Held,  that  upon  the  fulfilling  of  the  conditions,  the 
promise  became  an  absolute  promise  to  pay,  and  would  be  a  eufEcient 
reply  to  a  plea  by  A,  on  a  suit  against  him  on  the  note,  of  the  Statute 
of  Limitations.  Held,  farther — that  it  was  incumbent  on  the  plaintiff 
to  show  that  the  conditions  were  fulfilled,  but  that  it  was  not  neces- 
sary for  him  to  prove  that  they  were  fulfilled  before  the  institution  of 
the  suit ;  it  being  sufficient  to  show  they  were  fulfilled  before  the  trial. 
Ibid. 

21.  The  right  to  recover  back  money,  paid  on  a  usurious  contract,  ac- 
crues from  the  actual  payment,  and  not  from  the  agreement  to  pay. 
Rvrshing  vs.  Rhodes.     6  Ga 228 

22.  It  is  competent  for  the  Legislature  of  a  State  to  pass  Statutes  of 
Limitation  prescribing  the  time,  (provided  it  be  not  so  unreasonable  as 
to  amount  to  a  deprivation  of  the  right,)  within  which  judgments  and 
all  other  contracts  shall  be  enforced — there  being  a  difference  between 
the  obligation  of  a  contract,  vrhich,  under  the  Constitution  of  the  Uni- 
ted States,  cannot  be  impaired,  and  the  remedy  to  enforce  it,  which, 
generally,  may  be  left  to  thesound  discretion  of  theLegislature.  Grif- 
Jin  vs.  McKemie.    1    Ga 163 

2.3.  In  a  Coiu-tof  Law,  the  general  rule  is,  that  when  the  Statute  begins 
to  run,  it  continues  to  run,  unless  its  progress  is  arrested  by  some  pos- 
itive legislative  enactment.    Pendergrast  et  al  vs.  Foley,  AdrnW.  S  Ga.      1 

24.  In  Courts  of  Equity, /rawd  has  been  held  to  be  an  exception  to  the 
operation  of  the  Statute,  until  the  discovery  of  the  fraud.    Ibid. 

25.  A  bill  filed  for  the  recovery  of  damages  for  the  breach  of  a  bond  for 
titles,  is  a  demand  founded  on  a  sealed  instrument ;  and  such  a  claim 
is  not  barred  until  twenty  years  after  the  accrual  of  the  right  of  ac- 
tion thereon.     Caldwell  vs.  Montgomery  and  Wife.    8  Ga 106 

26.  When  a  creditor  takes  a  mortgage  to  secure  the  payment  ol  a  pro- 
missory note,  and  the  remedy  on  the  latter  is  barred  by  the  Statute 
of  Limitations,  his  remedy  on  the  mortgage  is  not  necessarily  barred,  the 
debt  being  unpaid,  but  he  may  avail  himself  of  his  statutory  remedy 

on  the  mortgage.    JElkins  vs.  Edwards.    8  Ga 325 
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2'7.  Semblf,  vhat  when  an  action  is  founded  on  a  Statute,  the  law  deems 
it,  for  this  purpose,  a  specialty ;  and  consequently,  a  plea  of  the  Stat- 
ute, as  applicable  to  the  instrument  sued  on,  cannot  be  supported. 
Lcme  vs.  Morris.     S  Ga ■- 468 

28.  In  an  action  of  trover  by  several  plaintiffs  of  different  ages — and  the 
Statute  of  Limitations  pleaded — it  is  not  error  in  the  Court  to  charge 
the  Jury  that  they  might  find  a  verdict  in  favor  of  those  not  barred, 
and  against  those  who  are ;  and  the  verdict  should  specify  which  of 
the  plaintiffs  the  Jury  find  for,  and  which  against ;  otherwise,  the  ver- 
dict would  be  imperfect  in  not  finding  all  the  issues  submitted.  Set- 
tle vs.  Allison  et  al.     8   Ga 201 

29.  Where  a  suit  was  instituted  on  a  promissory  note,  and  defendant 
pleaded  a  total  failure  of  consideration,  and  alleged  a  parol  warranty 
of  the  property  for  which  the  note  was  given,  as  a  partof  his  defence : 
Held,  that  the  plaintiff  could  not  avoid  this  defence,  by  insisting  on 
the  Statute  of  Limitations,  although  more  than  four  years  had  elapsed 
from  the  tiftie  of  such  parol  warranty.     Morrow  vs.  Hanson.     QGa...  398 

30.  Where  a  Sheriff  has  received  money  on  ajl.  fa.  the  Statute  begins  to 
run  in  his  favor  from  the  time  it  was  received.  Thompson  vs.  The 
Central  Bank.     9    Ga 413 

31.  The  question  of  adverse  possession  is  not  for  the  decision  of  the 
Court,  but  exclusively  for  the  Jury.     Beverly  and  another  vs.  Burke. 

^  Ga 440 

S2.  Where  a  family  of  slaves  are  held  by  a  common  title,  adverse  pos- 
session to  one,  is  good  as  to  all.    Carter  and  Wife  vs.  Buchanan.   9  Ga.  539 

33.  The  only  bar  to  a  suit  by  a  minor  against  his  guardian  on  his  bond,  ia 
the  time  which  the  Statute  prescribes  for  sealed  instruments.  Rag- 
land  vs.  The  Justices,  ^c.     1 0  ffa 65 

34.  Where  the  plaintiff's  cause  of  action  is  founded  on  a  Statute  of  this 
State,  the  Statute  will  be  considered  in  the  nature  of  a  specialty,  and 
not  barred  until  twenty  years.     Lane  vs.  Morris.  -10  Ga 162 

35.  Twenty  years'  possession  of  the  mortgaged  property,  by  the  mort- 
gagee, under  the  mortgage,  y^Wl,  prima  facie,  bar  the  mortgagor's  right 
to  redeem,  and  this  is  true,  whether  the  mortgage  is  on  real  estate  or 
personal  property.     Morgan,  Adm^r,  vs.  Morgan,  Ex' x,     10  Ga 297 

36.  But  no  length  of  time  will  bar  the  mortgagor's  right  to  redeem,  so 
long  as  the  mortgagee  recognizes  the  conveyance  as  a  subsisting  mort- 
gage. Any  acts  or  circumstances  which  show  a  recognition  of  the 
mortgage  within  twenty  years,  will  prevent  the  bar,  and  the  time  will 
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begin  to  rua  only  from  the  latest  recognition  within  that  period.    It 
liea  upon  the  mortgagor  to  show  such  recognition.     Ibid. 

3*7.  The  mortgagee  in  possession,  holds  the  property  in  the  character  of 
trustee  for  the  mortgagor,  and  may  disavow  the  trust  anddisclaim  the 
mortgage ;  and  in  that  event,  the  time  of  limitation  provided  by  the 
Statute  for  the  recovery  of  the  property  at  Law,  will  begin  to  run  in 
his  favor  from  the  disavowal ;  and  if  he  then  holds  the  possession  for 
the  statutory  term,  the  mortgagor's  right  to  redeem  is  barred.    Ibid. 

33.  A  judgment  is  presumed  to  be  paid  after  twenty  years.  This  pre- 
sumption may  be  rebutted.     Burt  vs.  Gasey.     10  Ga 178 


II.    ACTIONS  EELATIVE  TO  REALTY. 

1.  The  Statute  of  Limitations  of  lie*?,  is  no  bar  to  an  application  for  the 
assignment  of  dower.      Walcevian  and  Wife  vs.  Roach.     Dudley 123 

2.  Adverse  possession  for  seven  years,  creates  a  good  title  under  the 
Statute.     Moody  vs.  Fleming,    i  Ga 115 

3.  Possession  under  color  of  title,  is  adverse.     Ibid.     See,  also,   Conyers 

vs.  Kenan.    4  Ga 308 

4.  A  grant  from  the  State,  though  void,  is  color  of  title.    Ibid. 

5.  "What  is  color  of  title ?    Ibid 308  ' 

6.  "Whenever  the  extent  of  the  occupant's  possession  can  be  clearly  as- 
certained, in  any  way,  it  would  seem  that  he  should  be  entitled  to  the 
protection  of  the  Statute  within  those  limits.    Ibid. 

1.  A  bond  for  titles  is  good  color  of  title  against  strangers,  although 
the  purchase  money  is  not  paid.     Fain  vs.  Oathright.    5  (7a 6 

8.  Seven  years'  adverse,  uninterrupted  and  continuous  possession,  confers 
a  complete  title  to  lands  in  this  State.   Lessee  of  Johnson  vs.  Lancaster. 

5  Ga 39 

9.  The  Statute  does  not  run  in  favor  of  a  tenant  in  possession  of  land, 
while  the  title  thereto  is  in  the  State.  Smead  and  Savage  vs.  Lessee  of 
Williams.     6    Ga 158 

10.  Under  the  Statute  oillGI,  the  plaintiff  in  ejectment  has  seven  years 
to  institute  his  action  for  the  recovery  of  the  possession  of  land,  from 
the  time  his  title  or  cause  of  action  accrued :  Held,  that  the  cause  of 
action  does  not  accrue  until  the  land  is  grauted  him  by  the  State. 
Ibid. 
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11.  A  Court  of  Equity  will  enjoin  an  administrator  from  recovering  a 
tract  of  land,  where  the  intestate  has  been  dead  26years,  and  the  heirs 
were  of  age  at  the  time  of  the  death  and  for  more  than  seven  years  next 
preceding  the  commencement  of  the  action,  and  where  there  are  no 
debts  against  the  estate,  and  the  defendant  has  been  in  adverse  pos- 
session for  more  than  twenty  years  before  administration  granted. 
Jonehin  vs.   Holland,  Adm'r.     1  Ga 689 

12.  The  Act  of  1839,  which  limits  the  widow's  application  for  dower, 
to  seven  years  from  the  death  of  her  husband,  operates  prospectively, 
and  does  not  apply  to  cases  where  the  husband  died  before  the  pas- 
sage of  that  Act.     Tooke  et  al.  vs.  Mason  and  Wife.     'J  Ga 20 

13.  The  right  of  dower  is  not  within  the  Act  of  Limita.tions  of  1161. 
Ibid.    See  also.  Chapman  vs.  Schroder.     10  Ga 321 

14.  To  constitute  an  equitable  bar  to  the  widow's  claim  of  dower,  by  her 
acts  and  acquiescence  in  the  provisions  of  the  will  for  her  benefit,  eo  as 
to  raise  the  presumption  that  she  had  made  her  election  to  accept 
such  testamentaiy  provisions  in  lieu  of  dower,  it  must  be  shown  that 
she  was  cognizant  of  her  rights,  and  acted  understandingly.    J  bid. 

15.  Seven  years'  exclusive  and  continued  possession  and  enjoyment  of  a 
ferry  right  is,  in  this  State,  presumption  of  a  grant.  Williams  vs. 
Turner  and  another.    1  Ga.  296.     See  also,  Harrisons  vs.  Young.     9  Ga.  859 

16.  Seven  years'  peaceable  possession  of  land,  since  1822,  by  a  bona  fide 
purchaser,  without  actual  notice  of  a  judgment  against  the  vendor, 
will  protect  the  purchaser  against  the  lien  of  a  judgment  obtained 
prior  to  the  Act  of  1822.     Griffin  vs.  McKenzie  and  another.     1  Ga...   163 

IT.  The  Statute  of  Limitations  does  not  run  against  the  true  owner  of 
lands,  who  has  a  perfect  title  in  favor  of  a  party  in  the  actual  posses- 
sion thereof,  who  disclaims  having  any  title  or  claim  to  the  land,  inas- 
much as  the  law  presumes  that  such  possession  is  held  in  subordina- 
tion to  the  title  of  the  true  owner,  and  is  not  adverse  to  his  title.  En- 
glish vs.  Doe  ex  dem.  Register.    1  Ga •>  387 

1 8.  The  Statute  of  Limitations  will  run  against  an  insane  person  from 
the  time  of  his  restoration  to  sanity,  with  knowledge  of  the  existence 

of  the  deed.    Dicien  vs.  Johnson,    1  Ga • 484 

19.  A  defendant  is  not  protected  by  the  Statute  of  Limitations,  unless 
he  establishes  possession  in  himself,  Or  those  under  whom  he  claims, 
for  the  statutory  term.    Ibid. 

20.  Color  of  title  defined.    Beverly  and  another  vs.  Surhe.    9  Ga 440 
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21.  Though  the  title  of  an  adverse  possesBion  be  ever  so  defective,  yet 
the  tru6  ownel-  mtist  Sue  within  Seven  years,  cir  he  is  barred  his  entry. 
Hid. 

22.  The  question  of  adverse  possession  is  not  for  the  decision  of  the 
Court,  but  exclusivfely  for  the  Jury.      Ihid. 

28.  How  far  and  to  what  extent  the  occlipant  will  be  protected  in  his 
possessory  title  ?    Ihid. 

24.  More  than  seven  years'  notorious,  peaceable  and  adverse  use  and  oc- 
cupation of  gold  mines,  where  the  party  has  gone  into  possession  of 
the  land,  under  deed,  will  give  a  statutory  right,  notwithstanding  the 
vendor  has  reserved  the  exclusive  privilege  of  Working  said  mines. 
House  et  al.vs.  Palmer.    9  Qa-... 497 

26.  Where  a  family  of  slaves  is  held  by  a  common  title,  adverse  posses- 
sion as  to  one,  is  good  as  to  all.    Cartet  and  Wife  vs.  Buchanan.    9  ffa.  639 

26.  Possession  of  land,  under  color  of  paper  title,  is  not  indispensably 
necessary  to  protect  the  tenant,  under  the  Statute  of  Limitations, 
Doeex  dem.  Pendergrast  vs.  Pratlter.     W  Ga - 218 

2'7.  A  defendant  in  ejectment,  may  protect  his  possession  under  the  Stat- 
ute of  Limitations,  under  a  parol  contract,  especially  if  the  purchase 
money  has  been  paid  and  possession  given.    Ibid. 


IIL  IN  EQUITY :  AND  HEREIN  OF  TRUSTS  AND  TRUSTEES,  AS 
AFFECTED  BY  THE  STATUTE,  AND  OF  LAPSE  OF  TIME. 

1.  Where  one  partner  dies,  the  Statute  of  Limitations  does  not  com- 
mence running  in  Equity  until  there  is  an  administrator.  Gardner, 
Adm'r  of  Spanrij  vs.  Cwm/ming.    Ga.  Dec.part  /..... 1 

2.  The  Statute  does  not  begin  to  run  in  favor  of  a  trustee  until  his  pos- 
session becomes  adverse  by  a  refusal  to  deliver  the  trust  property,  or 
an  appropriation  of  it  by  him.  Martin  and  Frost  vs.  Greer.  Oa. 
Dee.  part  I. 109 

3.  Courts  of  Equity  usually  act  in  obedience  and  in  analogy  to  the  Stat- 
ute of  Limitations,  in  cases  where  it  would  not  be  unjust  and  inequit- 
able to  do  so.    McDonald  vs.  Sims  et  al.    3  Kelly 396 

4.  Lapse  of  time  is  no  bar  to  cases  of  express  trust  created  by  deed  or 
will,  where  proceedings  are  instituted  within  a  reasonable  time,  and 
there  is  no  doubt  either  as  to  the  origin  or  the  existence  of  the  trust. 
Ibid. 
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6.  What  is  the  limitation  to  bills  of  review  in  Georgia  ?  Quere.  Har- 
grayes  vs.  Lewis.    1  Ga 110 

6.  Trusts  intended  by  the  Courts  of  Equity,  not  to  be  reached  or  afiFeot- 
edby  the  Statute  of  Limitations,  are  those  technical,  continuing  trusts, 
which  are  not  at  all  cognizable  at  Law,  but  fall  within  the  proper,  pe- 
culiar and  exclusive  j  urisdictiou  of  Courts  of  Chancery.  Thomas  vs. 
Brinsjield.     1    Ga 1B4 

I.  A  bill  filed  by  distributees,  to  recover  against  the  representatives  of 
a  deceased  administrator,  upon  the  accounts  returned  and  passed  by 
the  Court  of  Ordinary,  m»«ice» years  after  the  accounts  were  rendered, 
without  any  allegation  of  fraud,  or  setting  forth  any  excuse  or  reason 
for  the  delay  :  Held,  to  be  barred_  by  lapse  of  time.  .  Akins  et  al,  vs. 
Hill  etal.    1  Ga 573 

8.  In  Courts  of  Equity,  fraud  has  been  held  to  be  an  exception  to  the 
operation  of  the  Statute,  until  a  discovery  of  the  fi'aud.    Peiidergrast 

et  al.  vs.   Foley,  Adnir.    &  Ga 1 

9.  If  a  party  is  to  be  constituted  a  trustee  by  the  decree  of  a  Court  of 
Equity,  on  the  ground  of  fraud,  his  possession  is  adverse  from  the  time 
the  circumstances  of  the  fraud  were  discovered.  Harrison  vs.  Adcock 
etal.     S  Ga 68 

10.  The  Statute  of  Limitations  does  not  begin  to  run  against  express 
trusts  created  by  the  act  of  the  parties  or  the  appointment  of  law,  so 
long  as  the  trust  continues,  and  is  acknowledged  to  be  a  continuing, 
subsisting  trust,  for  the  reason  that  the  possession  of  the  trustee  is  the 
possession  of  the  cestui  que  trust ;  but  when  the  trust  is  denied  by  the 
trustee,  and  he  claims  to  hold  the  trust  funds  or  trust  property  as  his 
own,  adversely  to  his  cestui  que  trust,  the  latter  having  knowl- 
edge of  that  fact,  the  Statute  will  begin  to  run  in  favor  of  such 
express  trustee  from  the  time  of  such  adverse  claim  or  possession. 
Keaton  vs.   Greenwood.     8  Ga 97 

II.  The  Statute  of  Limitations  will  begin  to  run  in  cases  of  impliedtrusts, 
created  by  decree  of  a  Court  of  Equity  in  favor  of  the  trustee,  from  the 
time  of  his  possession,  as  it  would  do  in  a  Court  of  Law,  for  the  rea- 
son, that  his  possession  never  was  the  possession  of  the  alleged  cestui 
que  trust ;  the  relation  of  trustee  and  cestui  que  trust  never,  in  fact,  ex- 
ists, until  the  decree  of  the  Court  establishing  that  relation.    Ibid. 

12.  A  bill  filed  for  the  recovery  of  damages  for  the  breach  of  a  bond 
for  titles,  is  a  demand  founded  on  a  sealed  instrument,  and  such  a 
claim  is  not  barred  until  twenty  years  after  the  accrual  of  the  right  of 
action  thereon.     Galdwell  va,  Montgonriery  and    Wife.    8  Ga ■•  106 
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13.  The  right  of  a  creditor  to  force  a  stockholder  to  pay  in  his  unpaid 
subscription  for  stock  in  an  insolvent  bank,  is  a  case  of  purely  techni- 
cal and  direct  trust,  to  which  the  Statute  of  Limitations  does  not  ap- 
ply.    Hightower  vs.  Thornton.     8  Ga 486 

14.  In  Courts  of  Equity,  the  Statute  of  Limitations  does  not  commence 
to  run  in  cases  of  fraud,  until  the  discovery  of  the  fraud.     Stocks  et  al. 

vs.  Leonard  et  al.    8  Qa 611 

16.  The  Statute  of  Limitations  is  a  good  defence,  by  way  of  demurrer, 
if  the  facts  appear  upon  the  face  of  the  bill ;  if  not,  it  must  be  made 
available  by  plea.  In  Equity,  if  the  complainant  be  Tvithin  any 
exception  to  the  Statute,  it  is  incumbent  on  him  to  state  it  in  his  bill. 
Worthy  et  al.  vs.  Johnson  et  al.     8  Ga 236 

16.  Although  the  Statute  of  Limitations  applies  to  constructive  trusts, 
yet  it  is  not  available  where  the  legal  remedy  has  not  been  barred. 
The  Statute  does  not  begin  to  run  in  favor  of  a  trust  estate,  against  a 
debt  contracted  by  an  agent  thereof,  until  a  return  of  nulla  bona 
against  the  agent,  or  his  insolvency  be  legally  ascertained.  The  prac- 
tice of  exhausting  the  legal  remedy  against  such  agent  before  proceed- 
ing in  Equity  against  the  trust  estate,  is  in  furtherance  of  justice. 
Wylly  et  al.  vs.   Collins  &  Co.    ^  Ga 223 

17.  Where  an  action  is  brought  by  a  cestui  que  trust,  to  enforce  against 
the  trustee  the  provisions  of  the  trust  deed,  and  he  does  not  deny 
the  complainant's  interest  in  the  trust  estate,  but  defends  upon  other 
grounds,  the  limitation  to  the  suit  is  the  term  applicable  to  sealed  in- 
struments.   Flynt  and  Wife  vs.  Hatchett,  Trustee,  dec.    9  Ga 328 

18.  The  Statute  does  not  run  against  a  married  woman  to  whom  proper- 
ty bad  been  left  in  trust  after  her  coverture,  she  being  within  the  ex- 
ception in  the  Statute  in  favor  of  femes  covert,  in  a  case  where  she  and 
her  husband  are  suing  in  Equity  for  the  recovery  of  the  property. 
Ibid 

19.  The  mortgagee  in  possession,  holds  the  property  in  the  character  of 
trustee  for  the  mortgagor,  and  may  disavow  the  trust  and  disclaim 
the  mortgage ;  and  in  that  event,  the  time  of  limitation  provided  by 
the  Statute  for  the  recovery  of  the  property  at  Law,  will  begin  to  run 
in  his  favor  from  the  disavowal ;  and  if  he  then  holds  the  possession 
for  the  statutory  term,  the  mortgagor's  right  to  redeem  is  barred. 
Morgan,  Adm'r,  vs.  Morgan.    W  Ga 29T 

20.  When  the  mortgagee  relies  upon  the  Statute  after  a  disavowal  of  the 
trust,  it  lies  upon  him  to  show  the  disavowal,  and  to  bring  home  to 
the  mortgagor  kiiowledge  of  the  fact,  and  this  knowledge  cannot  ba 
shown  constructively.    1  bid. 
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IV.  EXCEPTIONS  TO    THE   STATUTE:   AND  HEREIN  OP  SUITS 
BY  AND  AGAINST  ADMINISTRATORS,  &c. 

1.  Where  the  maker  of  a  note  vas  banished  by  Act  of  Confiscation, 
and  subsequently  released  by  Act  of  Assembly,  the  Statute  of  Limita- 
tion did  not  run  in  his  favor  during  the  time  he  was  proscribed.  John- 
son m.   White,  Adm'r,  S(c.    T.  U.  P.  Ohar 141 

2.  The  exception  in  favor  of  merchants'  accounts,  in  the  5tli  section  of 
the  Act  of  1767,  is  not  repealed  by  the  Act  of  1809.  Fellows  v^. 
Chimarin  et  al.    Dudley 101 


3.  An  administrator  cannot  compute  the  year  of  his  exemption  from 
suit  in  support  of  the  plea  of  the  Statute  of  Limitations.  Jordqn  vs. 
Administrator  of  Jordan.    Dudley 182 

4.  The  general  rule,  that  when  the  Statute  commences  to  run,  it  will  con- 
tinue to  run,  must  yield  to  the  statutory  inhibition  against  the  plain- 
tiff's right  to  sue.    Ihid. 

5.  When,  dm'ing  the  existence  of  a  partnership,  one  of  the  partners  dies, 
the  Statute  of  Limitations  does  not  commence  to  run  in  favor  of  the 
surviving  partner  until  there  is  an  administration  on  the  estate  of  the 
deceased  partner.  Administrator  of  Spann  vs.  E:^rs  of  Fox.  Ga. 
Decisions,  part  I. 1 

§.  Against  the  right  of  action  to  recover  th,e  property  of  an  intestate, 
the  Statute  of  Limitations  will  not  commence  to  run  until  administra- 
tion of  his  estate  has  been  granted.  Lessee  of  Conyers,  Adnir,  vs. 
Kenan.  1  Kelly,  319.  See  also.  Lessee  of  Oofer,  Adm'r,  vs.  Manne- 
gan.     1   Kelly 636 

7.  The  Statute  of  Limitations  does  not  run  against  the  State.  Brins- 
fieldvs.  Carter.     '2  Kelly,  150.     See  also,   Conyers  vs.  Kenan,    i  Ga.  308 

8.  The  Statute  does  not  run  against  the  plaintiff,  in  this  State,  during 
the  twelve  months  he  is  inhibited  from  suing  the  defendant's  executor 

or  administrator.     Tarver  vs.  Oomart.    6  Ga 60 

9.  There  is  no  saving  in  favor  of  nonrresident  plaintiffs,  under  the  Stat- 
utes of  Georgia.     Wynn  vs.  Zee,  Trustee.    5  Ga 217 

10.  The  Statute  of  Limitations  does  not  run  in  favor  of  a  tenant  in  pos- 
session of  land,  while  the  title  thereto  is  in  the  State.  Smead  and  Sa- 
vage vs.  Doe  ex  Bern.  Williams,  Adm'r.    6  Ga 168 
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11 ,  The  Statute  of  Limitations  does  not  commence  to  run  against  the  es- 
tate of  a  deceased  testator,  until  probate  of  tlie  will  and  qualification 
of  the  legal  representative  of  such  estate.     Garland  vs.  Millen,  Ex'r. 

6  Ga 310 

12.  The  Statute  of  Limitations  will  run  against  an  insane  person,  from 
the  time  of  his  restoration  to  sanity,  with  knowledge  of  the  existence 

of  the  deed.     D.icierirVS.  Johnson.     1  Ga 484 


13.  The  Statute  of  Limitations  does  not  run  against  minors.  Jordan  vs. 
Thornton  et  al.     1  Ga ■ 617 

14.  If  one  or  more  tenants  io  common,  in  an  action  of  trover,  be  barred 
by  the  Statute  of  Limitations,  and  one  or  more  be  within  an  exception 
in  the  Statute,  their  exception  will  not  relieve  against  the  operation 
of  the  Statute,  as  to  the  one  barred  ;  and  those  within  the  exception 
will  recover  their  several  interests,  notwithstanding  the  bar  of  the 
other.     Ibid. 

15.  If  property  belonging  to  an  infant,  is  converted  during  his  minority, 
the  Statute  will  commence  to  run  against  him  upon  his  arrival  at  full 
age,  in  favor  of  the  tortfeasor,  and  those  who  claim  under  him,  not- 
withstanding the  property  be  removed  without  the  jurisdiction  of  the 
State,  unless  prevented  by  some  one  exception  in  the  Statute,  as  the 
non-residence  of  the  tortfeasor.    Ibid. 

16.  In  a  Court  of  Law,  the  general  rule  is,  that  when  the  Statute  begins 
to  run,  it  continues  to  run,  unless  its  progress  is  arrested  by  some  pos- 
itive legislative  enactment.    Pendergrast  et  al.  vs.  Foley,  Adm'r.    8  Ga.      1 

17.  In  Com-ts  of  Equity,/raMdha3  been  held  to  be  an  exception  to  the 
operation  of  the  Statute,  until  the  discovery  of  the  fraud.     Ihid. 

18.  The  interest  of  infants,  as  contemplated  by  the  Act  of  1817,  against 
which  the  Statute  of  Limitations  does  ilot  run,  must  be  such  an  inter- 
est as  will  enable  them  to  maintain  an  action  in  their  own  name  by 
their  guardian,  as  where  the  legal  title  to  the  property  is  vested  in 
them.    Ibid. 

19.  Where  the  title  to  personal  property  of  a  testator  or  intestate  vests 
in  his  executor  or  administrator,  and  the  Statute  of  Limitations  has 
operated  as  a  bar  to  the  right  of  such  executor  or  administrator  to 
maintain  an  action  therefor  against  one  who  has  converted  it,  the  right 
of  the  infant  cestui  que  trVtSts  of  such  executor  or  administrator,  will 
be  also  barred.    Ibid,. 

20.  An  adverse  possession  held  during  the  minority  of  the  true  owner, 
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cannot  operate  against  his  right.     WMttington  vs.  Doe  ex  dem.  Wright. 
9  Ga 23 

21.  The  Statute  does  not  run  against  a  married  woman  to  whom  proper- 
ty had  been  left  in  trust  after  her  coverture,  she  being  within  the  ex- 
ception in  the  Statute  in  favor  of  femes  covert,  in  a  case  where  she  and 
her  husband  are  suing  in  Equity,  for  the  recovery  of  the  property. 
Flynt  and  Wife  m.HatcIielt.     9  Ga 328 

22.  The  saving  in  behalf  of  infants  may  preserve  the  right  of  one  of  several 
co-heirs,  who  is  within  the  proviso,  although  the  other  co-heirs  who  were 
under  no  disability,  will  be  barred.  Therefore,  in  ejectment,  by  two 
co-heirs  upon  a  joint  demise,  one  of  whom  is  an  infant,  judgment  may 
be  rendered  against  the  plaintiff  who  is  not  within  the  saving  of  the 
proviso,  and  in  favor  of  the  title  of  the  infant.  Lessee  of  Pendergrast  vs. 
Prather.     10  Ga 213 

28.  "Where  executors,  administrators  and  other  trustees  for  infants,  fail 
to  sue  for  personal  property  within  the  time  prescribed  by  law,  the 
Statute  of  Limitations  binds  the  minors;  nor  are  their  interests  saved 
under  the  Act  of  ISIT.     Worthy  et  al.  vs.  Johnson  et  al.    10  Ga 358 


V.  OF  A  NEW  PROMISE  OR  ACKNOWLEDGMENT. 

1.  A  debt,  when  once  barred  by  the  Statute  of  Limitations,  can  only  be 
revived  by  a  new  promise,  express  or  implied,  and  for  which  the  old 
debt  forms  the  consideration.     Brewster  vs.  Hardeman  et  al.    DvMey..  139 

2.  After  the  dissolution  of  a  partnership,  one  partner  cannot,  by  a  new 
promise,  revive  against  his  co-partuers  a  debt,  from  (he  obligation  of 
which  they  have  all  once  been  legally  absolved ;  and  therefore,  an  ac- 
knowledgment of  a  debt,  or  promise  to  pay  it,  made  by  one  partner  af- 
ter the  dissolution  of  the  firm,  and  after  the  debt  has  been  barred  hy  the 
Statute  of  Limitations,  will  not  revive  the  debt  against  his  former  part- 
ners.   Ibid 

3.  But  according  to  "  precedent  and  authority,"  the  admission  of  a  debt 
by  one  partner,  after  dissolution  and  before  the  Statute  has  interposed  a 
bar,  will  be  binding  upon  the  other  partners,  so  far  as  to  constitute  a 
new  point  from  which  the  Statute  shall  commence  running.    Ibid. 

i.  It  is  well  settled  that  no  advantage  shall  be  taken  of  admissions  made 
to  secure  one's  peace,  or  in  the  way  of  a  compromise;  and  if  an  ac- 
knowledgment and  promise  for  this  purpose  be  replied  to  a  plea  of 
the  Statute  of  Limitations,  the  evidence  will  be  rejected.  Ricks  & 
Lord  vs.   Thomas.    Dudley 218 
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5.  But  if  the  Court,  from  the  circumstances,  should  be  of  opinion  that 
the  subsequent  ackno-wledgment  and  promise  weremade  from  the  con- 
sciousness of  the  truth  of  the  indebtedness,  the  evidence  would  be 
considered  good  and  available.     Ibid. 

6.  It  is  a  question  of  the  law  for  the  Court  to  determine  as  to  what  con- 
stitutes a  sufficient  acknowledgment  to  take  a  case  out  of  the  Statute 

of  Limitations.    She/tall  vs.  Clay.     R.  M.  Charl 7 

7.  An  admission  from  which  an  existing  debt  may  be  necessarily  inferred, 
is  sufficient  to  take  the  case  out  of  the  Statute,  though  it  be  accompa- 
nied with  an  express  denial  of  the  debt.    Ibid. 

8.  A  credit  entered  on  a  note  barred  by  the  Statute  of  Limitation,  does 
not  of  itself  remove  the  bar  of  the  Statute;  there  must  be  proof  that 
tlie  payment  which  the  credit  would  indicate,  was  actually  made. 
West  vs.  Johnson.     Ga.  Dec.  part  1 72 

9.  If  there  be  no  express  promise  to  pay,  the  acknowledgment,  in  order 
to  avoid  the  Statute,  ought  to  contain  an  unqualified  admission  of  a 
present  subsisting  debt,  which  the  party  is  liable  to  pay,  and  not 
merely  that  the  debt  was  once  due.     Dickinson  vs.  McCamey.     5  Ga.   480 

10.  An  acknowledgment  in  the  defendant's  plea,  that  the  signature  to 
the  note  sued  on  is  genuine,  accompanied  with  a  protestation  that  the 
debt  has  been  long  since  discharged,  is  not  such  an  acknowledgment 
as  will  take  the  case  out  of  the  Statute  of  Limitations.     Ibid. 

11.  An  acknowledgment  or  promise  to  take  a  case  out  of  the  Statute  of 
Limitations,  must  specify  and  plainly  refer  to  the  particular  debt,  or 
demand,  or  cause  of  action  which  is  sought  to  be  revived.  Martin, 
Adm'x,  vs.  Broach,  Ex'r.    0  Ga 21 

12.  Where  there  is  any  dispute  as  to  the  facts  which  go  to  prove  the  ma- 
king of  a  new  promise,  there  (whether  a  sufficient  acknowledgment  or 
promise  has  been  made  to  take  the  case  out  of  the  Statute)  is  a  mixed 
question  of  law  and  fact  to  be  passed  upon  by  the  Jury  ;  but  where 
the  facts  are  undisputed,  it  is  for  the  Court  to  determine  whether  they 
take  the  case  out  of  the  Statute  or  not.    Ibid. 

13.  A  promise  to  pay  a  debt  barred  by  the  Statute,  constitutes  a,  new 
cause  of  action,  which  a  party  seeking  to  avail  himself  of,  must  de- 
clai'«  upon,  in  the  words  in  which  it  was  made,  or  according  to  its  le- 
gal effect.  The  old  debt  is  regarded  as  the  consideration  which  sup- 
ports the  promise;  and  in  declaring,  must  be  set  out  as  the  induce- 
ment to  it.    Ibid. 

14.  It  is  the  province  of  the  Court  to  determine  what  is  in  law,  such  a 
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promise  as  -will  take  a  case  out  of  the  Statute  of  Limitations ;  but  it  is 
for  the  Jury  to  find  what  promise  is  in  fact  made.  Love  vs.  Hackett, 
Adm'r,  et  al.     6  Oa • 486 

15.  A,  a,  joint  .maimer  and  surety  on  a  note,  promised  the  holder,  that  if 
he  would  not  sue  on  it  until  a  bill  to  marshall  the  assets  of  the  principal, 
who  was  dead,  was  determined,  and  the  amount  allowed  upon  the  note 
by  the  decree  was  paid,  he  would  pay  the  balance  then  due  on  the 
note :  Held,  that  upon  the  fulfilling  of  the  conditions,  the  promise  be- 
came an  absolute  promise  to  pay,  and  would  be  a  suflScient  reply  to  a 
plea  by  A,  on  a  suit  against  him  on  the  note,  of  the  Statute  of  Limita- 
tions. Held,  farther — that  it  was  incumbent  on  the  plaintiff  to  show 
that  the  conditions  were  fulfilled,  but  that  it  was  not  necessary  for 
him  to  prove  that  they  were  fulfilled  before  the  institution  of  the  suit ; 
it  being  sufficient  to  show  that  they  were  fulfilled  before  the  trial. 
Ibid. 

16.  It  is  now  settled  that  the  acknowledgment,  in  order  to  bar  the  Stat- 
ute of  Limitations,  must  contain  a  promise  to  pay,  either  express  or 
implied ;  and  that  an  implied  promise  is  created  from  an  acknowledg- 
ment of  a  present  subsisting  debt.  Brewer  and  another,  Ex'rs,  vs.  Brem- 
er.   1  Oa 587 

11.  In  an  action  upon  a  negotiable  note,  barred  by  the  Statute  of  Limi- 
tations, a  new  promise  made  by  the  maker,  to  a  prior  holder,  is  suffi- 
cient to  take  the  case  without  the  operation  of  the  Statute.  Bird  vs. 
Adams.     7  Ga 505 

18.  The  case  of  Martin  vs.  Broach,  (6  Ga.  Rep.  21,)  reviewed  and  ap- 
proved.   Ibid. 

19.  Letters  from  the  indorser  to  the  holder  of  a  note  barred  by  the  Stat- 
ute, which  bear  date  anterior  to  six  years  preceding  the  institution  of 
suit :  Held,  to  be  inadmissible  to  take  the  case  out  of  the  Statute. 
Hoadley  vs.  Bliss.     9   Ga SOS 

20.  Where  one  of  four  joint  and  several  promissors,  promised  to  pay  the 
debt  before  the  Statute  of  Limitations  had  operated  as  a  bar,  it  takes 
the  case  out  of  the  Statute  as  to  the  others.     Oox,  Ex'r,  as.  Bailey.    9 

Ga 467 

21.  A  new  promise  may  be  inferred  from  the  fact  of  part  paj^ment  of  a 
note  within  the  sir  years ;  and  this  deduction  is  not  only  in  accord- 
ance with  the  older  cases,  but  is  consistent,  also,  with  the  later  and 
more  approved  decisions  under  the  Statute.  Smith  vs.  Simms,  Adm'r, 
&c.     9  Ga .- .  418 

22.  In  declaring  on  a  promise,  it  is  not  necessary  to  set  it  out  m  hmc  ver- 
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ba — it  will  be  sufficient  to  set  it  out  according  to  its  tenor  and  effect. 
Ibid. 

23.  To  make  the  indorsement  of  a  payment  by  the  holder  of  a  note  ad- 
missible evidence  to  rebut  the  presumption  of  the  Statute,  it  must  be 
shown  that  it  was  done  by  the  privity  of  the  promissor,  or  that  it  was 
entered  when  its  operation  would  be  against  the  interest  of  the  party 
making  it.    Ibid. 

24.  If,  however,  the  credit  is  small,  as  compared  with  the  amount  of  the 
debt,  and  entered  just  before  the  bar  of  the  Statute  would  attach,  al- 
though proven  to  have  been  made  at  its  date,  the  Jury  would  be  jus- 
tified in  finding  against  it.     Ibid. 


VI.    PLEADING  AND  EVIDENCE. 

1.  An  admission  made  to  secure  one's  peace,  or  in  the  way  of  compromise, 
is  not  evidence  against  him ;  but  if  the  Court,  from  the  circumstances, 
should  be  of  opinion  that  the  acknowledgment  and  promise  were  made 
from  the  consciousness  of  the  truth  of  the  indebtedness,  the  evidence 
would  be  considered  good  and  available.  Hicks  Sf  Lord  vs.  Thomas. 
Dudley 218 

2.  Where  A  holds  possession  of  property  in  another  State,  until,  under 
the  Laws  of  Limitation  of  that  State,  he  acquires  title,  and  B  purcha- 
ses the  property  of  him,  and  brings  it  to  this  State" ;  in  an  action 
against  B,  he  may  plead  the  Limitation  Acts  of  the  foreign  State,  and 
his  title  under  it,  in  bar  of  the  action.      Wynn  vs.  Zee,  Irustee.     5  6a.  217 

3.  In  such  a  case,  an  exemplification  of  the  Acts  of  Such  foreign  State, 
may  be  read  in  evidence,  under  the  general  issue.    Ibid. 

4.  In  Georgia,  upon  a  plea  of  the  Statute  of  Limitations;  and  in  all  other 
cases,  the  plaintiff  is  entitled  to  prove  new  matter,  in  avoidance  of 
the  plea.    Henry  vs.  Peters.     5  Ga 311 

5.  A  promise  to  pay  a  debt  barred  by  the  Statute  of  Limitations,  consti- 
tutes a  new  cause  of  action,  which  a  party  seeking  to  avail  himself  of, 
must  declare  upon  in  the  words  in  which  it  was  made,  or  according 
to  its  legal  effect.  The  old  debt  is  regarded  as  the  consideration 
which  supports  the  promise,  and  in  declaxing,  must  be  set  out  as  the 
inducement  to  it.    Martin,  Adm'x,  vs.  Broach.    6  Ga 21 

6.  Where  a  promissory  note  is  sued  on,  barred  by  the  Statute  of  Limita- 
tion on  its  face,  and  the  defendant  pleads  the  Statute,  the  plaintiff 
may,  under  our  judicial  system  and  practice,  amend  his  petition  by  al- 
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leging  a  new  promise,  so  as  to  prevent  the  operation  of  the  Statute. 
Beard  and  another  vs.  Simmons.    9  Ga 4 

7.  A  new  promise  may  be  inferred  from  the  fact  of  part  payment  of  a 
note  within  the  six  years ;  and  this  deduction  is  not  only,  in  accord- 
ance with  the  older  cases,  but  is  consistent,  also,  with  the  later  and 
more  approved  decisions  under  the  Statute.  Smith  vs.  Simms,  Adm'r, 
(Sec.    9   aa 418 

8.  In  declaring  on  a  promise,  it  is  not  necessary  to  set  it  out  in  hoec  ver- 
ba— it  will  be  sufficient  to  set  it  out  according  to  its  tenor  and  effect. 
Ibid. 

9.  To  make  the  indorsement  of  a  payment  by  the  holder  of  a  note  admis- 
sible evidence  to  rebut  the  presumption  of  the  Statute,  it  must  be 
shown  that  it  was  done  by  the  privity  of  the  promissor,  or  that  it  was 
entered  when  its  operation  would  be  against  the  interest  of  the  party 
making  it.     Ibid. 

10.  If,  however,  the  credit  is  small,  as  compared  with  the  amount  of  the 
debt,  and  entered  just  before  the  bar  of  the  Statute  would  attach,  al- 
though proven  to  have  been  made  at  its  date,  the  Jury  would  be  justi- 
fied in  finding  against  it.    Ibid. 

Limitation  of  Estates.     See  Deed ;  Devise  and  Legacy. 


LIQUIDATED  DEMAND. 

1.  A  demand  liquidated,  is  an  amount  certain  and  fixed,  either  by  the  act 
or  agreement  of  the  parties,  or  by  operation  of  law  ;  nor  is  it  necessary 
that  it  should  be  evidenced  by  writing.    Nisbet  vs.  Lawson.     1  Kelly.  287 

3.  In  order  for  a  demand  to  be  liquidated,  it  is  not  necessaiy  that  it 
should  be  in  writing.    Anderson  et  al,  m.  The  State.    2  Kelly. SM 

Lis  Pendens.     See  Arbitrament  and  Award. 
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LOST   PAPERS. 

1.  A  copy  of  a  guardian's  bond,  -where  the  original  is  lost  or  destroyed, 
pending  tlie  suit,  cannot  be  established  under  the  49th  Rule  of  the 
Superior  Courts,  because  such  bond  is  not  an  oiBce  paper  of  those 
Courts.     Bryant,  Guardian,  and  another  vs.  Owens  and  Wife,     1  Kelly.  368 

2.  Notice  is  not  indispensably  necessary  to  be  given,  of  a  motion  to  the 
Court  to  establish  copies  of  office  papers,  alleged  to  be  lost  or  de- 
stroyed, under  the  20th  Rule  of  Practice  of  the  Superior  Courts.  Saun- 
ders vs.  Smith,  Adm'r.     3  Kelly 121 

3.  Where  reasonable  diligence  has  been  used  in  searching  for  a  paper 
in  such  places  where,  by  law,  it  may  be  presumed  to  have  been  de- 
posited, if  in  existence,  and  by  making  inquiries  of  those  persons  who 
may  be  legally  presumed  to  have  the  custody  of  it,  without  success, 
its  loss  or  destruction  will  be  presumed,  especially  with  regard  to  pa- 
pers appertaining  to  a  Court,  or  connected  with  the  official  duties  of 
public  officers.    Fretwell  vs.  Lessee  of  Morrow.    1  Oa 264 

4.  When  the  administrators  of  deceased  co-obligors  are  sought  to  be 
made  parties  defendant  to  an  application  to  establish  a  lost  bond,  the 
names  of  such  administrators  should  be  stated  in  the  petition  and  rule 
nisi,  with  as  much  distinctness  as  in  other  suits.     Cobb  et  al.  vs.  Cobb. 

10  Oa 454 

5.  In  an  application  to  establish  lost  papers,  under  the  6th  section  of 
the  Judiciary  Act  of  1799,  such  petition  must  allege  that  the  defend- 
ants, or  one  of  them,  resides  in  the  County  in  which  the  application  is 
made,  in  order  to  give  that  Court  jurisdiction  of  their  persons,  such  ap- 
plication being  considered  in  the  nature  of  a  suit.    Ibid. 

6.  As  to  proof  of  contents  of  lost  papers,  see  Evidence,  V. 
Lunatic.     See  Idiot,  So. ;  Insanity. 


'MACON. 

1.  The  Act  of  1828,  which  provided  that  wagons  and  carriages,  loaded 
with  corn  and  cotton,  should  pass  the  Ocmulgee  bridge,  free  of  toll,  is 
repealed,  jwoiamio,  by  the  Act  of  1847,  which  vested  in  the  corporate 
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authorities  of  the  City  of  Macon,  the  right  to  regulate  the  tolls  of  said 
bridge ;  the  latter  Act  repealing  all  laws  and  parts  of  laws  militating 
against  its  provisions.  Tlie  Mayor,  dc.  vs.  The  Macon  &  Western  R, 
Ji.  Co.     1  Ga 221 

See  Corporations. 


MAGNA  CHARTA. 

1.  The  words  of  Magna  Oharta,  that  "no  freeman  shall  be  taken,  or  im- 
prisoned, or  be  disseized  of  his  freehold,  or  liberties,  or  free  customs, 
or  be  outlawed,  or  exiled,  or  any  otherwise  destroyed,  or  passed  upon, 
or  condemned,  but  by  lawful  judgment  of  his  peers,  or  by  the  law  of 
the  land,"  were  intended  to  secure  the  individual  from  the  arbitrary 
exercise  of  the  powers  of  Government,  unrestrained  by  the  established 
principles  of  private  rights,  and  distributive  justice.  Flint  River 
Steamboat  Company  vs.  Foster.    5/  Ga ]  94 


MALICIOUS  PROSECUTION. 

1.  To  support  an  action  for  malicious  prosecution,  it  is  not  necessary  to 
prove  an  arrest.     Stapp  vs.  Partlow.    Dudley 176 

2.  An  action  for  malicious  prosecution,  in  cases  of  felony,  cannot  be  main- 
tained without  previously  obtaining  the  order  of  the  Coui't  for  a  copy 

of  the  indictment.     A  vs.  JB.     R.  M.  Chart 228 

3.  An  action  for  a  malicious  prosecution,  cannot  be  sustained  in  Georgia, 
on  an  indictment  for  perjury  at  Common  Law.     Ibid. 

4.  Whether  there  be  probable  cause  or  not,  is  a  mixed  question  of  law 
and  fact ;  and  if  testimony  be  submitted  to  the  Jury  on  both  sides  of 
the  question,  the  verdict  will  not  be  distm-bed  by  the  Court,  be  the 
finding  what  it  may.     Pomeroy  vs.  Golly.     Ga.  Dec.  part  I. 26 

See  Costs,  I.  2. 
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MANDAMUS. 

1.  The  power  of  the  Judge  of  the  Superior  Courts,  to  grant  the  writ  of 
Mandamus,  is  as  extensive  as  the  district  over  which  he  presides ;  and 
he  need  not  be  actually  within  a  County,  when  he  grants  the  writ  to 
an  inferior  judicature  of  the  County.  Mx  parte  Oarnochan.  T.U.P. 
Chart 216 

2.  The  writ  of  mandamus  is  an  established  remedy  to  oblige  Inferior 
Courts  and  Magistrates  to  do  that  jtfstice  which,  without  such  writ, 
they  are  in  duty  and  by  virtue  of  their  ofiSee  bound  to  do.  Forsyth  vs. 
The  Justices,  &c.    Dudley 38 

3.  To  sustain  an  application  for  mandamus,  it  is  not  only  necessary  that 
the  relator  should  have  a  legal  right  to  the  thing  commanded,  but  he 
must  also  be  without  a  legal  remedy.    Ibid. 

4.  If  a  party  on  a  return  to  an  alternative  mandamus,  show  cause  against 
the  admission  or  restoration  of  a  person  to  an  office,  on  the  ground  of 
non-election,  he  must  make  a  direct  and  issuable  denial  of  the  fact. 
State  vs.  Mayor,  <&c.  Savannah.    R.  M.    Charl 260 

5.  A  mandamus  will  lie,  it  seems,  to  compel  the  Inferior  Court  to  grant  a 
new  trial  where  an  illegal  verdict  has  been  rendered  on  the  issue  of 
fraud  or  not,  in  the  schedule  of  an  insolvent  debtor.  Ex  parte  Simp- 
son.   B.  M.  Charl Ill 

6.  The  writ  of  mandamus  is  grantable  at  any  time,  either  in  vacation  or 
in  term,  on  proper  cause  shown.  Johnson  vs.  The  State  ex  rel.  <kc.  1 
Kelly 2T3 

1.  In  all  cases,  however,  where  the  parties'  right  may  depend  upon  an 
issue  of  fact,  the  writ  must  be  made  returnable  before  the  Judge  in 
term.     Ibid. 

8.  The  Supreme  Court  will  not  grant  a.  mandamus  against  a  Circuit 
Judge,  commanding  him  to  certify  a  second  bill  of  exceptions  for  the 
same  cause  in  the  same  case,  the  first  having  been  dismissed  on  the 
hearing,  for  irregularity.     Harris  vs.  The  State.    2  Kelly 291 

9.  To  justify  a  Court  in  refusing  a  mandamus  on  account  of  laches,  it 
must  be  gross.    Mayor,  (be.  Savannah  vs.   The  State,  ex  rel.    Grten.    i 

Ga 62 

10.  At  Common  Law,  it  is  not  a  writ  of  right,  but  in   Georgia.     Quere  f 
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11.  It  will  never  be  denied  -wlieve  tlie  right  is  indisputable,  especially  if 
statutory,  and  there  is  no  other  remedy.  Ibid.  See  also,  Moody  vs. 
Fleming.     4  Ga 116 

12.  Maudamu-i  is  ill  the  nature  of  a  suit.     Moody  vs.  Fleming.    Ibid. 

13.  "Where  commissioners  are  appointed  by  an  Act  of  the  Legislature, 
to  carry  the  same  into  effect,  and  the  Justices  of  the  Inferior  Court  of 
the  County  arerequired to  levy  an  extra  tax  to  pay  the  expenses: 
Held,  that  the  commissioners  had  sucli  a  legal  'interest  as  would  au- 
thorize them  to  apply  for  a  mandamus  against  the  Inferior  Court,  on 
their  refusal  to  levy  the  tax.     Manor  et  al.  vs.  McCall  et  al.    5Ga....  622 

14.  The  Superior  Court  will  not  control  the  discretion  of  the  Inferior 
Court,  where  it  cannot  be  governed  by  some  fixed  principles  or  rule, 
unless  in  the  case  of  an  arbitrary  abuse  of  it.     Ibid. 

16.  But  where  the  law  imposes  a  specific  duty,  a  mandamus  will  be 
awarded,  to  compel  the  subordinate  Court  to  perform  that  duty. 
Ibid. 

16.  "Where  a  person  is  in  office  under  a  prima  facie  titie  thereto,  by  color 
of  right,  the  remedy  to  admit  another  having  a  lawful  claim,  is  not 
by  mandamus,  but  the  appropriate  remedy  is  by  information  in  the 
nature  of  a  quo  warranto.    Bonner  vs.  The  State,  ex  rel.  Pitts.     7  Qa.  ilZ 

II.  However  clear  it  may  be,  as  a  general  Ir.gal  proposition,  that  where  a 
mere  ministerial  act  is  required  by  law  to  be  performed  by  an  Executive 
officer,  and  individual  rights  depend  upon  the  performance  of  that  act, 
that  the  proper  tribunals  of  the  country  have  jurisdiction  to  compel 
its  performance  ;  yet,  for  political  reasons  alone,  the  Chief  Magistrate 
of  the  State  cannot  be  compelled  to  perform  such  ministerial  act. 
The  State  ex  rel.  Lowe  vs.  Towns,  Governor.     8  Ga , 360 

18.  "Where  the  relator  applying  for  a  mandamus  nisi  against  the  Govern- 
or, to  issue  to  him  a  commission  as  Clerk  of  ths  Com-t  of  Ordinary, 
had  failed  to  establish  his  title  to  the  office,  by  the  judgment  of  a  Court 
of  competent  jurisdiction :  Held,  that  according  to  relator's  own 
showing,  the  Court  had  no  jurisdiction  to  award  the  mandamus  nisi 
Ibid. 

Markiage  Settlement.     See  Husband  and  Wife,  III. 
Makshalling  or  Assets.     See  Equity,  I.  h. 
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MILITIA. 

1.  The  Justices  of  the  laferior   Couvt   are   not  liable  to  the  performance 

of  militia  duty.     Btate  vs.  Fori.    R.  M.  Char 273 

2.  And  it  seems  that  such  duty   cannot  be  required  from  the  officers  of 
the  Judiciary  Department,  as  organized  by  the  Constitution.    Ibid. 

See  Arrest,  I. 

MiNDTES  OF  CouET.    See  Record. 

MiSKEPBESENTATiON.     See  Equity,  I.  c. 


MISTAKE. 

1.  Where  money  is  voluntarily  paid  by  a  Tax  Collector  to  a  County 
Treasurer,  by  mistake,  and  ■which  was  not  intended  to  be  received  by 
the  latter  as  belonging  to  the  County,  an  action  lies  by  the  former  to 
recover  it  back,  especially  when  it  does  not  appear  that  the  money 
has  ever  been  paid  over  to  the  County.     Law  vs.  Nimne.    3  Kelly..  •  ■     92 

2.  Money  paid  by  mistake  of  the  law,  may  be  recovered  back  in  an  ac- 
tion for  money  had  and  received,  where  there  is  a  full  knowledge  of 
all  the  facta :  Promised,  the  mistake  is  clearly  proven,  and  the  defend- 
ant cannot  in  good  oonscieace  retain  it.     Oulbreath  vs.  Culbreath.    1  Qa    64 

3.  Distinction  taken  between  ignorance  and  mistake  of  the  law.    Ibid. 

4.  A  construction  given  to  the  maxim,  "  ignorantia  juris,  excusat  nemi- 
nem."    Ibid. 

See  Equity.  I.  c. ;  Mortgage,  1. 14  ;  New  Trial,  VI. 
Months.     See  Time. 
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MORTGAGES. 

I.  GENERALLY. 

II.  lien:  and  herein  of  registry  and  priority. 

III.    FORECLOSURE  :    EXECDTION,  Sec. 
Aa  TO  PRIORITY  IN  DISTRIBUTION  OF  EsTATEs,  366  .Administrators^  ^c.    V. 


I.  GENERALLY. 

1.  The  equitable  powers  of  the  Superior  Courts  of  Georgia,  in  suppress- 
ing frauds,  will  be  exercised  in  aid  of  a  mortgagor  seeking  to  be  re- 
lieved from  a  usurious  contract,  notwithstanding  the  Judiciary  Act 
points  out  a  method  by  which  he  may,  at  Common  Law,  dispute  the 
sum  due.     Winn  vs.  Sam  and  Mara.     R.  M.  Cliarl # '70 

2.  A  mortgage,  before  foreclosure,  cannot  claim  money  by  rule,  in  a 
Court  of  Law.     Habersham  and  Son  vs.  Miller  et  al.     Ga.  Dec. part  II.    46 

3.  A  mortgage  under  our  law  is  a  mere  Incumbrance  to  pay  a  debt,  and 
is  not  within  the  Act  of  1818.  Seals  and  Upham  vs.  Cashin  et  al.  Go. 
Dec.  part  II ^6 

4.  A  mortgage  would  be  obnoxious  to  the  Act  of  1818  and  void,  if  used 
as  an  instrument  of  fraud,  for  the  purpose  of  securing  to  the  mort- 
gagor a  secret  trust  or  benefit,  within  the  intent  and  meaning  of  said 
Act.    Davis  et  al.  vs.  Anderson  et  al,     1  Kelly 193 

6.  But  a  mortgage  executed  by  a  debtor  in  insolvent  circumstances,  to  a 
creditor,  to  secure  the  payment  of  a  bona  fide  pre-existing  debt,  is  not, 
per  se,  fraudulent  as  against  creditors.    Ibid. 

C.  A  mortgage  in  Georgia  is  nothing  more  than  a  security  for  the  pay- 
ment of  a  debt,  and  the  title  to  the  mortgaged  property  remains  in 
the  mortgagor  until  foreclosed  and  sale  in  the  manner  pointed  out  by 
Statute.     Ibid. 

1.  Where  the  cestui  que  trust,  a  married  woman,  is  authorized  by  the 
deed  creating  this  trust,  "  to  sell  and  dispose  of  the  estate  and  re-in- 
vest the  proceeds,  &c."  she  may  mortgage  the  trust  property  to  secure 
the  purchase  money  for  other  property  purchased  by  her.  Wayne, 
Trustee,  et  al.  is.  Myddleton  et  al.     2  Kelly 402 

3.  When  the  sm'ety  to  a  pi'omissory  note  was  indemnified  by  a  mortgage, 
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and  after  the  note  became  due,  the  surety  volvntarily  gave  his  own 
note  to  the  creditor  in  full  payment  of  the  joint  debt :  Held,  that  the 
surety  might  foreclose  his  mortgage,  and  collect  what  was  actually 
due  on  the  note  in  the  hands  of  the  original  creditor  ;  and  that  the 
principal  debtor  was  entitled  to  make  any  defence  which  he  could 
have  made  against  such  original  creditor.    Mims  vs.  McDowell.    4  Ga.  182 

9.  Where  a  creditor,  who  is  the  mortgagee,  forecloses  his  mortgage, 
and  purchases  the  mortgaged  property  at  Sheriff's  sale  under  it,  and 
suffers  the  mortgagor  to  retain  possession  after  the  sale,  such  posses- 
sion is  a  badge  of  fraud,  as  against  other  judgment  creditors.  Wil- 
liams vs.  K^lsey  tk  Halsted.     6  Ga 366 

10.  "Where  property  is  levied  on  by  a  judgment  creditor,  and  claimed 
by  a  purchaser,  under  a  sale  made  in  pursuance  of  a  judgment  of  fore- 
closure of  a  mortgage  under  our  Statute  :  Held,  that  such  judgment 
of  foreclosure  was  prima  facie  evidence  of  indebtedness  by  the  mort- 
gagor to  the  mortgagee ;  and  that  the  burden  of  showing  a  want  of 
consideration  for  the  mortgage,  rests  upon  the  plaintiff  in  execution, 
and  not  the  claimant.     Jbid. 

11.  Whether  the  consideration  for  which  a  mortgage  is  alleged  to  have  . 
been  executed,  is  bona  fide,  or  merely  colorable,  to  defraud  creditors, 
or  so  inadequate  as  to  constitute  a  badge  of  fraud,  is  a  question  of 
fact,  which  should  be  left  to  the  Jmy  upon  the  whole  evidence  in  the 
case,  without  any  restriction  on  the  part  of  the  Court,  as  to  the  ne- 
cessity of  proving  all  the  items  of  indebtedness  alleged  to  have  been  the 
■consideration  of  such  mortgage.    Ibid. 

12.  In  this  State,  a  mortgage  is  considered  as  only  security  for  the  debt 
of  the  mortgagor.  The  mortgaged  property,  after  the  foreclosure  of 
the  mortgage,  is  directed  to  be  sold ;  and  after  payment  of  the  mort- 
gage debt,  the  sui'plus,  if  any,  is  to  be  paid  to  tiie  mortgagor.  Win- 
ter vs.  Ga/rra/rd  ei  al.     1  Ga 183 

18.  The  general  nule  is,  that  when  mortgaged  property  is  levied  on  by 
an  execution,  issuing  upon  a  general  judgment,  and  sold  under  the  in- 
cumbrance of  the  mortgage,  the  purchaser  gets  only  the  mortgagor's 
equity  of  redemption ;  and  the  proceeds  of  such  sale  belong  to  the 
mortgagor,  or  his  general  judgment  creditors.     Ibid. 

14.  Where  a  mortgagee  had  foreclosedhis  mortgage,  and  obtained  an  ex- 
ecution against  the  mortgaged  property,  which  had  been  levied  by 
the  Sheriff,  and  had  also  obtained  a  general  judgment  for  the  same 
debt,  the  fi.  J'a.  on  which,  had  been  levied  on  the  same  property,  and 
advertised  for  sale  on  the  same  day,  and  the  whole  cojpus  of  the  prop- 
erty was  sold  by  the  Sheriff  undei' the  general  judgment,  subject  to 
the  mortgage  lien,  by  the  direction  of  the  mortgagee,  under  a  mistnkf 
58 
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that  the  equity  of  redemption  of  the  mortgagor  could  not  be  sold,  af- 
ter the  foreclosure  of  the  mortgage :  Held,  that  inasmuch  as  the  whole 
corpus  of  the  property  was  sold  for  its  full  value,  and  the  same  not 
being  sufficient  to  extinguish  the  mortgage  debt,  that  in  the  distribu- 
tion of  the  proceeds  of  the  sale,  under  the  peculiar  facts  of  the  case,  the 
mortgagee  having  the  oldest  lien  was  equitably  entitled  to  have  the 
money  applied  thereto.    Ibid. 

16.  Where  B  executed  a  deed  of  assignment  to  C,  in  trust,  for  the  bene- 
fit of  certain  creditors,  which  deed  was  void  under  the  Act  of  1818, 
and  subsequently  executed  a  mortgage  of  the  same  property,  to  secure 
the  payment  of  a  bona  fide  debt :  Held,  thatthe  tnortgagees,  as  creditors, 
might  avoid  the  fii'st  conveyance,  and  have  the  proceeds  of  the  prop- 
erty mortgaged,  applied  to  the  payment  of  their  mortgage  debt ;  that, 
as  against  them,  the  first  conveyance  was  in  law,  a  nullity.  Lee  et  al. 
vs.  Brown  et  al.    1  Ga 276 

16.  When  a  creditor  takes  a  mortgage  to  secure  the  payment  of  a  prom- 
issory note,  and  the  remedy  on  the  latter  is  barred  by  the  Statute  of 
Limitations,  his  remedy  on  the  mortgage  is  not  necessarily  barred, 
the  debt  being  unpaid,  but  he  may  avail  himself  of  his  statutory  rem- 
edy on  the  mortgage.    Elkins  vs.  Edwards.     S  Ga 326 

17.  A  sale  of  property  by  J.  to  G.  and  an  obligation  by  G.  to  re-convey 
the  same  property  on  certain  conditions,  when  the  transaction  does 
not  create  the  relation  of  debtor  and^  creditor  between  the  parties,  is 
not  a  mortgage,  and  G.  will  only  be  held  to  a  compliance  with  the 
terms  of  his  bond.     Gait  vs.  Jackson.     9  Oa 161 

18.  In  Georgia,  a  mortgage  is  only  an  incumbrance  or  security  for  a  debt. 
Ragland  vs.  The  Justices,  die.     10  Ga 65 

1 9.  Twenty  years'  possession  of  the  mortgaged  property,  by  the  mortga- 
gee, under  the  mortgage,  will,  prima  facie,  bar  the  mortgagor's  right 
to  redeem ;  and  this  is  true,  whether  the  mortgage  is  on  real  estate  or 
personal  property.    Morgan,  Adm'r,  vs.  Morgan,  Ex'x.    10  Ga......  29t 

20.  But  no  length  of  time  will  bar  the  mortgagor's  right  to  redeem,  so 
long  as  the  mortgagee  recognizes  the  conveyance  as  a  subsisting  mort- 
gage. Any  acts  or  circumstances  which  show  a  recognition  of  the 
mortgage  within  twenty  years,  will  prevent  the  bar,  and  the  time  will 
begin  to  run  only  from  the  latest  recognition  within  that  period.  It 
lies  upon  the  mortgagor  to  show  such  recognition.     Ibid. 

21.  The  mortgagee  in  possession  holds  the  property  in  the  character  of 
trustee  for  the  mortgagor,  and  may  disavow  the  trust  and  disclaim 
the  mortgage;  and  in  that  event,  the  time  of  limitation  provided  by 
the  Statute  for  the  recovery  of  the  property  at  Law,  will  begin  to  run 
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in  his  favor  from  the  disavo-wal ;  and  if  he  then  holds  the  possession 
for  the  statutory  term,  the  mortgagor's  right  to  redeem  is  barred. 
Ibid. 

22.  When  the  mortgagee  relies  upon  the  Statute  after  a  dieavowal  of 
the  trust,  it  lies  upon  him  to  show  the  disavowal,  and  to  bring  home 
to  the  mortgagor  knowledge  of  the  fact,  and  this  knowledge  cannot 
be  shown  constructively.     Ibid. 

See  Claim,  4. 


II.    LIEN :    AND  HEREIN  OF  REGISTRY  AND  PRIORITY. 

1.  If  a  mortgage  be  taken  to  secure  the  payment  of  two  notes  becoming 
due  at  different  times,  and  the  mortgagee  foreclose  and  sell  upon  the 
first  note  that  becomes  due,  and  the  mortgaged  property  be  sold  for 
more  than  enough  to  pay  the  first  note,  the  surplus  in  the  Sheriff's 
hands  is  discharged  from  the  special  lien ;  and  if  other  creditors  of 
the  mortgagor  obtain  judgment  in  the  ordinary  course  of  law,  before 
the  mortgagee  forecloses  upon  the  second  note,  the  surplus  shall  be 
paid  over  to  them  according  to  date.     Hobbs  vs.  Pemberton.    Dudley.  212 

2.  A  creditor  who  has  obtained  judgment  against  his  debtor,  and  levied 
his  execution  upon  property  mortgaged  to  another  person  anterior  to 
his  judgment,  and  which  mortgage  has  been  properly  recorded,  can 
only  sell  the  equity  of  redemption  of  his  debtor.  Jewitt  et  al,  vs.  Mc- 
Gowen.     H.  M.  Charl , 391 

3.  And  therefore,  such  creditor,  and  not  the  mortgagee,  is  entitled  to  the 
proceeds  of  the  sale  under  such  execution.     Ibid. 

i.  A  foreclosure  of  a  mortgage  under  the  Statute  of  Georgia,  does  not 
vest  the  absolute  estate  in  the  mortgagee  ;  it  only  authorizes  a  sale  of 
the  property,  and  the  surplus,  after  the  payment  of  the  mortgage  and 
costs,  belongs  to  the  mortgagor.    Ibid. 

6.  The  lien  of  a  junior  mortgage  is  destroyed  by  sale  of  the  premises, 
under  foreclosure  of  an  elder  one.  Habersham  d:  Son  vs.  Miller  et  al. 
Ga.  Sec.  part  II 46 

6.  But  the  junior  mortgage  has  an  equitable  claim  to  the  proceeds  of  the 
sale,  after  paying  the  elder.    Ibid. 

1.  A  mortgagee  cannot  enforce  his  mortgage  against  the  property  of  a 
subsequent  purchaser,  as  long  as  there  is  other  property  of  the  mort- 
gagor remaining,  sufficient  to  satisfy  the  mortgage  debt;  he  can  resort 
to  the  property  sold  only  for  what  remains  unpaid  of  his  claim,  after 
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the  mortgage  estate  is  exhausted.     Gvmming  vs.   Cvmming  et  ail.    3 
Kelly 483 

8.  Under  the  Act  of  182*?,  requiring  mortgages  to  be  recorded:  Held, 
that  the  junior  mortgagee,  with  notice  of  the  prior  lien,  gains  no  pre- 
ference by  having  his  mortgage  recorded.    S^eal  vs.  Kerrs  and  Hope, 

i  Go. 161 

9.  If  the  mortgagor  of  personal  property  fails  to  record  his  mortgage,  a 
bona  fide  purchaser  from  the  mortgagor,  without  notice,  will  be  entitled 

to  retain  the  property.     Gumming  vs.  Early.    JR.  M.  Gharl 140 

10.  When  a  creditor  takes  a  mortgage  to  secure  the  payment  of  a  prom- 
issory note,  and  the  remedy  on  the  latter  is  barred  by  the  Statute  of 
Limitations,  his  remedy  on  the  mortgage  is  not  necessarily  barred.  El- 
hins  vs.  Edvoards.    8  Ga S25 


III,    FORECLOSURE:  EXECUTION,  Ac. 

1.  The  executor  or  administrator,  and  not  the  heir,  is  the  proper  party 
to  be  made  defendant  in  foreclosui'e,  in  the  event  of  the  mortgagoi-'s 
death.     AdrrCrsof  Magruder  vs.  Adnirs  of  Offul.    Dudley 227 

2.  And  the  principle  is  the  same,  under  our  law,  whether  the  subject  of 
the  mortgage  be  real  estate  or  personal  property ;  the  heirs  cannot  be 
joined  as  defendants  in  the  foreclosure.    Ihid 

3.  Any  Judge  of  the  Superior,  or  Justice  of  the  Inferior  Court  in  Geor- 
gia, (without  reference  to  the  residence  of  defendant,)  may  issue  the 

fiat  for  the  foreclosure  of  a  mortgage  of  personal  property.     Querari 
4-  Polhill  vs.  Polhill.     R.  M.  Chart 23Y 

4.  When  such  fiat  is  granted  by  a  Judge  of  the  Superior  Court,  the  Clerk 
of  a  Superior  Court  of  a  different  County  and  circuit,  from  that  in 
which  the^a<  was  granted,  may  issue  the  execution.     Ibid. 

6.  And  it  seems  that  the  execution  may  be  directed  to  all  and  singular 
the  Sheriffs  of  the  State.     Ibid. 

6.  Where  one  section  of  a  Statute,  without  negative  words,  introduced 
a  new  mode  of  foreclosing  a  mortgage  of  personalty,  and  pointed  out 
ii  method  by  which  the  mortgagor  might  dispute  the  sums  due  on  the 
execution  founded  on  such  foreclosure,  and  a  subsequent  section  of  the 
same  Statute,  also  without  negative  words,  allowed  a  defendant  to 
make  an  affidavit  of  illegality,  in  all  cases  where  execution  had  issued 
illegally :  Held,  that  the  remedy  in  the  latter  section  was  not  cumula- 
tive to  the  former,  and  that  it  referred  to  executions  other  than  those 
mentioned  in  thefii'st  section,    Ibid. 
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1.  It  seems  that  under  the  mode  prescribed  by  the  18th  section  of  the  Ju- 
diciary Act  of  nas,  the  mortgagor  may  enter  into  any  defence  which 
may  entitle  him  to  relief  from  the  execution.    Ibid. 

8.  There  is  nothing  unconstitutional  in  that  section.    Ibid. 

9.  A  bond  was  made,  payable  at  a  distant  day,  with  lawful  interest,  pay- 
able annually;  to  secure  which,  a  mortgage  was  given,  with  a  proviso, 
that  in  default  of  payment  of  the  principal  sum  or  the  interest,at  any 
time  when  the  same  should  become  due,  it  should  be  lawful  to  fore- 
close the  same:  Held,  that  the  mortgagee  had  the  right,  from  the  con- 
tract of  the  parties,  to  foreclose  the  mortgage  and  collect  the  whole 
debt,  principal  and  interest,  on  the  failure  of  the  mortgagor  to  pay 
the  first  year's  interest  when  it  became  due.     Shellman  et  al.  vs.  Scott. 

M.  M.  Chart 380 

10.  A  foreclosure  of  a  mortgage,  under  the  Statutes  of  Georgia,  does  not 
vest  the  absolute  estate  in  the  mortgagee ;  it  only  authorizes  a  sale  of 
the  property,  and  the  surplus,  after  payment  of  the  mortgage  and 
costs,  belongs  to  the  mortgagor.  Jewitt  et  al.  vs.  McGowen.  S.  M. 
Chart ygi 

11.  After  foreclosure  of  a  mortgage,  the  mortgagee  cannot  sell  the 
property;  after  a  sale  on  another  Ji.  fa.  though  of  junior  date,  he  must 
claim  the  proceeds  of  the  sale.     Willis  vs.  Mcintosh.     Ga.  Dec.  part 

I.  162.     Contra,  Howard  et  al.  vs.  Jones  et  al.  Ga.  Dec.  part  II. 190 

12.  After  foreclosure,  the  mortgagor's  right  of  redemption  is  gone. 
Ibid. 

13.  Upon  a  rule  to  foreclose  a  mortgage,  under  the  Statute  of  Georgia, 
the  mortgagor  may  show,  by  way  of  defence,  that  the  contract  to  se- 
cure which  it  was  given,  was  usurious.     Bailyvs.  Lumpkin.     1  Kelly.  403 

14.  A  third  person  who  is  not  a  party  to  the  record,  will  not  be  permit- 
ted to  make  objections  to  the  foreclosure  of  a  mortgage,  under  our  Stat- 
ute, until  he  has  been  regularly  made  a  party  by  the  judgment  of  the 
Court.    McBougald  vs.  Hall.    Z  Kelly lib 

16.  When  the  surety  to  a  promissory  note  was  indemnified  by  a  mort- 
gage, and  after  the  note  became  due,  the  surety  voluntarily  gave  his 
own  note  to  the  creditor  in  full  payment  of  the  joint  debt :  Held,  that 
the  surety  might  foreclose  his  mortgage,  and  collect  what  was  actually 
due  on  the  note  in  the  hands  of  the  original  creditor  ;  and  that  the 
principal  debtor  was  entitled  to  make  any  defence  which  he  could 
have  made  against  such  original  creditor.    Mims  vs.  McDowell,    i  Ga.  182 

16.  In  this  State  a  mortgage  is  considered  only  as  a   security  for  the 
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debt  of  the  mortgagor.  The  mortgaged  property,  after  the  forecloe- 
nre  of  the  mortgage,  is  directed  to  be  sold ;  and  after  payment  of 
tlie  mortgage  debt,  the  surplus,  if  any,  is  to  be  paid  to  the  mortgagor. 
Winter  vs.  Garrard  et  al.     1  Ga 183 

17.  The  general  rule  is,  that -when  mortgaged  property  is  levied  on  by 
an  execution  issuing  upon  a  general  judgment,  and  sold  under  the  in- 
cumbrance of  the  mortgage,  the  purchaser  gets  only  the  mortgagor's 
equity  of  redemption  ;  and  the  proceeds  of  such  sale  belong  to  the 
mortgagor,  or  his  general  judgment  creditors.    Ibid. 

18.  Where  a  mortgagee  had  foreclosed  his  mortgage,  and  obtained  an  ex- 
ecution against  the  mortgaged  property,  ■which  had  been  levied  by  the 
Sheriif,  and  had  also  obtained  a  general  judgment  for  the  same  debt, 
the  _/?. /ffl.  on  which  had  been  levied  on  the  same  property,  and  ad- 
vertised for  sale  on  the  same  day,  and  the  -whole  corpus  of  the  proper- 
ty was  sold  by  the  Sheriff  under  the  general  judgment,  subject  to  the 
mortgage  lien,  by  the  direction  of  the  mortgagee,  under  amintake  that 
the  equity  of  redemption  of  the  mortgagor  could  not  be  sold,  after  the 
foreclosure  of  the  mortgage  :  Jleld,  that  inasmuch  as  the  whole  corpus 
of  the  property  was  sold  for  its  full  value,  and  the  same  not  being 
sufficient  to  extinguish  the  mortgage  debt,  that  in  the  distribution  of 
the  proceeds  of  the  sale,  under  the  peculiar  facts  of  the  case,  the  mort- 
gagee having  the  oldest  lien  was  equitably  entitled  to  have  the 
money  applied  thereto.     Ibid. 

19.  Judgments  on  the  foreclosure  of  mortgages,  are  not  within  the  Act 
of  1823,  which  declares  null  and  void  all  judgments  on  which  no  exe- 
cution has  issued;  or  if  issued,  upon  which  no  return  has  been  made 
within  seven  years.    Butt,  Irustee,  vs  Maddox.     1  Ga 496 

MuaDEa.     See  Criminal  Law. 

Negroes.     See  Citizens  ;  Slaves,  ttc. 
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NEW  TRIALS. 

I.    GENERAL  PRINCIPLES  AND  MATTERS  OF  PRACTICE. 
II.    OBJECTIONS  TO  JURORS  :    MISBEHAVIOR,  &c. 

III.  VERDICTS    CONTRARY  TO  LAW,    EVIDENCE,  &c.  AND  HEREIN  OF 

EXCESSIVE  DAMAGES,  &c. 

IV.  NEWLY  DISCOVERED  EVIDENCE. 

V.  MISDIRECTION  OF  JUDGE  :    ADMISSION    OR    EXCLUSION    OF  EVI- 

DENCE. 
VI.    SURPRISE  AND  OTHER    GROUNDS. 


I.  GENERAL  PRINCIPLES  AND  MATTERS  OF  PRACTICE. 

1.  The  granting  or  refusal  of  a  new  trial  must  depend  upon  the  legal 
discretion  of  the  Court,  guided  by  the  nature  and  circumstances  of  the 
particular   case.    Irwin  vs.  Morell.     Dudley 74 

2.  The  affidavits  of  Jurors  are  not  admissible,  on  the  motion  for  anew  tri- 
al to  impeach  the  verdict.     State  vs.  Doon  and  Diamond.     R.M.Char.       1 
See  also,  Biihuip  vs.  The  State.     10  Ga 121 

S.  A  new  trial  may  be  granted   on  terms.    Fell  vs.  Abbott.    R.  M.    Ch.  452 

4.  A  new  trial  will  not  be  granted  to  furnish  an  opportunity  to  impeach 
the  credibility  of  a  witness,  who  gave   testimony  on  the  trial.    State 

vs.  Henley.     R.  M.  Gh 605 

5.  After  verdict,  when  the  motion  for  anew  trial  is  considered,  the  Court 
must  judge  not  only  of  the  competency,  but  of  the  effect  of  evidence. 
Ibid. 

6.  Quere.  If  a  new  trial  can  be  granted  on  the  merits,  in  a  case  beyond  a 
misdemeanor?     Ibid. 

7.  Such  new  trial  will  not  be  granted  when  the  presiding  Judge  is  sat- 
isfied of  the  correctness  of  the  verdict.    Ibid. 

3.  The  Court  will  not  hear  a  motion  for  a  new  trial  at  the  next  term  af- 
ter judgment  was  rendered,  unless  there  was  some  action  of  the  Court 
to  stay  the  proceedings,  although  the  counsel  give  notice  of  the  appli- 
cation and  the  grounds.  Administrator  of  Spann  vs.  Executor  of  Fox. 
Qa.  Dec.  part  1 1 

9.  The  affidavit  of  a  Juror  in   a   civil  case,  cannot  be  received  to  show 
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what  transpired  in  the  jury  room,  for  the  purpose  of  impeaching  a  ver- 
dict returned  by  him  under  oath,  and  to  which  he  must  have  assented. 
Ibid. 

10.  When  the  principles  of  justice  require  that  a  new  trial  should  be 
granted,  the  Court  will  look  into  the  evidence,  and  decide  upon  the 
consideration  it  is  entitled  to.     2'he  State  vs.  Powers.     Ga.  Deo.  part  1.  160 

11.  In  cases  of  doubt,  especially  after  two  concurrent  verdicts,  a  new 
trial  will  not  be  granted.  Dams,  Guardian,  vs.  Executor  of  Hale.  Ga. 
Dec.  part  II 82 

12.  In  applications  for  new  trials,  a  brief  of  the  testimony,  approved  by 
the  Court,  or  agreed  upon  by  the  parties  or  their  counsel,  must  be  filed ; 
and  such  approval  or  agreement,  as  the  case  may  be,  must  be  entered 
upon  the  minutes  at  the  term  at  which  the  judgment  is  rendered,  and 
the  rule  for  new  trial  is  applied  for.  Graddy  vs.  Hightower  et  al.  1 
Kelly 254 

13.  A  rule  nisi  for  a  new  trial  -will  not  be  granted  in  this  State,  at  the 
instance  of  a  party,  unless  application  is  first  made  during  the  term 
at  which  the  judgment  was  rendered,  and  unless  such  application  ap- 
pear upon  the  minutes  of  that  term,    Ibid. 

14.  The  Judge  may  make  rules  for  new  trials  returnable  in  vacation,  in 
cases  where  the  application  has  been  first  made  and  recorded ;  and 
where  the  record  shows  that  such  rule  is  made  so  returnable  in  vaca- 
tion.   I  bid. 

15.  Where  the  term  of  the  Court  wherein  the  judgment  was  rendei'ed, 
has  passed,  and  no  application  made  and  recorded  at  that  term,  the 
record  in  the  cause  having  been  finally  made  up,  the  Com-t  has  no 
power  to  grant  a  new  trial,  except  in  some  peculiar  and  extraoydinary 
cases.     Ibid. 

16.  Another  Judge  than  the  one  who  presided  at  the  trial  of  the  cause, 
may  preside  on  the  motion  for  a  new  trial.  It  is  desirable,  howev- 
er, unless  prevented  by  Providential  cause,  to  submit  the  brief  of 

the  testimony  to  the  Judge  who  tried  the  case,  to  be  revised  and  ap- 
proved by  him.    Field  vs.  Thornton.    1  Kelly 809 

17.  A  case  upon  a  7teM  <na?,  after  a  verdict  by  ape<ji  Jury,  or  a  confes- 
sion of  judgment  upon  the  fii-st  trial,  is  in  the  nature  of  an  appeal,  and 
is  to  be  regulated  by  the  rules  of  practice  which  are  applicable  to  ap- 
peals; and  either  of  the  parties  litigant  may  make  any  amendment 
of  the  declaration  or  answer,  they  may  deem  necessary.     Ibid. 

18.  In  all  applications  for  a  new  trial  in  the  Superior  Court,  a  brief  of 
the  evidence  in  the  cause,  must  be  filed  by  the  party  applying  for  sijch 
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new  trial,  under  the  revision  and  approval  of  the  Court,  at  the  term 
of  the  Court  at  which  the  application  is  made,  in  conformity  to  the 
6l3t  rule  of  Practice.    Petty  et  al.  vs.  Mahaffey.     3  Kelly 220 

19.  The  Judges  may  make  rules  for  new  trials,  returnable  in  vacation, 
where  the  application  has  first  been  made  in  term  and  recorded. 
Johnson  vs.  Banis.    4  Ga igi; 

20.  A  motion  for  a  new  trial  will  not  be  entertained,  where  a  brief  of 
the  testimony  has  not  been  filed.  Sartridge  vs.  Wesson.  4  (?«.  101. 
See  also,  Turner  vs.  Rawson.    5  Ga ■ 399 

21.  "Where  the  law  and  the  facts  are  fairly  submitted  to  the  Jury,  by  the 
Court  below,  a  new  trial  will  not  be  granted.    Craft  vs.  Jackson.  4  Ga.  360 

22.  New  trials  may  be  granted  in  Equity  causes.    J^ell  vs.  Bnowden.    6 

Ga 1 

23.  In  an  issue  of  devisavit  vel  non,  the  Court  will  not  remand  the  cause 
for  a  re-hearing,  on  account  of  irregularities  on  the  trial,  being  satis- 
fied from  the  testimony  that  justice  has  been  done  ;  especially  if  the 
will  itself  appears  to  be  reasonable,  and  the  Court  and  Jury  below 
concur  in  opinion,  as  to  the  capacity  of  the  iestator,  and  the  fairness 
ofthewill.    Seallvs.Mann,  JUx'r.    5  Ga 466 

24.  Courts  of  Equity  have  jurisdiction  to  order  a  new  trial  in  a  Common 
Law  Court,  after  judgment,  on  a  proper  case  made;  but  it  is  a  juris- 
diction which  should  be  exercised  with  great  caution  and  circumspec- 
tion.    Booth  and  another  vs.  Stamper.     6  Ga.> 1*72 

25.  The  Inferior  Court  has  no  authority  to  grant  a  new  trial  in  Geor- 
gia.    Ibid. 

26.  If  the  finding  of  the  Jury  is  in  conformity  with  the  charge  of  the 
Court,  and  no  complaint  is  made  of  the  charge,  the  refusal  to  set  aside 
the  verdict  and  grant  a  new  trial  will  not  be  reversed,  although  the 
law  may  not  have  been  properly  submitted,  the  corrective  Court  be- 
ing satisfied  with  the  verdict.     The  Mayor,  (^c.  vs.  Howard.    6   Ga...  218 

2T.  As  a  general  rule,  the  Supreme  Court  will  always  more  readily  con- 
trol the  discretion  of  the  Court  below,  in  refusing  a  new  trial  than  in 
granting  it,  for  the  reason  that  a  refusal  to  grant  a  new  trial  operates 
as  a  final  adjudication  of  the  rights  of  the  parties.  Oliver  vs.  Face  and 
Biggers.    6  Ga 185 

28.  Where  the  Court  below  fairly  submits  the  facts  in  the  case  to  the 
consideration  of  the  Jury,  and  there  is  no  error  in  law  in  the  charge  of 

M 
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the  Cfem-t,  this  Court  will  not  disturb  the  verdict  of  the  Jury.     Gar- 
land vs.  Milling,  Ex'r.     6  Oa 310 

29.  The  Superior  Courts  have  power  and  authority,  under  the  Constitu- 
tion and  the  55th  section  of  the  Judiciary  ^et  of  1799,  to  grant  new 
trials  from  the  first  verdict  that  may  be  rendered  in  a  cause.    Spears 

vs.  Smith.     1  ffa ^^SB 

30.  Wherever  there  is  any  doubt,  as  to  the  justice  or  legality  of  the  ver- 
dict of  the  Jury,  the  Supreme  Court  will  not  control  the  discretion  of 
the  Court  below,  in  granting  a  new  trial.    Ibid. 

81.  On  application  for  new  trials,  a  brief  of  the  testimony  required  by 
the  61at  Common  Law  Rule  of  Court,  need  not  be  entered  on  the  min- 
utes of  the  Com't,  but  must  be  of  file.     Ibid. 

32.  Where  the  Jury  found  a  verdict  for  a  greater  amount  of  damages 
than  was  claimed  in  the  plaintiff's  declaration,  and  a  motion  for  a 
new  trial  having  been  made  upon  that  ground,  the  plaintiff  entered  a 
remittiter  for  the  excess :  Held,  that  be  had  the  right  to  enter  such  re- 
mittiter,  and  that  a  new  trial  on  that  ground  ought  to  have  been  re- 
fused.    Griffin  vs.  Witherspoon.     8  Ga 113 

38.  In  all  applications  for  a  new  trial  in  the  Superior  Courts,  a  brief  of 
the  testimony  in  the  cause  must  be  filed  by  the  party  applying  for  a 
new  trial,  under  the  revision  and  approval  of  the  Court,  at  the  term 
at  which  the  application  is  made,  in  conformity  to  the  61st  Com- 
mon Law  Rule  of  Practice,  and  the  fact  must  be  evidenced  in  writing. 
Tomlinson  vs.  Cox.     S   Ga Ill 

34.  A  brief  of  the  testimony  which  refers  to  executions,  judgments  and 
interrogatories,  as  being  attached,  when  in  fact  no  such  papers  are 
appended,  is  fatally  defective;  and  the  omission  cannot  be  supplied 
by  the  certificate  of  the  presiding  Judge,  that  he  recognizes  such  doc- 
uments as  in  Court  before  him,  on  the  final  hearing  of  the  motion. 
Ibid. 

35.  The  best  mode  of  making  out  the  brief  of  the  testimony,  is  to  em- 
body in  it  an  abridged  statement  of  the  oral,  and  a.  copy  of  the  writ- 
ten evidence.    Ibid. 

36.  Upon  applications  for  a  new  trial,  it  is  the  better  practice,  where 
the  rule  nisi  is  granted  upon  any  of  the  grounds  taken,  to  let  all  the 
grounds  stand  over  for  consideration  upon  a  motion  to  make  the  rule 
absolute.    Stanley  vs.  The  State.     10  Ga 82 

37.  Where,  on  a  motion  for  a  new  trial,  a  brief  of  the  evidence  had  been 
agreed  on  by  the  counsel  for  the  parties,  and  filed  in  the  Clerk's  office 
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at  the  term  of  the  Courtat  which  the  rule  nisi  was  grafted,  but  such 
agreement  was  not  entered  on  the  minutes  at  that  term :  Seld,  on  3. 
motion  to  dismiss  the  rule  nisi  on  that  ground,  at  a  subsequent  term, 
that  the  Supreme  Court  will  not  control  the  discretion  'of  the  Court 
below,  in  ordering  the  agreement  to  be  entered  on  the  minutes,  nunc 
pro  tunc.    Hardin  et  al.  vs.  The  Justices,  ^c.     10  Ga 93 

38.  Applications  for  new  trials, are  not  favored  by  the  Courts.    Berry 
vs.  The  State.     10  Qa 611 


II.    OBJECTIONS  TO  JXJROHS :  MlSBEHAyiOR,  &c. 

1.  In  criminal  oases,  if  Juries  mistake  law  and  fact,  or  draw  improper 
conclusions  from  given  facta,  to  prevent  injustice,  the  Court  will  some- 
times grant  a  new  trial,  even  where  there  has  been  no  corrupt  or  im- 
proper conduct  on  the  part  of  the  Jury.     State  vs.  Simmons.    Dudley.     2ff 

2.  If  a  Jury  be  guilty  of  gross  misconduct,  the  Court  will  not  hesitate  to 
gi-ajot  a  new  trial.    State  vs.  Shelbourne.    Dudley 28 

y.  The  fact  that  one  of  the  Jury  who  tried  the  cause  on  the  appeal,  was 
security  on  appeal,  though  good  cause  of  challenge,  is  not  of  itself  au&- 
cient  ground  of  new  trial ;  but  if  it  were  shown  that  the  Juror  acted 
under  improper  motives  and  principles,  a  new  trial  would  be  granted. 
Glover  vs.  Woolsey  et  al.     Dudley 85 

i.  If  there  is  good  cause  of  challenge,  unknown  to  the  party  at  the  trial, 
a  new  trial  may  be  granted  ;  but  the  party  will  not  be  permitted  to 
take  advantage  of  an  ignorance  which  is  the  result  of  gross  neglect. 
Ibid. 

6.  It  is  no  ground  for  a  new  trial,  that  a  part  of  the  Jui-y  separated  from 
the  rest,  without  the  knowledge  of  the  Court  or  the  presence  of  an  of- 
ficer, unless  there  was  evidence  that  they  were  tampered  with,  which 
might  be  presumed,  if  the, absence  was  for  a  considerable  length  of 
time.  The  State  vs.  Fox.  Ga.  Dec.  part  I,  35.  See,  also,  The  State 
vs.  Peter.    Ibid 46 

6.  That  a  Jury  had  spirits  in  their  room,  of  which  they  did  not  drink, 
is  no  ground  for  a  new  trial.  Gilmer  et  al.  vs.  Cameron.  Oa.  Dec. 
parti. : 142 

1.  When  Jurors  converse  with  a  witness  who  testified  before  them,  after 
being  charged  with  a  case,  a  new  trial  will  be  granted.'  The  State 
vs.  Brazil.     Ga.  Dec.  part  II. lOt 

S.  Wherever  an  objection  to  a  Juror,  which  would  be  good  ground  of 
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challenge  to  the  favor,  is  not  discovered  till  he  is  swoi'n,  it  will  be 
good  ground  for  a  new  trial.    Monroe  vs.  The  State.    5  &a 85 

9.  A  Jmor  will  be  heard  in  his  own  vindication.     Ibid. 

10.  Where  there  has  been  any  improper  separation  of  the  Jury,  during 
the  trial,  the  presumption  is,  that  it  is  hurtful  to  the  prisoner,  and  the 
onus  is  on  the  State,  to  show  it  is  not.     Ibid. 

11.  It  is  competent  for  a  Juror,  whose  verdict  is  impeached  on  the 
ground  of  a  previously  expressed  opinion  against  one  of  the  parties, 
to  support  his  verdict  by  an  affidavit,  denying  any  alleged  declara- 
tions, or  explaining  them ;  and  if  thus  denied  or  satisfactorily  ex- 
plained, a  new  trial  will  not  be  granted.  The  Mayor.  Sc.  vs.  Goetchius. 

1  Ga 139 

12.  It  is  ground  for  a  new  trial,  if  one  of  the  Jurors,  before  the  trial, 
makes  declarations  which  clearly  indicate  that  he  is  not  above  all  ex- 
ceptions, and  that  his  opinion  is  not  a  hypothetical  one,  dependent 
upon  the  whole  proof,  but  is  formed  exclusively  in  reference  to  the  ev- 
idence which  shall  be  adduced  on  the  part  of  the  prosecution.  Bishop 

vs.  The  State.     9  Ga 121 

13.  A  new  trial  will  not  be  granted  for  irregularity  in  the  verdict,  in 
this,  that  the  Jury  heard  the  statements  of  one  of  their  fellows  in  re- 
lation to  the  case,  in  their  box,  unless  a  brief  of  the  evidence  be  filed 
in  pursuance  of  the  rule  of  Court.  Davis  vs.  Bowman  and  another, 
Adm'rs,  ^c.     9  Ga 604 

14.  The  Court  will  not,  in  such  a  case,  grant  a  new  trial,  if  it  is  clear 
and  manifest  that  there  was  evidence  sufficient  to  sustain  the  finding, 
wholly  independent  of  the  statements  made  in  the  Jury-box.    Ibid. 


III.    VERDICTS  CONTRARY  TO  LAW  OR  EVIDENCE:  AND  HERE- 
IN OF  EXCESSIVE  DAMAGES. 

1.  Where  the  verdict  of  the  Jury  is  contrary  to  the  charge  of  the  Court, 
a  new  trial  will  be  granted.  The  Bank  vs.  Marchand.  T.  U.  P. 
C!iarl 24f 

2.  In  a  case  which  turned  entirely  upon  a  matter  of  fact,  where  the  ev- 
idence was  contradictory,  and  the  Special  Jury  had  decided,  and  there 
were  no  suspicions  of  fraud  or  corruption  against  the  Jury,  the  Com-t 
refused  to  grant  a  new  trial.     Flouruoy  vs.  Coxe.    Dudley 6 

8.  When  a  verdict  is  glaringly  against  the  weight  of  evidence,  andmust 
inevitably  work  injustice,  a  new  trial  may  be  granted.  Irwin  vs.  Mo- 
mil.    Dudley 74 
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4.  But  where  there  has  beeu  eyidence  on  both  sides,  it  being  the  pecu- 
liar province  of  the  Jury  to  determine  the  rejative  weight  of  conflict- 
ing evidence,  the  Court,  although  it  may  differ  with  the  Jury  ou  the 
point  of  preponderance,  will  not  disturb  the  verdict.    Ibid. 

B.  By  the  28d  section,  3d  division  of  the  Penal  Code  of  1817,  the  Jury 
are  declared  to  be  judges,  both  of  law  and  fact;  and  yet,  if  they  were 
to  pronounce  a  verdict  grossly  andmanifestly  wrong,  the  Court  would 
unquestionably  grant  a  new  trial ;  but  where  the  verdict  is  in  accord- 
ance with  the  justice  of  the  case,  and  the  punishment  is  at  the  discre- 
tion of  the  Court,  the  verdict  will  not  be  disturbed.  State  v$.  Sims. 
Dudley 214 

C.  If  the  verdict  be  clearly  against  evid«nce,  a  new  trial  will  be  granted. 
Fell  vs.  Abbott.     R.  M.  Oharl 462 

7.  But  where  thei-e  has  been  conflicting  testimony,  and  the  case  has  been 
fairly  submitted  to  the  Jury,  and  it  does  not  appear  that  any  rule  of 
law  has  been  violated,  or  injustice  done  by  the  verdict,  a  new  trial 
will  not  be  granted.    Ibid.    See,  also,  Sheftall  vs.  Clay.    R.  M.  Charl.      1 

8.  A  new  trial  will  not  be  granted,  when  a  mass  of  conflicting  evidence 
has  been  submitted  to  the  Jury.     Knight  vs.  Mantz.     Ga.  Dec.  part  I.     22 

9.  In  actions  sounding  in  tort,  the  damages  must  be  so  outrageously  ex- 
cessive as  to  raise  the  presumption  that  the  Jury  acted  more  from  pre- 
judice than  sound  judgment.     Pomeroy  vs.  Golly.      Ga.  Dec. part  I..     20 

10.  When  the  circumstances  of  guilt  are  slight,  in  a  high  criminal  ease, 
the  Court  will  grant  a  new  trial.  The  State  vs.  Powers.  Ga.  Decis- 
ions, part  1 1^*^ 

11.  Anew  trial  will  be  granted, if  the  verdictis  contrary  to  the  evidence. 
McBride  vs.  Whitehead.     Ga.  Dee.  part  I. 165 

12.  But  the  verdict  must  be  clearly  wrong,  to  authorize  a  new  trial. 
Mayor  vs.  Wiltberger.     Ga.  Dee.  part  II. 20-157 

13.  Where  there  is  conflicting  evidence,  a.  new  trial  will  not  be  grant- 
ed, merely  because  the  verdict  is  contrary  to  the  weight  of  evidence. 

ivs.Dorsett.     Ga.  Dec.  pari  II. 42,82,186,161,164 


14.  The  Supreme  Court  will  not  grant  a  new  trial,  in  a  criminal  case, 
unless  some  principle  of  law  has  been  clearly  violated,  or  where  there 
is  manifestly  no  evidence  to  sustain  the  verdict ;  the  more  especially, 
when  the  presiding  Judge,  in  the  exercise  of  his  discretion,  has  refu- 
sed the  application  in  the  Court  below,  when  all  the  circumstances 
attending  the  trial  must  have  been  fresh  in  his  recollection.  Jones  vs. 
The  State.    1   Kelly ^18 
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16.  An  applicatipn  for  a  new  ti'ial  will  not  be  granted  on  the  ground 
that  the  verdict  is  contrary  to  evidence,  provided  there  was  testimo- 
ny enough  to  warrant  the  finding,  and  the  Court  was  satisfied  that 
justice  has  been  done.  Neither  will  the  motion  be  sustained  because 
the  verdict  was  contrary  to  the  charge  of  the  presiding  Judge,  if  the 
charge  itself  was  erroneous.     Peck  vs.  Land.     2  Kelly 116 

16.  The  Supreme  Court  will  rarely,  if  ever,  control  the  discretion  of  the 
Circuit  Judge  in  granting  or  refusing  a  new  trial  in  a  criminal  case, 
because  the  finding  was  contrary  to  evidence,  provided  there  was  proof 
sufiicient  to  warrant  the  verdict.     Hudgins  vs.  The  State,    i  Kelly.,  188 

16.  Where  the  presiding  Judge  has  refused  a  new  trial,  moved  for  upon 
the  ground  of  a  finding  contrary  to  the  evidence,  the  Supreme  Court 
will  interfere  and  grant  a  new  trial  only  in  cases  that  are  strong  and 
unequivocal.     Roberts  vs.  The  State,     o  Kelly S22 

17.  Where  the  testimony  is  confiictingas  to  the  character  of  the  house 
alleged  to  have  been  burned  by  the  defendant,  a  new  trial  will  not  be 
granted,  where  the  law  and  the  facts  have  been  fairly  submitted  to 
the  Jury.     McLane  vs.  The  State.     4  Ga 336 

18.  Although  the  issue  be  exclusively  one  of  fact,  and  there  have  been 
two  concurrent  verdicts,  yet  if  the  finding  be  clearly  against  law,  a 
new  trial  will  be  granted,  especially  where  an  important  principle  is 
involved,  and  the   verdict  is  to  be  followed  by  serious  consequences 

to  the  party  against  whom  It   is  found.     Chambers   vs.  Collier.    4  Cfa.  193 

19.  On  a  question  of  fraud,  a  new  trial  will  not  be  granted,  where  there 
was  evidence  on  both  sides,  and  no  rule  of  law  violated,  nor  manifest 
injustice  done;  although  there  may  appear  to  be  a  .preponderance  of 
evidence    again.st  the  verdict.     Armis  vs.  Barker,     i  Ga IM 

20.  Where  the  verdict  is  without  evidence,  or  clearly  against  evidetice,  the 
Court  is  bound  to  grant  a  new  trial.     Sail  vs.  Page.    4Ga 428 

21.  Where-one  of  the  defendants  was  a  bona  ifide  holder  of  a  promissory 
note,  and  there  was  no  evidence  to  impeach  the  consideration  in  his 
hands,  the  amount  of  which  was  not  allowed  by  the  Jury  :  Held,  that 
the  discretion  of  the  Court  below,  in  granting  a  new  trial  to  the  de- 
fendants, was  properly  exercised.     Olivervs.  Pace  and  Biggers.    6  Ga.  18B 

22.  A  verdict  will  not  be  set  aside,  and  a  new  trial  granted,,  where  the 
case  has  been  fairly  submitted  on  its  merits,  and  no  rule  of  law  viola- 
ted, nor  manifest  injustice  done,  although  there  may  appear  to  have 
been  a  preponderance  of  evidence  against  the  verdict :  especially  if 
the  Judge  who  tried  the  case  is  satisfied  with  the  finding.     Giles  vs. 

■The   State.     6  Ga 276 
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23.  On  the  trial  of  a  slave  charged  with  a  capital  offence,  and  a  verdict 
ofguilty,  the  Court  will  not  interfere  to  grant  a  new  trial,  on  the 
ground  that  the  evidence  was  not  sufficient  to  authorize  a  verdict, 
where  there  is  some  evidence  for  the  consideration  of  the  Jury,  and 
noerrorin  la-ft  apparent  on  the  face  of  the  record.  Alfredvs.  The 
State.     6    Ga - 
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24.  In  personal  torts,  such  as  libels,  batteries,  crim.  cons,  malicious  prose- 
cution, (fee.  the  Court  will  rarely  interfere  and  grant  new  trials,  either 
on  account  of  the  excess  or  smallness  of  the  damages  ;  it  being  the  pecu- 
liar province  of  the  Jury,  in  such  cases,  to  estimate  the  injurv.  Bish- 
op i5-  Parsons  vs.  The  Mayor,  ^c.     1  Ga 200 

25.  But  even  in  personal  torts,  where  the  Jury  have  clearly  abused 
their  power,  and  evinced  a  total  disregard  of  the  proof,  the  Court  will 
interfere  and  order  a  new  trial.     Ibid. 

26.  But  in  cases  where  the  Jury  have  a  certain  jneasure  of  damages  to 
go  by,  no  such  latitude  is  allowed  them:  and  the  Court  will  look  to 
the  circumstances,  and  grant  or  refuse  a  new  trial,  according  to  the 
circumstances  of  the  case.     7  bid. 

2*7.  Where  there  is  a  variety  of  testimony  on  both  sides,  and  the  case  is 
fairly  submitted  to  the  Jury,  and  no  injustice  has  been  done,  the 
Court  will  not  interfere  with  the  verdict,  upon  matters  of  fact,  and 
especially  where  fraud  in  fact  is  in  issue,  by  granting  a  new  trial. 
Stroud  OS.  Mays  and  another.     7  Gra 2  69 

28.  To  justify  the  Court  in  setting  aside  the  verdict  of  the  Jury,  where 
there  is  contradictory  testimomy,  and  there  has  been  no  misdirection 
in  any  matter  of  law,  and  as  to  matter  of  fact,  the  case  has  been  fairly 
open  before  them,  and  peculiarly  within  their  province,  it  should  be 
able  to  say,  judicially,  that  the  conclusion  to  which  they  have  come 
is  clearly  erroneous,  and  must  have  arisen  from  some  unquestionable 
mistake  or  some  improper  motive  or  bias.     Ibid. 

29.  A  new  trial  will  not  be  granted  upon  matters  of  fact^  unless  upon 
the  most  unequivocal  evidence,  that  injustice  has  been  done  the  party 
complaining.    Killen  vs.  Bisinmk  and  Wife.    1  Ga 283 

80.  Where,  however,  it  is  manifest  to  a  reasonable  certainty,  that  jus- 
tice has  not  been  done  ;  as,  for  instance,  where  gross  mistakes  appear 
in  the  calculation  upon  which  the  verdict  was  rendered,  a  new.  trial 
will  be  ordered.     Ibid. 

31.  Where  the  Jury  found  a  verdict  for  a  greater  amount  of  damages 
than  was  claimed  in  the  plaintifT's  declaration,  and  amotion  for  a  new 
trial  having  been  made  on  that  ground,  the  plaintiff  entered  a  remitti- 
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ter  on  tlie  record  for  tlie  excess :  Seld,  that  the  plaintiff  had  the  right 
to  enter  such  remittiter,  and  that  a  new  trial  on  that  ground  ought  to 
have  been  refused.     Griffin  vs.  Withertpoon,     8    Ga 113 

S2.  Where  the  evidence  is  conflicting  in  regard  to  the  main  point  in  con- 
troversy between  the  parties,  the  admission  of  illegal  evidence  by  the 
Court,  which  might,  and  probably  did  decide  the  question  in  favor  of  the 
plaintiffs,  in  the  mind  of  the  Jury,  a  new  trial  will  be  granted.  Set- 
tle ve.  Allison  et  al.    8  Oa 201 

83.  Where  there  is  conflicting  evidence,  a  mere  preponderance  against 
the  verdict  of  the  Jury,  is  not  sufficient  to  authorize  a  new  trial. 
Flournoy  vs.  Newton.     8  Ga 306 

34.  Where  the  Jury  find  a  verdict  contrary  to  the  charge  of  the  Court, 
and  manifestly  contrary  to  law,  a  new  trial  will  be  granted.  Tyler  vs. 
Gray.     9  Ga 4  03 

35.  The  Supreme  Court  will  not  control  the  discretion  of  the  Circuit 
Court  in  refusiug  a  new  trial,  upon  the  ground  that  the  Jury  found 
contrary  to  the  evidence,  except  in  clear  and  strong  cases  of  injustice. 
Bond  vs.  Baldwin.     9  Ga 9 

36.  It  is  competent  for  Courts  to  set  aside  verdicts  for  excessive  damages, 
where  there  are  rules  by  which  damages  may  be  measured — as  in  ac- 
tions on  contracts,  or  for  torts  done  to  property,  the  value  of  which 
may  be  ascertained  by  evidence,  a  new  trial  will  be  awarded  if  the 
finding  be  contrary  to  the  evidence.  Lang  et  al.  Executors,  vs.  Hop- 
kins.    10  Ga 37 

37.  In  suits  for  personal  injuries,  where  the  Comt  must  conclude  from 
the  exorbitancy  of  the  damages,  that  the  Jury  acted  from  passion, 
partiality  or  corruption,  the  verdict  will  be  set  aside.    Ibid. 

38.  Courts  will  never,  in  the  absence  of  the  most  satisfactory  evidence 
that  the  verdict  is  erroneous,  substitute  their  impression  for  the  opin- 
ion of  the  Jury.    Ibid. 

39.  The  Supreme  Court  will  notaward  a  new  trial  upon  the  ground  that 
the  verdict  is  contrary  to  the  evidence,  where  there  is  conflicting  tes- 
timony.   Foviler  vs.  Waldrip.    10   Ga 350 

40.  Where  the  Court  instructs  the  Jury  that  in  weighing  the  evidence, 
they  are  to  give  most  weight  to  those  who  are  not  under  the  influence 
of  any  bias,  the  Supreme  Court  cannot  infer  that  the  Jury  disregarded 
the  chai'ge,  from  the  fact  that  their  verdict  was  in  accordance  with  the 
evidence  of  the  daughter  of  the  partyin  whose  favor  it  was  rendered. 
Ibid. 
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41.  If  the  verdict  is  contrary  to  the  evideflee,  and  cannot  be  sustained  up- 
on any  hypothesis  consistent  with  the  testimony,  a  new  trial  will  be 
granted.    Zeigler  vs.  Scott,  Administrator.     10  &a 884 

42.  If  a  Jury  give  insufficient  damages,  it  is  sometimes  a  good  ground 

for  grainting  a  new  trial.    Newson  vs.  Harris.    Dudley 180 


IV.  NEWLY  DISCOVERED  EVIDENCE. 

1.  Newly  discovered  evidence  is  a  ground  for  a  new  trial,  but  it  must 
be  such  as  is  so  material,  that  it  would  be  likely  to  change  the  verdict, 
or  such  as  to  show  that  justice  had  not  been  done ;  and  it  must  be  such  as 
the  movant  could  not  have  obtained  by  diligent  inquu-y.  Glover  vs. 
Mosely  ^Go.     Diidley • • ••     85 

2.  The  discovery  of  new  and  material  testimony  after  verdict,  is  a  good 
ground  for  a  new  trial.    Stewart  vs.  Grimes  et  al.    Dudley.  ■■• •  209 

3.  A  new  trial  will  not  be  granted  upon  the  discovery  of  new  testimony 
which  is  merely  cumulative.  Though  this  rule  has  not  been  inflexible, 
the  Courts  will  observe  great  caution  in  relaxing  it.  Irwin,  vs.  Morell. 
Dudley „...., 74 

4.  The  Court  reluctantly  granted  a  new  trial  upon  the  ground  of  newly 
discovered  testimony  which  was  not  merely  cumulative,  in  connection 
with  certain  auxiliary  circumstances  attendant  upon  the  case,  it  not 
having  been  satisfactorily  shown  that  due  diligence  was  used  to  ob- 
tain it.    I  hid. 

5.  A  new  trial  will  not  be  granted  upon  the  ground  of  newly  discovered 
evidence,  unless  due  diligence  has  been  used  to  procure  it  on  trial,  nor 
will  a  new  trial  be  granted  if  the  newly  discovered  testimony  is 
merely  cumulative.    Boberts  vs.  The  State.    3  Kelly 322 

6.  Motions  for  new  trials  on  new  matter  brought  before  the  Court,  should 

be  received  with  great  caution.    Monroe  vs.  The  Stvte.    5  Ga 85 

1.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered 
evidence,  unless  it  be  competent  and  material  to  the  issue,  and  would 
probably  produce  a  different  result  if  offered,  especially  where  it  is 
merely  cumulative,  and  in  corroboration  of  testimony  offered  on  the 
former  trial.     Giles  vs.  The  State.    6  Ga 276 

8.  Where  the  party  comes  to  the  knowledge  of  newly  discovered  evi- 
dence through  the  information  of  others,  the  affidavit  of  the  informant 
should  be  produced.    Ibid. 
55 
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9.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered 
evidence,  when  the  party  making  the  application  might,  by  the  exer- 
cise of  due  diligence,  have  procured  it  before  the  trial.  Beard  and 
another  vs.  Simmons.     9  Ga 4 

10.  Nor  will  a  new  trial  be  granted  on  the  ground  of  newly  discovered 
evidence,  merely  to  give  the  party  an  opportunity  to  impeach  the 
credit  of  a  witness  sworn  on  the  trial.    Ibid. 

11.  A  new  trial  granted  on  the  ground  of  newly  discovered  evidence. 
Thmnpson  vs.  The  Central  Bank.    9  Ga 413 

12.  Applications  for  new  ti-ials  are  not  favored  by  the  Courts.  Berryvs. 
The  State  of  Georgia.    10  Ga 611 

13.  It  is  pretty  generally  agreed  that  it  is  incumbent  on  a  party  who 
asks  for  a  new  trial  on  the  gi'ound  of  newly  discovered  evidence,  to 
satisfy  the  Court,  Ist,  that  the  evidence  has  come  to  his  knowledge 
since  the  trial;  2d,  that  it  was  not  owing  to  the  want  of  due  dili- 
gence that  he  did  not  acquire  it  sooner ;  3d,  that  it  is  so  material 
that  it  would  probably  produce  a  dififerent  verdict;  4th,  that  it  is 
not  cumulative  only,  viz :  speaking  to  facts  in  relation  to  which 
thei-e  was  evidence  on  the  trial ;  5th,  the  affidavit  of  the  witness 
himself  should  be  procured  or  its  absence  accounted  for;  and  6th, 
the  new  trial  will  not  be  granted,  if  the  only  effect  of  the  evidence 
will  be  to  impeach  the  credit  of  a  witness.    Ibid. 
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SION" OF  EVIDENCE. 

1.  Where  illegal  evidence  was  admitted  to  the  Jury,  a  new  trial  was 
granted.    Adm'r  of  Straffin  vs.  Newell.    T.  U.  P.  Charl 172 

2.  Where  the  Jury,  acting  under  the  charge  of  the  Judge,  base  their  ver- 
dict upon  a  point  not  in  issue,  a  new  ti'ial  will  be  granted.  Crane  vs. 
Bulloch.    K.  M.  Charl 318 

8.  Secus,  if  substantial  justice  has  been  done.  Ihid.  See,  also,  Wylly 
vs.  King,     Ga.  Dec.  part  II. T 

4.  Admitting  an  incompetent  witness  is  no  ground  for  a  new  trial, 
where  all  the  facts  proved  by  him  are  proved  by  others.  Morris  vs. 
Foote.     Ga.  Dee.  part  II 119 

6.  A  new  trial  will  be  granted  for  misdirection  of  the  Court,  in  matter 
of  law  material  to  the  issue.  Baker  vs.  Mzsard  d:  Cone.  Ga.  Dec.  part 
II. 112 
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6.  Secus,  on  a  point  immaterial.    Ibid. 205 

7.  The  Supreme  Court  will  not  send  a  cause  back  for  a  re-hearing,  be- 
cause of  the  admission  of  illegal  testimony,  if  wholly  irrespective  of 
that  testimony  there  was  plainly  and  obviously  proof  sufficient  to  jus- 
tify the  Sliding.  '  Stepken,s  et  al.  vs.  Crawford,  Gov.     1  Kelly. 580 

8.  It  is  error  in  the  Court,  and  a  new  trial  will  be  granted  for  misdirec- 
tion, if  the.  style  of  the  charge  is  such  as  to  mislead  the  Jury  in  mis- 
taking it  for  direction  in  point  of  law,,  instead  of  the  mere  expression 
of  opinion  of  the  Court  upon  the  facts.  Stell,  Guardian,  vs.  Glass.  1 
Kelly,  486.     See,  also,  Taylor  vs.  Tucker.    1  Kelly. - 236 

9i  The  Court  has  the  power  to  express  to  the  Juiy,  its  opinion  upon  the 
facta,  but  to  its  exercise  there  are  assignable  limits,  and,  in  a  doubtful 
case,  this  infringement  upon  the  peculiar  province  of  the  Jury  would 
constitute  sufficient  ground  for  a  new  trial:    Beall  vs.  Mann.    6   Ga.  456 

10.  A  verdict  manifestly  in  accordance  with  the  weight  of  the  evidence 
and  the  justice  of  the  case,  will  not  be  disturbed  on  account  of  the 
misdirection  of  the  Judge ;  but  where  material  testimony  has  been 
excluded,  erroneous  instructions  given  by  the  Judge,  and  the  proof 
misstated  in  summing  up  the  evidence,  a  new  trial  will  be  granted. 
Potts  vs.  House,  Mx'r.    ^  Ga 324 

11.  Where  the  Court  gives  to  the  Jury,  substantially,  the  charge  as  re- 
quested, and  fairly  submits  the  law  arising  upon  the  facts  of  the  case 
to  the  Jury,  a  new  trial  will  not  be  granted.    Berry  et  al.  vs.  Matthews 

et  al.     1  Ga 457 

12.  When  the  Court  charges  the  law  eon-ectly,  although  prefaced  by 
preliminary  remarks  not  affecting  the  merits  of  the  controversy  be- 
tween the  parties,  a  new  trial  will  not  be  granted.     The  Mayor,  dso. 

vs.  Goetchius.    7  Ga 139 

13.  Where  the  Court  charges  the  Jury  that  it  is  "not  a  little  surprised 
that  there  should  be  an  attempt  made  to  acquit  the  defendant,"  who  was 
indicted  for  an  assault  and  battery;  but  at  the  same  time  instructed 
them  that  it  was  their  duty  to  acquit  or  convict,  according  to  the  ev- 
idence, under  the  definition  of  the  offence :  Jleld,  that  although  the 
first  part  of  the  charge  was  clearly  objectionable,  yet,  taking  the  whole 
together,  there  was  not  such  error  in  law,  as  would  authorize  a  re- 
versal of  the  judgment,  and  the  granting  of  a  new  trial.  Keaton  »* 
TheSfafe.    7   Ga 189 

14.  The  admission  of  illegal  testimony  on  the  trial,  not  objected  to  at  the 
time,'  is  no  ground  for  a  new  trial.  Bond  vs.  Baldwin.  9  Ga-  9.  See, 
also,  Bishop  vs.  The  State.   9  Ga 121 
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16.  Where  the  law  has  been  fully  and  fairly  submitted  to  the  Jury  by 
the  Judge  in  his  summing  up,  and  the  Court  is  satisfied  that  the  ver- 
dict is  in  accordance  with  the  law  and  justice  of  the  case,  a  new  trial 
will  not  be  awarded  on  account  of  some  inaccuracy  of  language,  as  to 
the  rights  of  the  parties,  which  may  have  been  used  by  the  Judge,  du- 
ring the  progress  of  the  trial.     Carter  and  Wife  vs.  Suchman.    %  Ga.  639 

16.  The  admission  of  illegal  testimony  is  not  sufficient  to  authorize  a  re- 
hearing, when  the  verdict  could  not  have  been  affected  by  it.    Ellis 

vs.  The  Lessee  of  Smith.     10  ffa r 253 

17.  A  new  trial  will  not  be  granted  for  the  admission  of  illegal  evidence, 
if  such  evidence  was  immaterial,  and  its  rejection  could  not  have 
changed  the  result  of  the  verdict.    Lee  vs.  Baldwin.    W  Qa 209 

18.  In  ordinary  eases,  notwithstanding  a  misdirection,  if  the  Court  see 
that  justice  has  been  done,  and  that  a  new  trial  ought  to  produce  the 
same  result,  the  verdict  will  not  be  disturbed.    Arrington  vs.  Cherry. 

W  Ga 429 

See  Charge  of  the  Court. 


TI.    SURPRISE  AND  OTHER  GROUNDS. 

1.  Where  an  Inferior  Court  whose  jurisdiction  is  limited  to  a  particular 
amount,  allowed  a  defendant  to  plead  a  set-off  that  exceeded  such 
amount,  on  motion,  a,  new  trial  will  be  granted.  Reed  vs.  Comich, 
DvMey 20 

2.  A  motion  for  a  new  trial,  on  the  ground  of  surprise,  will  not  be  sus- 
tained where,  by  the  exercise  of  proper  diligence,  such  sm'prise  might 
have  been  guarded  against.    Sheftall  vs.  Clay.    R.M.Charl *? 

3.  After  conviction,  the  prisoner  moved  for  a  new  trial,  producing  the  af- 
fidavit of  the  prosecutor,  that  he  had  sworn  falsely  on  the  trial,  and 
that  the  prisoner  never  stabbed  him.  But  it  appearing  to  the  Court 
that  the  prosecutor  had  been  drinking  liquor,  and  that  his  mind  was 
clouded  thereby  when  he  made  the  affidavit ;  that  it  was  not  read 
over  to  him,  he  saying  he  knew  the  contents ;  and  that  the  prosecu- 
tor made  the  afSdavit  with  the  intention  of  immediately  leaving  the 
State :  Held,  that  the  motion  for  a  new  trial  be  refused,  there  being 
strong  ground  to  suspect  that  the  prosecutor  was  tampered  with,  es- 
pecially as  his  testimony,  on  the  trial,  was  corroborated  by  two  disin- 
terested witnesses.    State  vs.  Henley.    R.  M.  Charl. ■  •  606 

4.  A  party  is  not  entitled  to  a  new  trial  on  the  ground  of  twrprise,  in 
the  absence  of  a  miaterial  witness,  when  no  diligence  has  been  used  to 
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procure  his  attendance,  even  though  his  absence  were  procured  hy 
the  impi'opei' conduct  of  the  other  party.  Carey,  Assignee,  vs.  King 
and  Hooper.    5  Ga 73 

5.  Anew  trial  will  be  granted  for  disingenuous  attempts,  on  the  part  of 
the  prevailing  party,  to  stifle  or  suppress  evidence,  or  to  thwart  the 
proceedings,  or  to  obtain  an  unconscionable  advantage — as  where,  by 
letters'  and  persuasions,  a  witness  is  induced  to  absent  himself  from 
the  town  in  which  he  lived,  on  the  day  on  which  the  cause  was  set 
down  for  trial,  in  order  to  deprive  the  other  party  of  material  testi- 
mony.    Ibid. 

6.  If  a  paper  not  in  evidence  be  delivered  to  the  Jury  by  design,  by  the 
party  in  whose  favor  the  verdict  is  returned,  the  verdict  will  be  set 
aside,  even  if  the  paper  be  immaterial.     Killen  vs.  Sistrunk  and  Wife. 

1  Ga • 283 

T.  And  where  a  paper,  which  is  capable  of  influencing  the  Jury  on  the 
side  of  the  prevailing  party,  goes  to  the  Jury  by  accident,  and  is  read 
by  them,  the  verdict  will  be  set  aside,  although  the  Jury  may  think 
that  they  were  not  influenced  by  such  paper  ;  aliter,  where  the  paper 
is  not  read.    Ibid. 

8.  It  is  irregular  and  improper  for  the  Judge  to  convei'se  with  a,  Juror, 
respecting  the  case,  after  the  Jury  have  been  charged  with  the  cause ; 
and  manifestly  wrong  to  send  to  the  Jury  a  material  paper  not  in  evi- 
dence, without  the  consent  and  against  the  protest  of  the  party  against 
whom  it  is  to  operate.  The  Ruckersville  Sank  et  al.  vs.  Hemphill  et  al. 
n  Ga 
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9.  Where,  on  the  trial  of  a  cause,  a  witness,  from  mistake,  failed  to  prove 
a  necessary  fact,  to  make  out  the  defence,  the  witness  having  pre- 
viously assured  the  defendant  he  could  and  would  do  so,  whereby  the 
defendant  was  prevented  from  procuring  other  testimony  to  prove  the 
same  fact,  which  could  have  been  procured,  and  a  recovery  was  had 
in  consequence  of  such  mistake  of  the  witness  and  the  party  :  Held, 
that  such  mistake  operated  as  a  surprise  on  the  defendant,  and  that  a 
new  trial  should  be  granted,  the  defendant  having  shown  upon  the  re- 
cord, a  good  and  legal  ground  of  defence  to  the  action.  Wilson  vs. 
Brandon  Sf  Shannon.    8  Ga 

10.  Where,  in  the  progress  of  a  trial,  the  cause  suffers  injustice  from 
the  honest  mistake  of  the  party  or  his  counsel,  in  omitting  to  offer  in 
evidence  the  account  book  of  one  of  the  parties,  which  had  already 
been  made  competent  by  the  necessary  proof,  a  new  trial  will  be  grant- 
ed.   Bolfe  vs.  Bolfe.    10  Ga : 
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11.  But  the  Court  will  not  relieve  the  party  from  the  consequences  of 
mere  ignorance,  inadoertence  or  neglect,  by  granting  a  new  trial.     Ibid. 

Nolle  Peosequl  See  Criminal  Law,  ITT. 

NoN  Compos.     See  Tnsanity. 


NON-SUIT. 

1.  A  judgment  of  non-suit  will  not  ba  reyersed,  because  directed  by  the 
Court,  without  the  assent  of  the  party.    Biggers  vs.  Pace.    5  Ga ITI 

2.  A  motion  for  non-suit  will  be  overruled,  where  the  Jury  might  have 
inferred  facts  from  the  evidence,  which  would  support  the  action. 
Ibid. 

S.  A  writ  of  error  does  not  lie  from  a  voluntary  non-suit.  Mott  vs.  Sill, 
AdrrCr,  1  Ga.  79.     Kent  vs.  Hunter.    9  Ga 207 

See  Amendment,  II.  a.  10. 


NOTAKY  PUBLIC. 


1.  The  certificate  of  a  Notary  Public,  is  prima  facie  evidence  of  the 
non-payment  of  the  note,  and  of  the  notice  also,  under  the  Statute  of 
Georgia,  when  so  stated  therein.  Walker  et  aU  vs.  The  Bank  of  Au- 
gusta.    3  Kelly 492 

2.  The  statement  of  the  Notary,  in  his  certificate,  that  he  has  deposited 
in  the  post-office  notices  addressed  to  the  indorsers,  at  their  respec- 
tive places  of  abode :  Held,  to  \)B  prima  facie,  sufficient  to  make  out  the 
case  of  the  plaintiff  against  the  indorser,  without  stating  the  particu- 
lar place  to  which  the  notices  were  addressed.  Ibid.  See,  also. 
Field  vs.  Thornton.     1   Xelly 310 

See  Evidence,  IV.  7. 
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NOTICE  AND  DEMAND. 

1.  A  corporation  can  inflict  no  punishment,  nor  proceed  against  any 
person,  without  notice  to  him  to  prepare  for  his  defence.  State  vs.  Cor- 
poration Savannah.     T.  U.  P.  Charl 238 

2.  Where  a  party  brings  trover  for  a  bond,  it  is  not  necessary  to  give 
the  adverse  party  notice  to  produce  it,  before  proving  its  contents. 
Bank  of  So.  Ga.  vs.  Brown.     Dudley 63 

3.  The  drawer  of  a  banker's  check,  is  not  entitled  to  notice  of  its  dishon- 
or, in  a  suit  against  him  by  the  bolder.  Danielsvs.  KyleS(  Barnett.  1 
Kelly 305 

4.  An  indorser  is  entitled  to  such  notice.    Ibid. 

6.  A  notarial  certificate,  which  states  that  a  draft  was  presented  at  ma- 
turity, and  payment  demanded  and  refused  for  want  of  funds,  and  that 
due  notice  of  the  non-payment  was  given,  on  the  same  day,  to  all  the 
pai'ties  concerned,  is  sufficient  notice  of  the  dishonor  thereof.  Field  vs. 
Jhornton.     1  Kelly,  310.    See,  also,  3  Kelly 494 

6.  No  particular  form  of  notice  is  necessary  ;  it  will  be  deemed  suffi- 
cient if  it  put  the  party  on  his  guard,  to  be  affected  by  it.    Ibid. 

'7.  In  a  suit  by  the  Central  Bank,  no  proof  of  notice,  demand  or  protest 
is  necessary,  under  its  charter,  to  charge  the  indorser.  Merchant's 
Bank  vs.  Central  Bank.  1  Kelly,  432.  See,  also.  Central  Bank  vs. 
Whitfield.     I  Kelly 694 

8.  And  this  is  true  of  notes  payable  elsewhere,  sued  on  by  the  bank, 
as  well  as  notes  payable  at  that  bank.  McDougald  vs.  The  Central 
Bank.     3  Kelly 191 

9.  But  where  the  holder  of  an  indorsed  paper  fails  to  give  notice  of  its 
dishonor,  and  the  indorser  is  released  in  law,  and  the  holder  then 
transfers  it  to  the  Central  Bank  ;  although,  on  the  trial,  the  bank  is  not 
bound  to  prove  notice,  demand  or  protest,  yet,  the  indorser  would  be 
let  into  his  defence,  and  would  be  permitted  to  show,  by  proof,  his 
discharge  for  want  of  notice.    Merchants  Bank  vs.   Central  Bank.     1 


432 


10.  When  a  note  is  transferred,  before  due,  as  collateral  security,  the 
holder,  without  notice,  is  not  subject  to  the  equities  between  the  ma- 
ker and  pay ee.     Gibson  et  al.  vs.  Conner.    3  Kelly 48 
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11.  Where  a  purchaser  of  land,  without  notice  of  any  fraud  or  defect  in 
the  title,  purchases  from  one  affected  with  notice,  the  former  will  be 
protected.  So,  where  a  purchaser  with  notice,  purchases  fi'om  one 
without  notice,  the  former  will  be  protected ;  otherwise,  a  bona  fide 
purchaser  might  be  deprived  of  the  benefit  of  selling  his  property  for 
its  full  value.  Truluch  et  al.  vs.  Peeples  et  al.  3  Kelly,  448.  See,  al- 
so, Herndon,  vs.  Lessee  of  Kimball.     7  Ga 432 

12.  Notice  is  not  indispensably  necessary  to  be  given  of  a  motion  to  the 
Court,  to  establish  copies  of  office  papers  alleged  to  be  lost  or  destroyed. 
Saunders  vs.  Smith.     3  Kelly 127 

13.  It  is  not  necessary  to  give  notice  of  the  fii'st  suit,  in  order  to  recover 
over  against  the  surety  or  other  party  ultimitely  liable;  vdth  notice 
the  former  judgment  is  conclusive:  without  it,  prima  facie  evidence  on- 
ly of  liability.    Napier  vs.  Neal.     Z  Kelly •. ...  301 

14.  It  is  proper  for  the  loser  of  a  bill  or  note,  to  give  immediate  notice 
to  the  parties  on  it,  and  to  the  public,  of  its  loss;  but  public  notice, 
not  brought  home  to  the  buyer,  will  not  affect  his  title;  nor  will  the 
failure  to  give  public  notice  preclude  the  loser  from  showing  that  the 
buyer  took  the  bill  or  note  maila_;?&.    Matthews  vs.  Poythress.    i  Ga.  288 

15.  To  sustain  a  voluntary  conveyance  against  a  subsequent  bona  fide 
purchaser ~for  valuable  consideration,  the  notice' must  be  actual;  and 
the  registration  of  the  conveyance  is  not  such  notice  as  will  deprive 
him  of  the  benefit  of  the  Si,s,txAe  2^th  Elizabeth.  Fleming  vs.  Tmms- 
end.     6  Ga 103 

l(i.  In  an  action  on  a  forthcoming  bond,  conditioned  to  deliver  proper- 
ty to  the  Sheriff  at  the  time  and  place  of  sale,  when  required  by  him: 
Held,  that  it  was  unnecessary  to  prove  a  personal  demand — the  ad- 
vertisement  being  a   sufficient  notice   to  the  party.     Thompson  vs. 

6    Ga 260 


17.  The  assignee  of  a  promissory  note  not  negotiable,  takes  it  subject  to 
all  the  equities  which  existed  between  the  assignor  and  maker  there- 
of, at  the  time  of  the  assignment,  and  all  equities  which  may  attach 
in  favor  of  the  maker  before  notice  of  the  assignment.  Guerry  vs. 
Ferryman.     0  Ga 119 

18.  Where,  by  a  decree  of  a  Court  of  Equity,  a  specific  sum  of  money 
was  decreed  to  be  due  to  the  maker  of  an  unnegotioable  promissory 
note,  by  the  payee  thereof:  Held,  that  such  decree  could  not  be  im- 
peached by  extrinsic  evidence,  so  as  to  impair  or  defeat  the  equitable 
right  of  such  maker,  to  set  off  such  decree  for  the  full  amount  thereof, 
against  such  note  in  the  hands  of  an  assignee,  for  a  valuable  conside- 
ration, but  who  had  never  given  any  notice  to  the  maker  of  the  note, 
of  such  assignment.     Ibid. 
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19.  The  alienee  of  the  person  who  erected  the  nuisance,  is  liable  for  its 
coDtinuance,  but  only  on  request  to  abate  it.    Bonner  vs.  Wellborn. 

1  Ga 29G 

20.  In  an  action  by  the  alienee  of  the  person  first  injured  by  the  nui- 
sance, against  the  person  who  first  erected  it,  it  is  not  necessary  to 
prove  a  request  to  abate  it.     Ibid. 

21.  To  hear  reports  about  an  incumbrance  upon  land,  which  the  pur- 
chaser is  about  to  buy,  does  not  amount  to  notice,  nor  is  report  or  ru- 
mor a  badge  of  fraud.     Colquitt  vs.  Thomas  et  al.    8  Oa 258 

22.  Where  a  demand  is  a  condition  precedent  to  liability,  it  must  be 
specially  averred  in  the  declaration,  with  time  and  place,  andby  whom 
and  on  whom  made.     Montgomery,  AAnir,  vs.  Evans.     8  Ga 118 

23.  In  a  suit  brought  upon  an  instrument  in  these  words — "  For  value 
received,  I  promise  to  pay  Gideon  Hotchkiss  five  hundred  dollars  in 
castings,  at  Hopkins'  &  Hardeman's  foundry  in  Augusta — said  Hotch- 
kiss' present  account  to  go  in  part  payment — the  castings  to  be  taken 
at  6  cents  per  pound:"  Held,  that  no  tirrte  being  fixed  by  the  contract, 
for  the  delivery  of  the  property,  there  must  be  a  demand  and  refusal 
proven.    SotchHss  vs.  Newton,  Ex'r.     10  Ga-. 560 

As  to  Notice  to  Prodooe  Papers.    See  Evidence,  V. 

As  to  Notice  of  Prick  Deed  or  Mortgage  TJnreoorded.    See  Deed,  III. ; 
Mortgage,  II. 

As  to  Notice  to  Sue.     See  Promissory  Notes. 

As  to  Notice  to  Indorsees,  &o.     See  Promissory  Notes,  II. 

As  to  Notice  of  Fraud  to  Purchasers.     See  Eravd,  II. 


NUISANCE. 

1.  A  house,  ill  ■wtich  a  faro  table  is  kept  for  tbe>purpose  of  common 
gambling,  is,  per  se,  a  nuisance ;  and  it  is  not  necessary,  to  constitute 
it  such,  that  there  should  be  proof  of  frequent  frays  and  disturbances 
committed  there.    State  vs.  Boon  S(  Dimond.    R.  M.  Charl 

2.  The  City  Council  of  Savannah,  under  authority  of  an  Act  of  the  Leg- 
islature, passes  two  several  ordinances  prohibiting  the  cultivation  of 
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rice  within  the  corporate  limits,  and  providing  for  the  destruction  of 
growing  crops :  Held,  that  these  ordinances  were  good  and  valid,  and 
binding  upon  the  inhabitants,  as  police  regulations,  and  that  the  City 
Council  had  power  and  authority  to  judge  of,  and  declare  the  planting 
of  rice  within  the  corporate  limits,  to  be  injurious  to  the  health  of  the 
City,  and  a  public  nuisance,  and  to  abate  the  same.  Green  vs.  The 
Mayor,  &c.     ^  Ga 1 

3.  A  nuisance  defined.     Bonner  vs.  Wellborn.     1  Ga 290 

4.  In  an  action  on  the  case  for  damages  done  by  a  nuisance,  it  is  only 
necessary  for  the  plaintiff  to  prove  possession  of  the  property  injured. 
Ibid. 

8.  The  alienee  of  the  person  who  erected  the  nuisance,  is  liable  for  its 
continuance,  but  only  on  request  to  abate  it.    Ibid. 

6.  In  an  action  by  the  alienee  of  the  person  first  injured  by  the  nuisance, 
against  the  person  who  first  erected  it,  it  is  not  necessary  to  prove  a 
request  to  abate  it.     Ibid. 

1.  In  a  matter  of  complaint  against  the  Savannah  &  Ogeechee  Canal 
Company,  that  they  were  guilty  of  a  nuisance  by  obstructing  the 
drainage  of  the  lowlands  of  the  Springfield  plantation,  the  City  Coun- 
cil of  Savannah  determined  that  they  were  guilty  of  the  nuisance,  and 
that  they  be  notified  to  remove  it  within  a  specified  time,  by  construct- 
ing an  additional  culvert,  and  in  default  thereof,  that  the  culvert  be 
built  by  the  City,  and  that  the  Qmnpany  pay  the  cost  of  its  construction : 
Held,  that  the  resolution,  as  to  the  costs,  is  not  a  judgment  by  which 
the  rights  of  the  company  are  concluded,  and  that  the  City  Council 
had  power  to  pass  such  a  resolution.  The  Mayor,  4-c.  Savannah  vs. 
The  Savannah  tSk  Ogeechee  Canal  Company.     9   Ga 281 

8.  A  nuisance  is  anything  that  worketli  hurt,  inconvenience  or  damage 
to  another;  as  if  one  does  an  act,  in  itself  lawful,  which,  being  done 
in  a,  particular  place,  nece3sa,rily  tends  to  the  damage  of  another's 
property.     Oolcer  vs.  Birge.     d  Ga 425 

9.  Where  B.  was  about  to  erect  a  livery  stable  with  a  plank  floor,  upon 
a  public  street  in  a  City,  on  his  own  land,  within  sixty-five  feet  of  a 
public  hotel,  owned  and  Isept  by  C. ;  and  C.  having  applied  for  an  in- 
junction, alleging  that  the  erection  of  the  stable  would  cause  irrepara- 
ble injury  to  his  property  in  said  hotel,  and  result  in  the  loss  of  health 
and  comfort  to  himself  and  family,  and  in  the  loss  of  patronage  to  Ms 
hotel,  in  consequence  of  the  unhealthy  efiluvia  that  would  arise  from 
the  stable,  the  collection  of  swarms  of  flies,  and  the  interminable  stamp- 
ing of  horses  therein :  Held,  that  this  would  operate  as  a  nuisamce  to 
complainant,  and  that  he  was  entitled  to  the  injunction.    Ibid. 
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10.  A  livery  stable  ia  a  City,  erected  within  sixty-five  feet  of  a  hotel  is, 
prima  facie,  a  nuisance,  and  may  be  restrained  by  injunction.     Coker 

vs.  Birge.     10  Ga [ gjg 

11.  The  answer  of  the  defendant,  admitting  the  facts  charged  in  thebill, 
as  to  the  distance  and  relative  situation  of  the  stable  from  the  tavern, 
but  denying  that  the  livery  stable  is  a  nuisance,  is  mere  matter  of 
opinion,  and  not  sufficient  to  authorize  the  dissolution  of  the  injunc- 
tion, before  the  final  hearing.    Ibid. 

12.  Nor  will  the  Court  discharge  the  ad  interim  interdict,  so  far  as  to 
permit  the  experiment  to  be  made,  whether  a  livery  stable  could  be 
erected  and  conducted  in  such  a  manner  as  not  to  be  a  nuisance. 
Ibid. 

Oath.    See  Affidavit. 


OFFICE  AND  OFFICERS. 

1.  Judicial  officers  are  not  liable  to  civil  suits  for  their  judicial  acts. 
Upshaw  vs.  Oliver  et  al.    Dudley 241 

2.  The  Legislature  have  power  to  destroy  all  offices,  (except  those  held 
by  constitutional  officers,)  which  are  made  ior  civil  government,  and 
thus  to  put  an  end  to  the  functions  of  the  incumbents,  before  their  term 
of  office  shall  have  expired.  State  vs.  Mayor,  dc.  Savannah.  H.  M. 
Oharl.  250.     See,  also.  State  vs.  Deios.     R.  M.  Charl 39*7 

S.  If  a  corporation  be  dissolved  or  surrendered,  the  offices  under  it  share 
its  fate.    Ibid. 

4.  If  a  Statute  destroys  the  character  in  which  pei'sons  have  acted  in  a 
civil  or  public  trust,  without  pointing  out  a  new  mode  in  which  the 
trust  is  to  be  performed,  the  latter  also  is  at  an  end.     Ibid. 

5.  Persons  acting  publicly,  as  the  ofiicers  of  a  corporation,  will  be  pre- 
sumed rightfully  in  office,  and  their  official  acts  will  be  binding  on 
the  corporation,  so  far  as  third  persons  are  concerned.  Hall  et  al.  vs. 
Carey,  Assignee.     5  Ga 289 

See  County  Officers.    See,  also,  Respective  Titles  of  Clerks,  Sheriffs,  dc.  dc. 

Overseer.     See  Principal  and  Agent,  II.  11. 


444  PARDON— PARENT  AND  CHILD— PARTITION. 


PARDON. 

.  So  far  as  the  public  is  interested  in  a  fine  imposed,  the  Executive  re- 
mission has  the  effect  to  restore  it  to  the  individual  fined,  although  it 
has  been  paid  over  to  the  Attorney  or  Solicitor  General,  and  by  him 
to  the  County  Treasurer,  before  the  Executive  pardon  was  granted. 
In  the  matter  of  the  Attorney  General.     1  Kelly &01 


PARENT  AND  CHILD. 

1.  The  father  has  the  legal  right  to  the  custody  of  his  children  ;  but 
Courts  of  Justice  may  control  this  right,  when  the  safety  or  interests 
of  the  child  imperiously  require  it.  In  the  matter  of  Mitchell.  It.  M. 
Charl 489 

See  farther.  Title  " Habeas  Corpus" 

Parol  Evidence.    See  Evidence,  V. 

PAfiOL  License.    See  Partition,  1. 

Pabol  Tedst  in  Land.    See  Equity,  I.  f. 

Paeties.     See  Pleading,  II, 


PARTITION. 

1.  A  and  B  were  joint  tenants  of  a  lot  of  land.  No  partition  had  ever 
been  made  between  them.  It  was  understood,  however,  that  A  should 
have  the  east,  and  B  the  west  end  of  the  tract.  B  agreed  that  A 
might  erect  a  mill  on  his  (A's)  half,  and  cut  as  much  timber  on  the 
west  half,  and  overflow  as  much  of  the  land  as  might  be  necessary  for 
that  purpose.  Afterwards,  B  sold  to  C,  the  latter  having  agreed  ex- 
pressly with  A  to  abide  by  these  stipulations,  which  B  exacted  of  him 
before  he  could  consent  to  sell.  After  the  dam  was  partly  constructed, 
and  timbers  collected,  for  building  the  mill,  C  sold  to  D,  who  shortly 
thereafter  notified  A  to  discontinue  the  work;  and  upon  his  refusal, 
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brought  liis  action  of  trespass  for  the  overflowing  of  his  land  by  the 
back  water :  Held,  that  under  these  circumstances  the  action  coxild 
not  be  maintained,  and  that  the  original  parol  agreement  could  not 
be  revoked  after  it  had  been  executed  at  the  defendant's  expense. 
Sheffield  et  al.  vs.  Collier.     3  Kelly 85 

2.  Although  Courts  of  Equity  have  concurrent  jurisdiction  with  Courts 
of  Law,  in  cases  of  partition,  as  a  general  proposition,  yet,  in  this 
Stat9,if  the  party  has  an  ample  and  adequate  remedy,  according  to  the 
provisions  of  our  Statute,  a  Court  of  Equity  will  not  assume  jurisdic- 
tion. But  when  it  appears  from  the  case  made,  that  there  is  any  ob- 
stacle in  the  way,  so  as  to  render  the  remedy  at  Law  less  ample  and 
adequate,  a  Court  of  Equity  will  maintain  its  jui'isdiction,  to  remove 
such  obstacle,  and  grant  adequate  relief.  Slogg-.  Adm'r,  Ac.  vs.  Cham- 
hen  et  al.     9  Ga 1 


PAETNEES  AND  PAETNEESHIPS. 

I.    GENERAL    PRINCIPLES. 

II.    POWERS    AND    LIABILITIES    OF    EACH   PARTNER. 
III.    PARTNERSHIP   PROPERTY   AND    RIGHTS    OF    CREDITORS. 
rv.    DISSOLUTION :    AND    HEREIN    OF   DEATH    OF   PARTNER  AND  SUR- 
ATTING   PARTNER. 

L    GENERAL  PRINCIPLES. 

1.  The  Courts  will  not  recognize  a  partnership  in  crime.    Bank  of  Oa. 

vs.  Clark.    Dudley ^" 

2.  As  a  general  rule,  one  partner  cannot  sue  another  at  Common  Law. 
Miller  vs.  Thorn.    R.  M.  Charl 180 

3.  If  one  of  two  parties  plaintiff,  being  partners  in  trade,  take  the  bene- 
fit of  the  Insolvent  Laws,  and  return  on  his  schedule  a  debt  due  by 
judgment  to  the  firm,  and  no  trustee  is  appointed  in  terms  of  the  law, 
to  take  charge  of  the  assets  returned,  no  process  can  be  issued  for  the 
collection  of  the  judgment.    The  State  vs.  Jjuckie.     Oa.  Dec.  part  1.     69 

4.  Payment  of  a  partnership  note  by  a  third  person,  for  one  of  the  firm, 
is  such  a  payment  as  to  prevent  such  third  person  from  recovering  it 
against  the  firm.     Childress  vs.  Stone  &  Guyton.     Ga.  Dec.  part  11....   157 
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5.  Where  two  or  ruore  persons  enter  into  an  agreement  to  purchase  cot- 
ton jointly;  to  advance  equal  portions  of  the  purchase  money ;  to  pay 
equal  portions  of  the  expense  of  transportation  of  the  same,  and  to 
sliare  in  the  loss  and  profits,  it  is,  in  judgment  of  law,  a  co-partnership 

for  a  single  adventure.     Solomon  vs.  Solomon,  Ex'r.     2  Kelly 26 

6.  Partners,  as  between  themselves,  may  alter,  modify,  or  partially  dissolve 
the  co-partnership  contract,  provided  they  do  not  violate  any  princi- 
ple of  law  or  public  policy.     Ibid. 

7.  The  Act  of  1820,  to  regulate  the  mode  of  prosecuting  actions  against 
joint  contractors  and  co-partners,  applies  as  well  to  joint  and  several 
contractors,  as  to  joint  contractors  only,  provided  they  are  sued  to- 
gether in  the  same  action.     Tedlie  vs.  Bill,     i  Kelly. 130 

8.  The  holder  of  a  pvomissory  note  is  bound  to  sue  a  dormant  partner  of 
the  makers,  not  generally  known  as  such,  when  notified  to  do  so  by 
the  surety  or  indorser.     Howard  vs.  Brown,  E£r.    3  Kelly 523 

9.  A  bill  filed  for  a  general  account  and  settlement  of  a  partnership, 
may  embrace  every  object  necessary  to  the  final  and  complete  adjust- 
ment of  the  concern,  without  being  demurrable  for  multifariousness. 
Wells  and  othen  vs.  Strange.  5  Ga.  22.  See,  also,  Warthen  vs.  Brant- 
ley (So  Daniel.    S  Ga 574 

10.  Upon  an  agreement  between  A  and  B,  that  A  should  take  cer- 
tain negroes  of  B,  and  work  them  in  a  blacksmith  shop,  furnish  all  sup- 
plies, pay  all  expenses,  and  give  B  one-half  of  the  nett  proceeds  of  the 
shop  for  the  use  of  the  negroes :  Held,  that  as  to  third  persons,  A  and 

B  are  partners.     Bvckner  vs.  Lee  et  al.    8  Ga 285 

11.  If  the  business  of  a  firm  is  conducted  by  one  of  the  partners,  and  his 
name  is  the  name  of  the  firm,  and  a  note  is  made  by  that  partner  in 
his  name,  the  fii'm  is  liable  thereon,  if  it  is  proven  that  the  note  was 
made  as  a  note  binding  the  firm,  or  that  the  consideration  of  the  note 
was  for  the  benefit  and  in  the  course  of  business  of  tlie  firm,  and  that 
the  payee  believed  these  things,  and  the  maker  sanctioned  hie  belief  by 
his  acts  and  representations.     Ibid. 

12.  If  money  is  borrowed,  or  a  purchase  made  by  an  individual  mem- 
ber of  a  partnership,  and  his  note  is  given  therefor,  it  is,  prima  facie, 
the  debt  of  the  individual;  but  the  holder,  in  an  action  against  the 
firm  for  the  consideration  of  the  note,  may  rebnt  this  presumption  by 
proof,  and  if  it  appear  that  the  credit  was  given  to  the  firm,  and  not 
the  individual,  if  the  money  or  the  projjerty  went  to  the  use  and  in  the 
course  of  business  of  the  firm,  it  will  be  liable.  If,  however,  the 
credit  was  given  to  the  individual,  the  firm  will  not  be  liable,  although 
the  money  or  property  went  to  the  use,  or  in  the  course  of  business  of 
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the  firm.     lu  that  case,  it  will  he  held  as  an  advancementby  the  mem- 
ber to  the  firm,  and  he  -will  become  a  creditor  of  the  firm.    Ibid. 


II.    POWERS  AND  LIABILITIES  OF  EACH  PARTNER. 

1.  While,  as  a  general  proposition,  one  partner  cannot  bind  another  by 
deed,  yet,  in  regular  com'se  of  business,  as  in  case  of  a  charter  party, 

he  may.     Adm'r  of  Straffin  vs.  Ifewell.     T.  TI.  P.  Chnrl 163 

2.  After  dissolution  of  co-partnership,  and  until  the  Statute  of  Limita- 
tions shall  have  attached  to  the  demand,  each  partner  has  the  power 
to  bind  his  co-partner  by  promises  which  shall  avoid  the  Statute. 
t'elluws  vs.  Guimarin  et  al.     Dudley 101 

3.  The  authority  of  one  partner  to  make  contracts  which  bind  the  whole, 
arises  from  the  confidential  nature  of  the  partnership  relation.  Brews- 
ter et  al.  vs.  Hardetnan  et  al.     Dudley 133 

4.  After  the  dissolution,  one  partner  cannot,  by  a  new  promise,  revive 
against  his  co-partners  a  debt  from  which  all  have  once  been  legally 
absolved;  and  therefore,  an  acknowledgment  of  a  debt  or  promise  to 
pay  it,  made  by  one  partner  after  dissolution,  and  after  the  bar  of  the 
Statute  has  attached,  does  not  revive  the  debt  against  his  co-partners. 
Ibid. 

6.  But  "upon  precedent  and  authority,"  the  promise  to  pay  by  one  part- 
ner, after  dissolution  and  before  the  bar  of  the  Statute  has  attached, 
will  be  binding  on  the  other  partners.     Ibid. 

6.  After  dissolution,  one  partner  cannot,  by  his  separate  acknowledg- 
ment, convert  an  open  account  into  a  liquidated  demand,  so  as  to 
charge  his  former  partners  with  interest.    Ibid. 

1.  If  one  of  two  partners  take  the  benefit  of  the  Insolvent  Laws,  the  oth- 
er partner  has  no  authority  to  collect  such  of  the  debts  of  the  firm  as 
are  placed  on  the  insolvent's  schedule.  State  vs.  Lv^kie.  Ga.  Dec. 
part  I 
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8.  One  partner  cannot  bind  the  firm  by  deed.    Donaldson  vs.  Kendall  et 

al.    Ga.  Dec.  part  II -  227 

9.  When  one  partner  fraudulently  misapplies  any  portion  of  the  part- 
nership funds  to  his  own  private  use,  without  the  knowledge  or  con- 
sent of  the  other  partners,  he  will  be  held  liable  for  the  same,  with  in- 
terest thereon  from  the  time  of  such  misapplication,  to  the  other  part- 
ners.    Solomon  vs.  Solomon,  Ex'r.    2  Kelly 2R 
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10.  Where,  however,  one  partner  drew  $3,500  of  the  joint  funds  of  the 
partuersliip,  with  the  express  assent  of  his  co-pavtner,  it  was  Held,  that 
he  was  not  liable  for  interest  thereon,  until  a  demand  was  made  upon 
him  to  account  therefor,  by  his  co-partner,  and  refused,  he  being  consid- 
ered in  default  only  from  such  refusal.     Ibid. 

11.  The  admissions  of  one  member  of  a  firm,  who  is  not  a  party  to  the 
suit,  when  the  Court  is  satisfiedthai thepartnershiphas'heeR established, 
may  be  given  in  evidence  to  charge  the  other  members,  but  not  other- 
wise.    McOutchin  vs.  Bankston.     2  Kelly 245 

12.  After  a  dissolution,  one  partner  cannot  bind  his  co-partner  by  anew 
contract,  as  an  indorsement,  even  though  it  be  for  a  debt  due  by  the 
partners  before  dissolution.    Humphries  vs.  Chastain.    5   Ga 166 

13.  In  order  to  sue  out  an  attachment  in  behalf  of  a  firm,  one  partner 
has  the  right  to  execute  a  bond  in  the  name  of  the  firm.  Lessee  of 
Wilson  and  another  vs.  Smith  &  Co.     8   Qa S51 

14.  The  answer  of  one  partner  to  a  bill  in  Equity,  containing  admissions 
against  the  interest  of  the  partnership,  although  not  filed  as  an  an- 
swer in  the  case,  may  be  read  in  evidence  as  a  written  admission,  on 
due  proof  of  its  execution.     Dennis  et  al.  vs.  Ray,  Receiver.    9  Ga.-  •  •  449 


III.    PARTNERSHIP  PROPERTY:  RIGHTS  OF  CREDITORS. 

1.  A  creditor  who  has  obtained  judgment  against  one  partner,  in  his  in- 
dividual capacity,  anterior  to  the  partnership,  may  levy  on  the  part- 
nership effects  and  sell  his  debtor's  interest  therein,  without  reference  , 
to  the  claims  of  the  creditors  of  the  fii-m.    Ex  parte  Slebbins  ij-  Mason. 
R.M.  Chart 'JT 

2.  If  one  of  two  partners  takes  the  benefit  of  the  Insolvent  Law,  the  oth- 
er partner  has  no  authority  to  collect  such  of  the  debts  of  the  firm  as 
are  placed  on  the  insolvent  schedule.  State  vs.  Luekie.  Qa.  Dec. 
part  II 
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S.  If  A  liolds  a  demand  against  B  <!s  C  as  partners,  and  C  is  dead,  and 
there  are  effects  of  the  firm  in  the  hands  of  B,  the  surviving  partner, 
sufficient  to  pay  the  del'l,  and  D  holds  property  conveyed  to  him  by 
C,  to  indemnify  him  as  surety  for  0;  upon  the  equities  subsisting  be- 
tween B  and  0,  Chancery  will  compel  A  to  proceed  against  the  prop- 
erty in  the  hands  of  B,  the  surviving  partner,  so  as  to  leave  ihe,prop- 
erty  conveyed  to  D  to  be  applied  to  his  remuneration  as  siu-ety  for  C. 
Newsom  et  al.  vs.  McLendon  et  al.     6  Ga 59 

4.  An  attachment  cannot  issue,  ordinarily,  for  a  partnership  debt,  against 
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one  of  the  partners  individually,  and  be  levied  on  the  partnership 
property,  on  the  ground  of  the  non-residence  of  the  defendant :  Secus, 
if  the  non-resident  were  the  only  survivor  of  the  firm.  Wiley  &  Go. 
vs.  Sledge.     8  Ga.., ,....,....,..   332 

5.  Where  goods  have  been  purchased  in  the  name  of,  and  on  the  credit 
of  one  co-partnership  firm,  and  turned  over  to  another  co-partnership 
firm,  composed  of  some  of  the  same  individuals,  ■without  any  l<majide 
or  iiaZwaftie  consideration  being  paid  therefor:  Held,  that  the  Court 
of  Equity  Tvill  aid  the  judgment  creditors  of  the  co-partnership  ma- 
king such  transfer,  to  follo-w  the  goods  into  the  hands  of  the  transfer- 
rees,  and  require  them  to  accoimt  for  such  goods,  or  the  proceeds  of 
the  sale  thereof,  and  apply  the  same  iu  satisfaction  of  their  judgments. 
Dennis  et  al.  vs.  Hay,  Receiver.     9   Ga — 449 

C.  The  rule,  that  thejoint  estate  is  to  discharge  the  joint  debts  ift  the  first 
place,  and  the  separate  estate  the  separate  debts,  and  that  neither 
can  invade  the  funds  of  the  other  until  that  particular  class  of  debts 
is  satisfied  out  of  it,  considered  and  questioned.  Cleghorn  vs.  The  Ihs. 
Sank  of  Columbus.    9  Ga -.-..- 819 

1.  Even  admitting  the  rule  as  a  principle  of  general  equity,  it  will  not 
be  enforced  to  the  exclusion  or  postponement  of  thejoint  creditors,  so 
long  as  they  have  recourse  at  Law  against  the  separate  estate.    Ihid. 

8.  It  is  only  when  the  legal  recourse  of  the  joint  creditors  against  the 
separate  estate  is  terminated,  and  they  have  no  claim  against  those 
assets,  except  in  Equity,  (as  in  case  of  death,  bankruptcy,  or  perhaps 
statutory  assignment  in  insolvency  of  a  partner,)  that  the  joint  credi- 
tors are  postponed.     Ibid. 

IV.  DISSOLUTION:  AND   HEREIN  OF  DEATH   OF  PARTNER  AND 
SURVIVING  PARTNER. 

1.  When  a  partnership  relation  ceases,  the  authority  which  grows  out  of 
it,  and  is  dependent  upon  it,  also  terminates  ;  except  so  far  as  a  con- 
tinuing authority  touching  the  unsettled  business  of  the  firm,  is  ex- 
pressly delegated  or  necessarily  implied  for  the  benefit  of  all  parties. 
Brewster  et  al.  vs.  Hardeman  et  al.     Dudley 139 

2.  After  the  dissolution  of  a  partnership,  one  partner  cannot  by  a  new 
promise,  revive  against  his  copartners  a  debt,  from  the  obligation  of 
which  they  have  all  once  been  relieved ;  and,  therefore,  a  promise  to 
pay  a  debt,  after  a  dissolution,  and  after  the  bar  of  the  Statute  has  at- 
tached, binds  none  but  the  partner  making  it.    Ibid. 

S.  But  according  to  "precedent  and  authority,"  if  the  promise,  although 
5'7 
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after  dissolution,  be  made  before  the  bar  of  the  Statute  has  attached, 
the  other  partners  will  be  bound  thereby.    I  bid. 

i.  After  dissolution,  one  partner  cannot  convert  an  open  account,  by  his 
individual  acknowledgment,  into  a  liquidated  demand  against  his  for- 
mer partners.     Ibid. 

6.  S  was  a  partner  with  M,  under  the  firm  of  M.  <fe  S. ;  and  with  T,  un- 
der the  style  of  S.  &  T.  After  the  death  of  S,  M,  as  the  surviving  part- 
ner of  M.  &  S.  sued  T,  as  the  surviving  partner  of  S.  &  T.  at  Common 
Law,  upon  transactions  which  had  been  held  between  the  two  firms  in 
the  life  time  of  S :  Seld,  that  such  action  would  not  be  maintained. 
Miller  vs.   Thorn.    R.  M.  Chart 180 

6.  A  warrant  of  attorney  to  carry  on  a  suit,  was  given  to  L.  &,  M.  attor- 
neys at  law  and  co-partners ;  judgment  was  obtained  thereon,  and  af- 
ter the  death  of  L,  sci.  fa.  was  issued  against  the  bail  by  M  &  N. 
who  had  entered  into  co-partnership  :  Held,  that  the  latter  firm  had 
authority  to  prosecute  such  process,  under  the  warrant  of  attorney. 
Nichols  et  al.  vs.  Dennis  et  al.    R.  M.  Chart. 188 

I.  If,  on  the  dissolution  of  a  firm,  power  be  given  to  one  partner  to  col- 
lect the  debts  thereof,  such  partner  may  execute  a  warrant  of  attor- 
ney for  self  and  partners,  for  the  purpose  of  authorizing  a  third  per- 
son to  collect  the  same.     Ibid. 

8.  Upon  the  death  of  one  member  of  a  firm,  the  representatives  of  de- 
ceased partner  become  tenants  in  common  with  the  survivor,  and  are 
entitled  to  an  account.    Shad  vs.   Fuller.    R.  M.  Char 601 

9.  But  the  survivor  is  alone  responsible  at  Law  for  the  joint  debts,  and 
therefore,  the  right  of  possession  and  disposition  of  the  joint  effects 
remains  with  him.     Ibid. 

«10.  An  injunction  will  not  be  granted  at  the  instance  of  representatives 
ofdeceased  partner,  to  restrain  the  survivor  from  selling  joint  effects 
at  public  sale,  where  there  is  no  charge  of  fraud,  misconduct  or  in- 
solvency, and  no  proof  that  the  account  has  been  withheld  for  an  un- 
reasonable time.     Ibid. 

II.  There  can  be  no  objection  to  a  public  sale  made  of  the  joint  effects 
at  a  public  time  and  place.    Ibid. 

12.  A  surviving  partner  is  entitled  to  the  control  of  the  partnership  ef- 
fects, for  the  payment  of  debts,  and  for  the  residue  he  is  responsible, 
not  to  the  widow  and  children  of  the  deceased  partner  with  whom  there 
is  no  privity,  but  to  the  executor  or  administrator,  who  alone  can  de- 
mand his  part  of  the  partnei"ship  effects,  after  the  payment  of  debts. 
Administraior  of  Spann  vs.  Executor  of  Fox.     Ga.  Dec.  part  !• 1 
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13.  Asurviving  partner  is  liable  to  the  representative  of  a  deceased  part- 
ner, for  a  moiety  of  the  profits  of  the  partnership  effects  used  in  trade ; 
or  if  he  employs  them  and  makes  interest,  for  the  interest  on  his  own 
share,  deducting  necessary  expenses.    Ibid, 

14.  The  executor  of  a  deceased  partner  cannot  be  sued  at  Law  for  a 
partnership  debt.    Roosevelt  &  Baher  vs.  McDowell,  En! r     \  Kelly ...  i'iZ 

15.  The  surviving  co-partner  is  alone  liable  to  be  sued  at  Law  for  the 
firm  debts.     Ibid. 

1 6.  Partners,  as  between  themselves,  may  alter,  modify,  or  partially  dis- 
solve the  co-partnership  contract  :  provided,  they  do  not  violate  any 
principle  of  law  or  public  policy.    Solomon  vs.  Solomon,  Mx'r.    2  Kelly,  206 

17.  After  a  dissolution,  one  partner  cannot  bind  his  co-partner  by  a  new 
contract,  as  an  indorsement,  even  though  it  be  for  a,  debt  due  by  the 
partners  before  dissolution.    Humphries  vs.  Chastain.    5  Qa 166 

Patkom.     See  Pleading  IV.  23. 


PAYMENTS. 

I.    GENERALLY, 
n.    APPLICATION  OF   PAYMENTS. 

I.  GENERALLY. 


1.  A  payment  to  a  person  who  has  no  power  to  receive,  becomes  valid 
by  a   subsequent  ratification   by  the  creditor.     Dews  vs.    Pickard. 

R.  M.  Char •ilS 

2.  But  where  the  creditor  does  not  ratify  the  act  of  an  individual  re- 
ceiving money  for  him  without  authority,  but  merely  assents  to  re- 
ceive the  liability  of  a  third  person,  for  the  payment  of  his  debt  due 
by  his  debtor,  the  latter  will  not  be  discharged,  unless  it  be  expressly 
agreed  to  run  the  risk  of  the  solvency  of  the  person  who  comes  in  aid 
of  the  debtor  and  to  discharge  the  latter,  or  unless  the  creditor  has 
thereby  received  payment  of  his  debt,  or  has  debarred  himself  from 
recovering  by  laches.    Ibid. 

3.  Thus,  where  M,  without  any  authority  from  the  creditor,  D,  for  his 
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own  convenience  entered  into  an  arrangement  with  the  debtor,  P,  (his 
partner,)  by  which  M  assumed  the  payment  of  the  money  due  to  D  ; 
but  there  was  no  agreement  in  relation  to  this  settlement  between  P, 
the  debtor,  and  D,  the  creditor,  and  the  only  evidence  of  assent  shown 
on  his  part,  was  a  charge  made  by  him  against  M,  of  the  amount  of  the 
due  bill  of  P,  in  an  account  exhibited  for  the  purpose  of  submitting 
all  matters  between  them  for  arbitration;  Held,  that  these  facts  did 
not  constitute  a  legal  payment  of  tlie  debt  from  P  to  D.    Ibid. 

4.  Payment  of  a  partnership  note  by  a  third  person  for  one  of  the  firm, 
is  such  a  payment  as  to  prevent  the  third  person  from  recovering  it 
from  the  firm.     Oliildress  vs.  Stone  &  Guyton.      0-a.  Dee.  part  II. 157 

5.  "Where  the  surety  to  a  contract  pays  it  off,  it  is,  in  contemplation  of 
law,  a  payment  made  for  the  principal  debtor,  and  he  may  recover  it 
in  an  action  against  the  principal  for  so  much  money  paid  to  his  use. 
Per  "Waknee,  J.  in  Whitehead  vs.  Peck.     1  Kelly 155 


C.  If  parties  think  proper  to  treat  property  delivered  in  payment,  and 
received  as  cash,  they  have  a  legal  right  to  do  so,  and  such  payment, 
in  judgment  of  law,  will  be  considered  as  a  cash  payment.    Ibid 

I,  Payment  of  an  execution  to  the  plaintiff,  by  the  collecting  offi- 
cer, without  stipulating  at  the  time,  that  it  is  to  be  kept  open  for  his 
benefit,  operates  as  a  full  discharge_  and  satisfaction  of  the  debt. 
Arnett  vs.  Cloud  et  al.     2  JCelly 65 

8.  So  also,  money  paid  upon  an  open  execution  in  the  hands  of  the  Sheriff 

or  bis  deputy,  discharges  the  defendant.    Maithis  vs.  Pollard.   5  Kelly.     4 

9.  In  actions  against  agents,  for  money  voluntarily  paid  by  mistake  in 
fact,  the  true  distinction  is,  where  the  agent  has  paid  the  money  over 
to  his  principal  in  good  faith,  he  is  not  personally  liable  ;  but  when  he 
has  not  paid  the  money  over,  or  before  such  payment,  he  has  notice  of 
the  mistake,  and  is  required  not  to  pay  it,  then  he  is  personally  re- 
sponsible, although  payments  to  his  principal  may  have  been  made. 
Xaw  vs.  Nunn.     3  Kelly 93 

10.  A  promissory  note,  given  with  an  express  understanding,  will  ope- 
rate as  payment  of  a  pre-existing  debt.    Mims  vs. McDowell.    iGa..  1B2 

II.  If  A  gives  his  promissory  note  to  B,  in  liquidation  of  the  book  debt 
of  C,  without  other  proof,  it  does  not  amount  to  payment  of  C's  ac- 
count.    Butts  vs.  Cuthhertson  et  al.     &  Ga 166 

12.  One  simple  contract  does  not  merge  or  extinguish  another.  Wylly 
H  al.  vs.  Collins  &  Co.     9  ffa 223 
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IB.  A  bill,  acceptance,  or  promissory  note,  either  of  the  debtor  or  third 
person,  is  not  a  payment  or  extinguishment  of  a  debt,  unless  accepted 
as  such.    Ibid. 

14.  The  circumstance  of  the  note  or  bill  being  given  by  an  agent  of  the 
principal  debtor,  cannot  vary  the  question.     Ibid. 

15.  If  the  written  promise  of  the  principal  debtor  does  not  discharge 
the  debt,  a  fortiori,  the  note  of  the  agent  can  have  no  higher  eflScacy. 
Ibid. 

16.  A,  the  indorsee  of  a  negotiable  note  given  by  B,  placed  the  same  in 
the  hands  of  an  attorney  for  collection  ;  B,  as  collateral  security  for 
the  payment  of  the  note,  placed  in  the  hands  of  A's  attorney  a  larger 
amount  of  notes  and  other  evidences  of  debt  against  third  persons,  ta- 
king a  receipt  therefor  from  A's  attorney,  in  -which  the  attorney  stip- 
ulates, as  soon  as  he  collected  suflScient  to  pay  the  note  of  A,  to  de- 
liver the  same  to  B,  and  pay  him  any  balance  there  might  be  remain- 
ing: Held,  that  this  did  not  amount  to  a  satisfaction  of  B's  note,  nor 
to  an  agreement  not  to  sue,  until  the  securities  mentioned  therein 
were  collected.     Pennington  vs.  Watson  et  al.     Dudley 98 

17.  Where  a  note,  represented  as  good,  is  taken  in  payment  of  property, 
and  it  proves  to  be  valueless,  the  party  receiving  it  may  tender  it 
back  and  recover  the  price  of  the  projDCrty.  Walker  vs.  Tatum.  Ga. 
Dec.  part  II 161 

See  Administrators  and  Mxecutors,  II.  2;  Prmnissory  Notes,  I.  S. 


■  II.    APPLICATION  OF  PAYMENTS. 

1.  Where  neither  debtor  nor  creditor  has  directed  the  application  of  the 
payment  made,  the  Court  is  vested  with  the  discretion  to  apply  it  ac- 
cording to  the  justice  of  the  case.     Dews  vs.  Fiekard.    R.  M.  Gharl.  479 

2.  The  general  rule  is,  where  there  are  distinct  demands  due  by  the 
debtor  to  the  creditor,  and  a  payment  is  made  by  the  debtor,  he  has 
a  right  to  direct  its  application ;  but  if  the  debtor  neglect  to  make  a 
specific  application  of  the  payment  at  the  time,  then  the  right  of  ap- 
plication devolves  on  the  creditor.     Rackley  vs.  Pearce.     1  Kelly 242 

3.  A  plaintiff  having  two  executions  in  the  hands  of  the  Sheriff,  which 
are  liens  on  money  arising  from  the  sale  of  defendant's  property,  can- 
not apply  the  fund  to  the  younger  ;  but  the  law  will  appropriate  it  to 
the  older.    Newton  vs.  Nunnally.    4   Oa 366 

Perjury.    See  Criminal  Law. 
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PHYSICIANS. 

1.  Notes,  bonda  and  other  aaaumptions  made  to  a  person,  as  a  physician 
or  surgeon,  the  consideration  of  which  is  services  rendered  in  prescri- 
bing for  the  cure  of  diseases,  without  a  license :  Held,  to  be  null  and 
void.  So,  also,  every  obligation  which  springs  out  of  the  exercise  of 
the  profession  of  medicine  without  a  license.  Ooyle  vs.  Campbell,  10 
Ga B70 

See  Evidence,  IV.  42. 


PILOTS  AND  PILOTAGE. 

1.  The  5th  section  of  the  Act  of  1799,  which  vests  the  Commissioners  of 
Pilotage  with  power  to  decide,  adjust  and  regulate  any  damage,  dis- 
pute, complaint  or  difference  arising  between  or  against  master  and  pi- 
lot, for  pilotage  or  any  other  matter  relating  to  the  business  of  a  pilot, 
does  not  deprive  the  Justice's  Court  of  jurisdiction  over  a  demand  for 
pilotage,  where  such  demand  does  not  exceed  thirty  dollars.     Taylor 

vs.  Thomas.     Dudley 59 

2.  The  neglect  or  refusal  of  a  pilot  to  board  a  vessel,  by  which  damage 
ensues  to  her,  may  be  proceeded  against,  under  the  5th  section  of  the 
Act  of  1*799,  if  the  claim  for  damage  does  not  exceed  1100.  Com.  of 
Pilotage  vs.  Lowe  et  al.     H.  M.  Charl 298 

3.  And  the  claim,  and  not  the  measure  of  damages  assessed  by  the  Com- 
missioners, is  the  test  of  the  jurisdiction.    Ibid. 

4.  But  the  non-payment  of  the  fine  assessed  under  the  5th  section,  will 
not  authorize  the  Commissioners  to  suspend  the  pilot  from  the  exei'- 
cise  of  his  duties.    Ibid 

5.  The  'ith  section  of  the  Act  of  1799,  directs  that  the  license  of  a  pilot 
shall  be  revoked  by  the  Commissioners  of  Pilotage,  "  if  he  shall  be 
found  not  sufficiently  skilled,  or  shall  become  incapable  of  acting,  or 
shall  be  negligent  or  misbehave  in  his  duty  towards  the  Commission- 
ers:" Held,  that  the  neglect  of  a  pilot  in  not  boarding  a  vessel  when 
he  ought  to  have  done  so,  would  authorize  his  suspension  under  this 

•   section.    Low  vs.  Com.  of  Pilotage.    R.  M,  Charl 302 
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6.  And  it  is  not  necessary,  to  make  the  sentence  of  suspension  legal,  that 
a  formal  judgment  should  be  entered  up.    Ibid. 

1.  The  oflSoe  of  a  pilot  is  not  a  public  one ;  it  is  a  private  profession,  trade 
or  calling.    Ibid. 

Plank  Roads.    See  Rail  Roads  and  PlanJc  Roads. 


PLEADING. 

I.    GENERAL    PRINCIPLES. 
II.    OF    THE   PARTIES. 

III.  OF    THE   PETITION    OR   DECLARATION. 

IV.  OF   DEMURRERS,    PLEAS    AND    ANSWERS. 

V.    DEFECTS    AND    IRREGULARITIES    CURED    BY    PLEADING    OR   VER- 
DICT. 

As  to  Pleading  in  Criminal  CA3Ea,  see  Criminal  Lwio. 
As  to  Pleading  in  Eruitv,  see  Equity,  III. 
As  to  Amendments,  see  Amendments. 


I.    GEIN'ERAL  PRINCIPLES. 

1.  Under  our  Judiciary  system,  a  party  may  plead  whatever  he  pleases, 
and  in  any  shape  or  form  he  may  think  proper  ;  but  having  pleaded,  he 
will  be  confined,  in  his  defence,  to  his  pleas.    FiUgerald  vs.  Garvin  et 

al.    T.  U.P.Gharl • ^^^ 

2.  Where  defendants  were  sued  in  assumpsit,  as  executors  de  son  tort, 
and  pleaded,  non  assumpsit  ne  ungues  executor,  and  that  they  never  in- 
termeddled, the  Court  would  not  allow  a  separate  trial  of  each  plea. 
Brodnax  vs.  Brown  et  al,  Ex'rs.     Dudley 202 

3.  When  the  proper  pleadings  have  been  dispensed  with,  by  agreement 
between  the  parties,  they  may  be  entered  at  any  time,  nunc  pro  tunc, 

for  the  sake  of  the  record.     Boog  et  al.  vs.  J.  4-  J-  Bayly.    R.  M.  Chart  190 

4  The  25th  section  of  the  original  charter  of  the  Central  Bank  of  Geor- 
'  gia  limited  loans  to  any  one  person  to  $2500.  In  a  suit  by  the  bank 
upon  a  renewal  note,  under  the  amended  charter  of  1S29,  or  on  a  bill 
of  exchange  discounted  or  purchased  under  the  Act  of  1838,  for  the 
purpose  of  remitting  funds  to  pay  interest  on  the  State's  bonds  or  for- 
eio'n  debt,  it  is  not  necessary  to  set  out  these  acts  as  exceptions  to  the 
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limitation  contained  in  the  original  charter,  and  to  aver  that  the  debt 
sued  on  was  contracted  under  the  powers  which  they  confer.  These 
Acts  were  passed  to  extend  the  original  charter,  by  clothing  the  bank 
with  additional  authority,  and  the  Courts  are  bound  to  observe  these 
provisions.     Bond  vs.  The  Central  Bank.     2  Kelly 101 

5.  Where  the  indictment  alleges  an  offence  to  have  been  committed  in 
the  year  1S46,  the  Court  will  presume  it  to  be  in  the  year  of  our  Lord, 
lS4f..     Hall  vs.  The  State.     '6  Kelly 22 

6.  Harman  for  Herman,  held  not  to  be  a  misnomer.     Kalm  vs.  Herman. 

••',  Kelly 269 

7.  After  a  demurrer  has  been  argued  and  overruled,  and  the  defendant 
has  permitted  the  time  for  pleading  to  elapse,  the  Court  may,  in  its 
discretion,  refuse  him  leave,  unless  satisfied  that  it  is  necessary  ta  at- 
tain justice,  and  that  the  application  is  not  for  delay  or  vexation.  Al- 
exander, Adm'r,  vs.  Sutlive.     3  Kelly 30 

8.  The  English  i-ule,  that  when  a  plaintiff  demurs  to  a  plea,  the  demur- 
rer runs  through  the  whole  record,  and  it  is  the  duty  of  the  Court  to 
give  judgment  against  the:  party  first  in  default,  is  not  applicable  to 
our  Courts.     Wynn  vs.  Lee.     5  Ga ■ ill 

9.  In  Georgia,  upon  a  plea  of  the  Statute  of  Limitations,  and  in  all  other 
cases,  the  plaintiff  is  entitled  to  prove  new  mattei',  in  avoidance  of 
the  plea.     Henry  vs  Peters.     5  Ga SU 

10.  The  provision  in  the  Judiciary  Act  of  1799,  inhibiting  defendants 
from  denying  any  deed,  bill,  bond,  single  or  penal  note,  draft,  receipt 

■  or  order,  unless  upon  oath,  applies  to  such  iastruments  only,  as  are 
the  foundation  of  the  suit,  and  not  to  such  as  are  collaterally  intro- 
duced in  evidence.     Williams  vs.  Rawlins.     10   Ga 491 

11.  It  is  no  error  to  refuse  to  charge  the  Jury  as  to  a  matter  of  pleading, 
that  being  an  issue  of  law,  determinable  only  by  the  Court.   HotchTciss 

vs.  Newson.     10    Ga 660 

12.  General  remarks  respecting  pleading.     Ihid. 

13.  A  rule  against  the  Sheriff  to  pay  over  money,  is  not  sufficiently  cer- 
tain, unless  it  state  the  Court  in  which  the  judgment  and  execution 
claiming  the  money  was  had.     Bethune  vs.  Bonner.     2  Kelly 169 
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II.     OF  THE  PARTIES. 

1.  An  objectioU  to  aa  application  for  dower,  on  the  ground  of  the  want 
of  proper  parties,  should  be  made  in  a  motion  to  quash,  or  by  plea  in 
abatement ;  it  is  no  ground  for  a  new  trial.   Fitsgerald  vs.  Garvin  et  al. 

T.  V.  P.  CJiarl , 28S 

2.  The  executor  or  administrator,  and  not  the  heir,  is  the  proper  party  to 
be  made  defendant  in  foreclosure,  in  the  event  of  the  mortgagor's 
death  before  foreclosure.  Adm'rs  of  Magmder  vs.  Adm'rs  of  Offutt. 
Dudley , 227 

3.  And  the  rule  is  the  same,  both  as  to  realty  and  personalty.    Ibid. 

4.  The  same  person  cannot  be  plaintiff  and  defendant  in  the  same  suit, 

at  Common  Law.     Miller  vs.  Thorn.    R.  M.  Otmrl 180 

5.  As  a  general  rule,  it  is  true,  that  suits  should  be  brought  by  the  person 
having  the  legal  interest  in  contracts ;  but  in  the  case  of  negotiable 
notes,  suits  may  be  brought  in  the  name  of  persons  having  no  such  in- 
terest. They  may  sue  as  trustee  for  the  persona  having  the  real  inter- 
ast.    Field  vs.  Thornton.     1  Kelly,  306.     See  also,  Nisbet  vs.  Lawson. 

]  Kelly 284 

6.  The  entry  of  "  parties  made  "  on  the  motion  docket,  is  insufficient  to 
make  the  representative  of  the  deceased  plaintiff  or  defendant  a  par- 
ty. There  must  be  a  judgment  rendered  and  entered  on  the  minutes. 
Bryant  et  al.  vs.  Owens  and  Wife.     1  Kelly Z&l 

1.  Under  the  Judiciary  Act  of  1799,  where  both  plaintiff  and  defendant  die 
before  scire  faeiashad  issued  to  make  parties,  the  action  does  not  abate, 
but  parties  maybe  made  and  the  action  proceed.  Executor  of  Hender- 
son vs.  Alexander's   Administrator.     2  Kelly ; . . .     82 

8.  In  a  claim  case  pending  in  the  name  of  A,  for  the  use  of  B,  adminis- 
trator of  D,  B  dies :  Held,  that  the  suit  abated  until  the  legal  repre- 
sentative of  D  should  be  made  a  party.  Barker  vs.  Betlmne  and  anoth- 
er.    3  Kelly - 160 

9.  Where  letters  testamentary  were  revoked  under  the  Act  of  1834,  on 
account  of  the  birth  of  a  posthumous  child,  and  an  intestacy  declared, 
neither  by  the  Common  or  Statute  Law  of  England,  nor  the  Acts  of 
our  own  Legislature,  can  the  newly  appointed  administrator  be  made 
a  party  defendant  to  a  suit  pending  against  the  removed  executor. 
Martin,  Adm'rx,  vs.  Broach,  Ex'r.    6  &a 21 

58 
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10.  A  party  may  use  the  name  of  another  person  as  plaintiff  in  a  suit, 
without  his  authority  or  consent,  upon  indemnifying  him  for  costs,  if 
the  use  of  such  person's  name  is  necessary  to  the  assertion  of  his  legal 
rights.    Eargraves  vs.  Lewis.     6  Ga 207 

11.  Where  an  action  of  trover  is  brought  by  trustees,  ii  whom  the  legal 
title  is  vested,  for  the  recovery  of  a  negro,  the  allegation  that  they 
sue  "  for  and  in  behalf  of  one  of  the  cestui  que  trust,"  is  surplusage, 
the  trustees  being  the  real  parties.  Sehly  vs.  Lyon  and  another,  Trus- 
tees, <$■<;.     6  Ga 530 

12.  In  an  action  by  the  vendor  on  a  covenant  made  by  the  pm-chaser  in 
the  deed,  the  assignees  of  the  purchaser  cannot  be  joined  with  him  as 
parties  defendant.     Brooks  vs.  The  Water  Lot  Co.    1  Ga 101 

13.  The  name  of  a  party  may  be  used  as  the  lessee  of  the  plaintiff  in 
ejectment,  even  against  his  consent,  where  he  is  indemnified  against 
costs ;  Provided,  such  use  of  his  name  is  necessary  and  important  to 
the  assertion  and  successful  prosecution  of  the  rights  of  another  party. 
EngHshvs.  Doe  ex  dem.  Register.    1  Ga i .  881 

14.  The  Justices  of  the  Inferior  Court  are  not  the  legal  obligees  of  an 
administrator's  bond,  payable  to  the  Justices,  &c.  sitting  as  a  Court  of 
Ordinary,  so  is  to  authorize  them  to  maintain  suit  on  such  bond.    The 
Justices,  ^c.  vs.  Wooien  et  al.    1  Ga 465 

16.  A  previous  warrantor  of  the  title  may  be  a  co-defendant  in  au  ac- 
tion of  ejectment,  provided  he  would  be  amenable  in  damages  in 
case  of  eviction.    Redioine  vs.  Brown  et  al. 311 

16.  On  the  application  for  dower,  under  the  Act  of  1824,  the  owner  of 
the  land  is  such  a  party  in  interest  as  the  Statute  contemplates,  and 
should  be  notified  of  the  intended  application.  Chapman  vs.  Schroder. 
10  Ga.. 321 

See  Abatement. 


III.   OF  THE  PETITION  OR  DECLARATION. 

1.  A  general  declaration  for  goods,  wares  and  merchandize,  a  bill  of  par- 
ticulars is  bad.    Martin  vs.  Administrator  of  Th/ffe.    Btidley If 

2.  And  when  the  account  sued  on  was  a  sitigle  item,  charged  in  the  books 
thus,  "  Bills  receivable  to  merchandise,"  and  a  verdiet  had  been  rendered 
for  plaintiff,  the  Court  granted  a  new  trial,  declaring  that  the  entry 
wag  too  general  to  prove  the  sale  and  delivery  of  any  particular  goods ; 
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and  although  the  defendant  had'  waived  the  bill  of  parcels,  plaintiff 
must  prove  the  particular  items.    1  bid. 

3.  A  count  in  tort  cannot  be  joined  with  one  in  assumpsit.  Hitt  and 
Dill  vs.  lAppitt.     Oa.  Dec.part  II. , 89 

4.  Where  assumpsit  is  the  proper  remedy,  a  scienter  is  not  necessary  to 
enable  a  party  to  recover  for  fraudulent  representations.  Hence,  al- 
leging fraud  and  scienter  is  mere  surplusage,  and  will  not  make  the 
count  sound  in  tort  so  as  to  constitute  a  misjoinder  with  a  previous 
money  count.    Ibid. 

5.  A  declaration  in  attachment  need  not  recite  the  previous  proceedings, 
which  are  already  part  of  the  record.    Bell  vs.  Hobbs.     Oa.  Dec.part 

II. 144 

6.  In  assumpsit,  all  the  facts  being  stated  from  which  the  law  implies  a 
promise,  a  formal  allegation  of  a  promise  is  not  necessary.    Ibid. 

I,  Different  counts  may  be  joined  in  all  cases,  where  the  same  judgment 
can  be  rendered,  and  where  different  pleas  are  put  in,  provided  the 
same  judgment  may  be  rendered  on  all  the  counts.  Mahaffey  vs. 
Petty  et  al.     1  Kelly 264 

8.  There  must  be  a  time  averred  in  the  writ,  when   every  material  or 

'  traversable  fact  transpires.    Bond  vs.  7  he  Central  Bank.     2  Kelly..     99 

9.  In  a  suit  by  the  bearer  against  the  maker  of  the  note,  the  omission  in 
the  declaration  to  allege  the  time  when  the  note  was  transferred,  is 
cured  by  verdict  or  confession  of  judgment.    Ibid. 

10.  No  promise  need  be  alleged  in  the  declaration,  when  the  facts 
set  forth  show  a  legal  liability  without  it.     I  bid. 

II.  A  note  given  for  rent  of  a  storehouse,  is  described  in  the  plaintiff's 
writ  as  given  for  rent,  omitting  the  words  of  storehouse :  Held,  not  to 
be  a  fatal    variance  under   our  Statute.     White  et  al.  vs.   Molyneux. 

2  Kelly 126 

12.  A  declaration  with  the  common  counts  for  money  had  and  received, 
and  for  money  paid,  laid  out  and  expended,  without  specification  by 
bill  of  particulars,  or  otherwise,  on  what  account  specially  it  was  re- 
ceived or  paid  out,  is  defective ;  but  it  is  such  a  defect  as  is  amenda- 
ble, and  being  cured  by  a  verdict,  is  not  good  in  arrest.  Dill  etal.  vs. 
Jones.     3  Kelly • 80 

13.  A  count  in  trover,  in  the  usual  form,  is  not  demurrable.  The  Statute 
of  1847,  prescribing  a  form  of  declaration  to  recover  personal  proper- 
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ty,  is  permissive  only,  and  not  compulsory.     The  Mayor,  Sfc.  Oolwnbus, 
vs.  Howard.    6  Ga 213 

14  Where  an  action  on  a  Sheriff's  bond  is  brought  for  the  purpose  of  reco- 
vering a  sum  of  money  found  to  be  due  to  two  jointly,  on  an  order  ab- 
solute against  the  Sheriff,  it  is  no  objection  to  the  sufficiency  of  the 
breaches  assigned,  that  the  declaration  does  not  state  the  amount  of 
the  interest  of  each  in  that  sum.  Towns,  Governor,  vs.  Hicks  and  Webb. 
6  Ga 235 

15.  In  the  sale  of  a  slave,  where  there  is  a  contract  of  warranty,  the  pur- 
chaser may  consider  the  contract  as  a  nullity,  and  bring  his  action  on 
the  case  for  deceit ;  and  in  such  action  it  is  not  necessary  that  he 
should  set  forth  the  contract.    Dye  vs.  Wall.    6  Ga 684 

16.  In  suing  on  bank  bills,  it  is  not  necessary  to  describe  them  by  set- 
ting forth  the  numbers  and  letters.     Carey,  Assignee,  vs.  Greene.   1  Ga.    19 

17.  Declarations  on  attachments  must  be  filed  at  the  first  term.  Bird- 
song  &  Sledge  vs.  Brooks.    1  Ga 88 

18.  The  consent  rule  in  ejectment  is  always  considered  as  filed,  and  ad- 
mits lease,entry  andouster.  Hilliard  tis.  Doe  ex  dem.  Connelly.  1  Ga 172 

18.  The  fictitious  form  of  pleading  in  ejectment:  Held,  to  be  sufficient. 
Ibid. 

20.  The  Sd  section  of  the  Act  of  134:7,  entitled  "  an  Act  to  simplify  and, 
cm'tail  pleadings  at  Law,"  does  not  include  an  agreement  to  pay  cer- 
tain specific  articles,    Phillips  vs.  Dodge.    8  Ga •  •  •  •     61 

21.  A  declaration  on  notes,  payable  in  specific  articles,  held  to  be  bad 
without  an  averment  of  the  value  of  those  articles  at  the  maturity  of 
the  notes,  and  that  the  notes  being  offered  in  evidence  were  properly 
rejected,  because  of  the  variance  between  the  allegation  and  the  proof. 
Ibid 

22.  At  Common  Law,  after  the  cause  has  gone  to  the  Jury,  such  a  de- 
fect is  not  amendable.     I  bid  i 

2.3.  If  the  declaration  allege  a  special  contract  for  the  rent  of  mills,  to 
be  paid  in  repairs,  and  it  is  proven  on  the  trial,  the  plaintiff  cannot  re- 
cover on  the  common  count  for  a  quantum  meruit,  but  will  be  held  to 
the  special  contract,  and  the  measure  of  damages  is  the  value  of  the 
repairs  agreed  to  be  made,  and  the  loss  sustained  by  the  failure  to 
make  them.    Baldwin  vs.  Lesseur.    S  Oa 71 

24.  Where  a  request  is  a  condition  precedent  to  liability ,  it  mustbespe- 
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cially  averred  in  the  declaration,  with  time  and  place,  and  by  whom, 
and  to  whom  made.  It  must  be  so  set  forth,  as  that  the  Com-t  may 
judge  whether  it  is  made  according  to  contract.  Montgomery,  Adm'r, 
&c.  vs.  Evans.     8  Ga 178 

26.  An  allegation,  that  defendant  caused,  by  the  erection  of  a  miildam, 
"  an  unhealthy  pond  of  standing  water,"  is  not  sufficient  to  authorize 
testimnny  as  to  sickness  of  plaintiff  in  consequence  of  the  pond. 
Mo  iris  vs.  Mc  Gamy.   9    Ga 160 

26.  The  plaintiff  is  not  obliged  to  spread  out  his  proof  upon  the  record. 
Gilmer  vs.  Allen.    9  Ga 203 

27.  If  the  declaration  avers  that  the  principal  executed  the  bond, 
(which  is  the  subject  of  suit,)  by  his  agent,  it  is  sufficient.     Jbid. 

28.  Under  onr  Judiciary,  profert  in  curiam  is  necessary  to  be  made 
by  the  plaintiff,  of  any  note  or  other  instrument  which  is  the  founda- 
tion of  the  action.     Smith  vs.  Simms,. Adm'r.     'd  Ga ' 418 

29.  In  declaring  upon  a  promise,  it  is  not  necessary  to  set  it  out  in 
hoec  verba.  It  will  be  sufficient  to  set  it  out  according  to  its  legal  ten- 
or and  effect.     Ihid. 

80.  Where  the  occupancy  of  the  premises  of  the  plaintiff  is  admitted  by 
the  defendant,  and  there  is  no  agreement  as  to  the  amount  of  rent  to 
be  paid,  the  demand  of  the  plaintiff  is  a  claim  existing  in  account,  and 
is  within  the  provisions  of  the  Act  of  1847,  and  may  be  prosecuted 
under  the  form  prescribed  therein.  Cameron  vs.^ Moore  and  Wife.  10 
Ga 368 

31.  The  forms  prescribed  under  that  Act  are  not  amendable,  except  to 
make  them  conform  to  the  forms  laid  down  in  the  Act.    Ibid. 

32.  A  count  in  trover  cannot  be  joined  with  a  count  in  trespass.  Cren- 
shaw vs.  Moore.     10  Ga 384 

See  Lien,  1.2;  Process. 

IV.     OF  DEMURRERS,   PLEAS  AND  ANSWERS. 

1.  To  an  action  of  debt  upon  notes  given  for  the  pui-chase  of  land,  de- 
fendant will  not  be  permitted  to  plead  misrepresentations  of  the  value 
and  quality  of  the  land,  made  by  the  vendor ;  nor  will  the  plea  of  par- 
tial failure  of  consideration  avail  him.    Hintonvs.  Scott.    Dudley...   246 

2.  Non -residence  must  be  pleaded,  and  cannot  be  taken  advantage  of, 

on  motion  in  arrest  of  judgment.    Slaughter  v>.  Tompkins.    Dudley...  l\1 
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3.  IjDder  our  Judiciary,  no  evideuce  is  admissible  under  the  general  is- 
sue, except  such  as  disproves  the  cause  of  action.  All  matters  in  sat- 
isfaction or  in  avoidance,  must  be  specially  pleaded.  Longslreet  vs. 
lieeside  ^  Fuller.     Oa.  Dec.  part  II. 89 

4.  The  Judiciary  Act  of  1799,  requires  of  the  plaintiff  that  he  file  his  pe- 
tition in  writing,  which  shall  contain  the  charge,  allegation  or  de- 
mand, plainly,  fully  and  distinctly  set  forth ;  and  of  the  defendant, 
that  he  shall,  on  or  before  the  last  day  of  the  term  to  which  the  peti- 
tion is  returnable,  make  his  defence  or  answer  in  writing,  which  shall 
plainly,  fully  and  distinctly  set  forth  the  cause  of  his  defence:  Held, 
that  evidence  of  illegality  of  consideration,  could  not  be  admitted  un- 
der the  plea  of  the  general  issue.    Johnson  et  at.  vs.  Ballingalt.   1  Kelly    70 

6.  Also,  that  under  the  general  issue,  evidence  of  a  special  contract 
made  with  the  plaintiff,  exempting  the  defendant  from  liability,  is  in- 
admissible.   Buchanan  ei  al.  vs.  Jones.     1  Kelly , 267 

6.  In  the  plea  of  usury,  the  time  when  the  original  loan  was  negotiated, 
as  well  as  the  amount  of  usury  taken  and  reserved,  are  material  facts, 

Winkler  vs.  Scudder.     1   Kelly 134 

7.  The  plaintiff  is  not  required  to  produce  evidence,  to  explain  any  al- 
teration in  the  inatrumeut  sued  on,  where  it  is  declared  upon  as  al- 
tered, unless  the  same  is  denied  by  the  defendant  on  oath,  in  his  an- 
swer.    Tedlie  vs.  Dill.     2  Kelly 131 

8.  A  plea  puis  darrein  continuance  by  an  executor,  that  his  letters  testa- 
mentary have  been  revoked,  and  an  intestacy  declared  in  consequence 
of  the  birth  of  a  posthumous  child,  and  administration  granted  to  an- 
other, to  whom  he  has  delivered  over  all  the  goods  in  his  hands  as  ex- 
ecutor, is  a  good  plea.     Broach  vs.  Walker,  Kx'r.     2  Kelly 435 

9.  A  demurrer  only  admits  facts  well  pleaded,  with  a  view  to  deter- 
mine their  legal  suflBciency,  and  it  cannot  be  used  as  an  instrument 
of  evidence  in  an  issue  of  fact.     Alexander,  AdrrCr,  vs.  Siitlive,  Ma!r. 

3  Kelh, 30 


10.  After  a  demurrer  has  been  argued  and  overruled,  and  the  time  for 
pleading  has  elapsed,  it  is  discretionary  with  the  Court  to  allow  the 
party  then  to  plead.    Ibid. 

11.  In  a  sci.  fa.  to  make  parties,  the  defendant,  by  demurring  to  being 
made  a  party,  on  the  ground  that  the  suit  set  out  in  the  record  has 
abated,  admits  the  existence  of  the  action,  and  is  estopped  by  the 
judgment  overruling  the  demurrer,  from  denying  the  record.    Hid. 

12.  Where  a  plea  was  filed  of  former  recovery,  (not  being  aplea  inbar:) 
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Held,  not  necessary  to  set  out  the  entire  record  of  the  judgment  of 
the  Supreme  Court,  but  only  so  many  of  the  leading  facts  as  were  re- 
lied on,  in  a  distinct  and  issuable  manner.  Rice  vs.  Caret/,  Assignee. 
4  Ga 3S8 

13.  The  English  rule,  that  when  a  plaintiff  demurs  to  a  plea,  the  demur- 
rer runs  through  the  whole  record,  and  it  is  the  duty  of  the  Court  to. 
give  judgment  against  the  party  first  in  default,  is  not  applicable  to 
our  Courts.     Wynn  vs.  Lee.     5  Ga ■. 217 

14.  Thei^e  can  be  no  special  pleading  in  ejectment,  for  the  consent  rule 
which  admits  lease,  entry  and  ouster,  compels  the  defendant  to  plead 
only  "not  guilty,"  or  the  Statute  of  Limitations.  Doe  ex  dem.  Cum- 
ming  vs.  Bidler.    6  Ga 88 

16.  The  general  issue  in  ejectment  denies  the  defendant's  possession,  as 
wellas  the  plaintiff's  title.    Ibid. 

16.  Where  a  plea  of  former  recovery  is  filed,  and  the  record  tendered 
to  support  the  plea,  it  is  for  the  Court  to  determine,  upon  inspection 
and  comparison,  whether  the  cause  of  action  is  the  same ;  and  if  not 
the  same,  the  record  will  be  repelled ;  and  if  it  is  admitted,  it  then 
also  becomes  a  question  for  the  Court,  how  far,  and  when,  parol  evi- 
dence will  be  admitted,  to  show  that  the  cause  of  action  was  not  sub- 
mitted and  passed  upon  in  the  former  trial.  Sill  and  another,  Adm'rs 
of  McParland,  vs.  Adm'rs  of  Freeman.    "7  Oa 211 

11.  In  an  action  against  the  assignee  of  a  bank,  a  plea  that  there  never 
was  an  assignment  made  to  him,  and  a  plea  that  defendant  is  not  the 
assignee  of  the  bank,  are  pleas  in  bar  of  the  action.  Dougherty  vs.  Be- 
thune.  Assignee.    7  Ga 90 

18.  Dilatory  pleas,  when  demurred  to,  are  to  be  heard  and  decided  at 
the  first  term  of  the  Court.   Brooks  vs.  TheWater  Lot  Company.   1  Ga.  101 

19.  "Where  stockholders  in  a  bank  are  liable  for  the  ultimate  redemption 
of  its  bills,  to  a  suit  by  a  bill-holder  against  a  stockholder,  a  plea  that 
the  bank  has  assets  which  have  not  been  appropriated,  without  speci- 
fying what  they  are.  is  demurrable  for  uncertainty.  Lane  vs.  Morris. 
SGa ■ 468 

20.  Plea,  that  defendant  signed  the  note  sued  on  as  surety,  and  that  it 
was  agreed  between  him  and  his  principal  that  another  should  sign  it 
as  co-surety  before  it  was  delivered,  which  was  not  done :  Seld,  that 
this  is  not  a  plea  of  non  estfactvm,  and  need  not  be  verified.  Cleg- 
horn  vs.  RoUson.    S  Ga 559 

21.  The  plea  of  a  total  failure  of  consideration  to  an  action  upon^  con- 
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tract  under  seal,  on  the  ground  oifravd,  ■will  be  allowed  in  a  Couit  of 
Law.     McKnight  vs.  Killet.     d  Ga 632 

22.  Where  the  vendee  purchased  a  tract  of  land  of  the  vendor,  took  a 
deed,  and  went  in  and  continued  in  possession  thereof:  Seld,  that  in 
a  suit  upon  the  sealed  bond  of  the  vendee  for  the  purchase  money,  he 
could  not.  under  the  provisions  of  the  Act  of  1836,  plead  a  partial 
failure  of  consideration,  upon  the  ground  of  the  fraudulent  representa- 
tions of  tlfe  vendor  ;  that  Act  confining  the  plea  of  partial  failure  to 
those  cases  in  which  total  failure  could  be  previously  pleaded.    Ibid. 

23.  In  an  action  of  trespass  for  killing  a  slave,  the  defendant  pleaded  the 
general  issue,  and  at  the  trial  gave  in  evidence,  by  way  of  justification, 
that  he  was  acting  as  a  patrol  man  under  the  44th  section  of  the  Act 
of  1770 :  Held,  that  so  much  of  that  Act  as  is  repugnant  to  the  Judi- 
ciary Act  of  1799,  which  requires  the  defendant  plainly,  fully  and 
distinctly  to  set  forth  his  defence  in  writing,  is  repealed  by  the  latter 
Act.     Brooks  vs.  Ashburn.    9  Oa 297 

24.  Set-off  is  a  plea  in  bar  of  the  plaintiff's  action.  Merriwelher  and  an- 
other vs.  Bird,  AdnCr.    9  Ga 595 

See  Set-off. 


V.    DEFECTS  OR  IRREGULARITIES :  WHEN  CURED  BY  PLEAD- 
ING OR  VERDICT. 

1.  The  filing  of  the  plea  is  a  waiver  of  defects  which  can  only  have  a  for- 
mal operation.     Fitzgerald  vs.  Oarvin  et  aU     T.  U.  P.  Charl 283 

2.  A  re-hearing  will  be  granted,  even  after  verdict,  if  the  plaintiff's  pe- 
tition sets  forth  only  a  single  iteni  of  account  thus — "bills  receivable 
to  merchandize,"  without  any  bill  of  particulars.    Martin  vs.  Adnir 

of  Mffe.    Dudley IT 

3.  Where  the  defendant  does  not  reside  in  the  County,  by  appearing 
and  filing  issuable  pleas,  he  waives  his  right  to  be  sued  in  the  County 

of  his  residence.     Slaughter  et  al.  vs.  Thompkine.    Dudley, '117 

4.  An  agreement  to  submit  the  controversy  to  arbitration,  is  an  admis- 
sion that  the  pleadings  in  the  cause  are  perfect.    Soog  vs.  Bagley.    B. 

M.  Charl 190 

5.  Where  the  service  of  process  is  null  and  void,  appearance  and  plea  to 
the  merits  will  not  cure  it.     Welman  vs.  Polhill  et  al.    R.  M.  Charl-  ■  235 

6.  Objection  may  be  taken  to  such  process  at  any  time.     Ibid. 
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1.  Whenever  proceedings  in  Court  ar«  irregular,  application  to  set  them 
aside  should  be  made  in  the  first  instance  If  the  party,  after  dis- 
covering the  irregularity,  proceed,  himself,  and  take  subsequent  steps 
in  the  cause,  or  lie  by  and  suffer  the  other  party  to  do  so,  the  Court 
■will  not  assist  him.     Mvans  vs.  Rogers.     1  Kelly 466 

8.  In  a  suit  by  the  hearer,  against  the  maker  of  the  note,  the  omission  in 
the  declaration  to  allege  the  time  when  the  note  was  transferred,  is 
cured  by  verdict  or  confession  of  judgment.  Bond  vs.  The  Central 
Bank.     2  Kelly 99 

9.  A  declaration,  with  the  common  counts  for  money  had  and  received, 
and  for  money  paid,  laid  out  and  expended,  without  bill  of  particu- 
lars, though  defective,  is  amendable  ;  and  being  cured  by  verdict,  is 
not  good  in  arrest  of  judgment.     Dill  et  al.  vs.  Jones.     3  Kelly 81 

10.  One  of  several  tenants  in  common  may  sue  separately  in  trover,  and 
the  defendant  may  plead  the  ncm-joinder  in  abatement ;  but  if  he  fail 
so  to  plead,  he  cannot  take  advantage  of  it  on  the  trial,  nor  by  motion 
in  arrest  of  judgment ;  but  will  be  confined  to  giving  in  evidence,  the 
interest  of  the  other  co-tenants  in  mitigation  of  damages ;  and  the 
plaintiff  may  proceed  to  recover  his  proportion  or  aliquot  interest  in 
the  common  property.     Starnes  and  Paine  vs.  Quin.     6  Ga 84 

11.  After  opening  a  default,  a  defendant  may  take  advantage  of  a 
radical  defect  in  the  declaration.    Farrar  vs.  Baber.     Ga.  Bee.  part  II.  126 

12.  After  issue  joined  on  the  merits,  it  is  too  late  to  demur  to  the  decla- 
ration for  want  of  profert  of  letters  of  administration.  Smith  vs. 
Sims,  Adm'r.    9  Cfa 418 

.    Poor  Debtobs.     See  Insolvent  Debtors. 

.  Possession.    See  Ejectment,    Execution,   II.    Fraud,  II.    Limitation  of  Ac- 
tions. 
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PRACTICE. 


I.  IN    SUPREME    COURT. 

II.  IN   SUPERIOR   AND    INFERIOR   COURTS. 


I.    IN  SUPREME  COURT. 

1.  The  Supreme  Court  will  not  entertain  a  suggestion  of  the  diminution 
of  the  record  sent  up,  merely  because  it  does  not  embody  the  formal 
order  and  special  reasons  of  the  Court  below  for  its  decision,  if  a  clear 
statement  of  the  points  decided,  and  the  grounds  of  the  decision  ap- 
pear therein.     Qarey,  Assignee,  vs.  Rice.     2  Kelly 406 

2.  Evidence,  aliunde  the  record,  certified  to  the  Supreme  Court,  will 
not  be  received  to  show  that  an  appeal  bond  was  given  below,  and 
who  was  the  sm'ety.     Coffee  et  al.  vs.  Newsom,    MxW,    2  Kelly 440 

3.  "Where  there  is  no  appearance  for  either  party,  the  writ  of  error  will 

be  dismissed.    Smith  vs.  Justices,  dec.  Randolph  Oownty,    i  Ga 166 

4.  Where  the  citation  misrecites  the  County  in  which  the  writ  of  error 

is  sued  out,  it  will  be  amended  on  motion.    Armis  vs.  Barker.    4  Qa,  170 

5.  "Writ  of  error  will  be  dismissed  if  proper  parties  are  not  made  by  sci. 
fa.  should  either  party  die  pending  the  writ.    Lee,  Adm'r,  vs.  Wheeler. 

4    Ga 541 

6.  "Where  the  evidence  is  sufficiently  set  forth  in  the  bill  of  exceptions, 
to  enable  the  Court  to  understand  and  decide  the  points  of  law  except- 
ed to,  the  wi'it  of  error  will  not  be  dismissed.  Adams,  Adm'r,  vs.  Bar- 
rett   5i  Ga -. 404 

1.  If  the  bill  of  exceptions  bears  date  previous  to  the  trial  of  the  cause, 
and  there  is  nothing  in  the  record  by  which  it  may  be  amended,  the 
writ  of  error  must  be  dismissed.    Perry  and  Pech  vs.  Higgs.    6  Ga..    48 

8,  If  no  assignment  of  errors  is  filed  as  required  by  the  rule,  the  writ  of 
error  will  be  dismissed.     Qoneke  et  al.  vs.  Garrett.    6  Ga 119 

9.  A  writ  of  error  will  not  be  dismissed  because  the  same  cause  has 
been  previously  before  the  Supreme  Court,  where  the  error  assigned 
is  different,  and  the  objection  not  raised  or  pleaded  in  the  Coui't  be- 
low.   Hargraves  vs.  ietms,     6  Ga 20"? 
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10.  If  the  Clerk  of  the  Circuit  Court  fails  to  make  out  a  complete  trans- 
cript of  the  record  within  ten  days  from  the  filing  of  the  original  no- 
tice, with  entry  of  service  thereon,  the  writ  of  error  will  be  dismissed. 
Leak  vs.   McDowell.    6  Ga 264 

11.  Writ  of  error  dismissed:  1st.  Because  notice  of  the  signing  and 
certifying  of  the  bill  of  exceptions  was  not  filed  in  the  Clerk's  oiEce  of 
the  Court  below.  '2d.  Because  the  Clerk  of  the  Court  below  did  not 
certify  and  send  up  to  this  Court,  a  transcript  of  the  record  and  the 
bill  of  exceptions,  within  the  time  prescribed  by  law  and  the  3 1st  rule 

of  this  Court.    Duhe,  Adm'r,m.     IHppe.    6  0a. 317 

12.  Notice  of  the  filing  of  a  bill  of  exceptions  is  not  sufficient.  It  must 
be  notice  of  the  signijig  and  certifying.  Arnold  vs.  Wells  and  Wife. 
&Ga 380 

15.  The  Clerk  must  certify  and  send  up  the  record  within  time,  and  his 
certificate  must  show  that  fact.    Ibid. 

14.  The  Court  will  not  amend  a  writ  of  error,  by  striking  out  one  party 
and  inserting  another.     Ibid. 

16.  The  errors  complained  of  below,  must  be  specified  in  the  bill  of  ex- 
ceptions.    Weathers  vs.  Doster.     6  Qa 227' 

16.  If  no  notice  of  the  signing  and  certifying  of  the  bill  of  exceptions  is 
served  on  the  opposite  party,   and  filed  as  the  law  directs,  the  writ 

of  error  will  be  dismissed.     Haygood,  Adm'r,  vs.  Weal.     6  Ga 462 

17.  The  assignment  of  errors  cannot  enlarge  the  bill  of  exceptions,  but 
must  be  supported  by  it.     Smith  and  Shorter  vs.  Mitchell.    6  Ga 458 

18.  The  notice  of  the  signing  of  the  bill  of  exceptions  must  be  signed  by 
the  party  or  bis  counsel.    Ibid. 

19.  It  must  affirmatively  appear,  either  by  the  certificate  of  the  presid- 
ing Judge,  or  the  transcript  of  the  record,  that  the  bill  of  exceptions 
was  signed  and  certified  within  thirty  days  from  the  adjournment  of 
the  term  in  which  the  cause  was  heard.  Oloudis  vs.  The  Bank  of  Ten- 
nessee.    6  Ga.     481.     Russell  and  another  vs.  March  and  Briers.     6  (?«.  491 

20.  It  must  appear  that  the  bill  of  exceptions  was  filed  in  the  Clerk's 
office  of  the  Court  below.     Ibid. 

21.  The  fact  must  appear  affirmatively,  that  the  bill  of  exceptions  was 
signed  within  the  time  prescribed  by  the  Statute.  Justices,  4-c.  vs.  Bar- 
rington.     6    Oa 
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22.  The  writ  of  error  will  not  be  dismissed  because  tlie  record  does  not 
show  that  the  costs  in  tlie  Court  below  have  been  paid.  Brewer  and 
another,  Ex'rs,  vs.  Brewer.    S  Ga 587 

23.  In  an  application  for  a  new  trial,  the  omission  to  file  a  brief  of  the 
testimony  in  the  cause,  cannot  be  taken  advantage  of  in  the  Supreme 
Court,  unless  it  was  made  an  objection  to  the  hearing  of  the  motion  in 
the  Court  below.     Watts  vs.  Kilburn.     1  Ga 356 

24.  Where  there  is  no  appearance  by  the  plaintiff  in  error,  the  case  be- 
ing called  for  a  hearing,  and  the  plaintiff  being  himself  called,  the  de- 
fendant may  open  the  record  and  pray  for  an  affirmance  of  the  j  udg- 
ment.     Chapman  vs.  Stiles.    "7  Ga ^ 1 

26.  Error  will  not  lie  to  the  decisions  of  the  Court  below,  where  the 
party,  subsequent  to  the  decisions,  voluntarily  dismisses  his  case. 
Mott  vs.  Hill,  Adm'r.    1  Ga.  79.     See  also,  Dannelly  vs.  Speer.     7  Ga.  227 

26.  A  defective  record  cannot  be  supplied  in  the  Supreme  Court  by  con- 
sent.   Baldwin  vs.  Lee.    7  &a 186 

27.  The  party  who  challenges  the  legality  of  the  opinion  of  an  inferior 
tribunal,  must  prove  the  error  by  the  record.     The  Court  below  is  pre- 

,  flumed  to  have  decided  correctly  until  the  contrary  is  shown.  Btvbbs 
vs.  The  Central  Bank.     7  Ga 258 

28.  The  Supreme  Court  will  hear  a  cause  upon  a  case  made.  Papotvs. 
Gibson.    7   Ga 629 

29.  Where  the  Circuit  Court  misinterprets  the  decision  of  the  Supreme 
Court  on  a  former  hearing,  the  cause  will  be  remanded  with  instruc- 
tions.    Oglesby  vs.  Qilmore,  AdrrCr.     8  Ga 96 


SO.  A  writ  of  error  will  be  dismissed,  if  a  copy  is  not  served,  and  an 
entry  made  thereof  within  the  time  required  by  the  21at  Rule.  Tur- 
ner vs.  Collins.    8  Ga 252 

31.  The  party  failing  to  indorse  the  entry  of  service,  as  required  by  the 
rule,  before  the  writ  of  error  is  transmitted  to  this  Com'tby  the  Clerk 
below,  will  not  be  permitted  to  come  into  the  Supreme  Court,  and,  on 
motion,  have  the  omission  supplied.     Ibid, 

32.  The  amended  Constitution  and  Act  of  1845,  organizing  the  Supreme 
Com-t,  exact  the  utmost  vigilance  of  parties,  and  allow  no  discretion 
in  relieving  them  from  the  failure  to  exercise  it.     Ibid. 

S3.  Under  the  Act  of  February,  1860,  all  defects  in  the  bill  of  excep- 
tions, writ  of  error,  and  citation,  may  be  amended  instanter,  and  with- 
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out  costs,  in  conformity  with  the  record  of  the  cause  below.     Hiqqsvs 
Huson.     8  (?a 


317 


34.  Acopyofthe  writ  of  error  must  be  served  as  required  by  the  rule  ; 
this  right  may  be  waived.     Chapman  vs.  Gray,  Ex'r.     S  Ga .'  RR7 

86.  The  Court  will  not  entertain  an  argument  to  screen  a  party  failing 
to  comply  with  the  rules,  by  showing  the  rule  itself  to  be  inexpedient 
Ibid. 

36.  The  rules  of  the  Supreme  Court  are  the  law  of  the  Court  until  re- 
pealed, unless  they  are  repugnant  to  the  Constitution  and  Statutes  of 
the  State.    Ibid. 

37.  The  Act  of  23d  February,  1860,  allowing  the  copy  to  be  made  out 
and  sent  np  with  the  transcript,  on  or  before  the  first  day  of  the  term, 
would  seem  to  repeal  that  provision  of  the  Act  of  1845,  requiring  the 
transcript  to  be  sent  up  within  ten  days.     Heard  vs.  Heard.     8  Ga...  380 

38.  An  application  for  a  certificate  to  prevent  damages  oeing  assessed 
under  the  Act  of  1845,  ere  ating  the  Supreme  Court,  will  not  be  heard 
after  the  term  at  which  the  case  was   determined.     Turner  vs.  Collins. 

S  Ga...' 435 

39.  Where  the  Clerk  of  the  Superior  Court  sent  up  the  original  instead 
of  a  copy  of  the  bill  of  exceptions  :  Held,  that  the  matter  could  not  be 
relieved  by  suggesting  a  diminution  of  the  record.     O'Neal  and  another 

vs.  O'Neal.    8  Ga 439 

40.  Quere — as  to  constitutionality  of  the  rule  allowing  continuance  on 
suggestion  of  diminution  of  the  record.     Ibid. 

41.  The  brief  of  the  evidence  filed  on  a  motion  for  a  new  trial,  is  not  a 
part  of  the  record  to  be  transmitted  to  the  Supreme  Court ;  and  it  does 
not  dispense  With  the  necessity  of  incorporating  in  the  bill  of  excep- 
tion, a  brief  of  the  trial  and  copy  of  the  written  evidence.     Wetmore 

vs.  Chavers.     9   Ga 546 

42.  It  is  not  necessary  to  embody  in  the  bill  of  exceptions,  the  questions 
propounded  to  a  witness  in  interrogatories,  unless  the  answers  are  im- 
iutelligible  without  them.     Carey,  Assignee,  vs.  Giles,  Receiver.     10  Ga.       1 

43.  Documentary  evidence,  upon  which  no  exception  is  founded,  and 
which  is  not  necessary  to  the  elucidation  of  any  ground  of  error  taken 
in  the  bill,  need  not  be  embraced  therein.    Ibid. 

44.  Documentary  evidence  which  is  appended  to  a  bill  in  Equity  or  an 
answer,   as  an  exhibit,  and  which  is,  therefore,  a  part  of  the  record. 
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and  must  come  up  under  the  certificate  of  the  Clevk.need  not  be  embo- 
died in  the  bill  of  exceptions.     Ibid. 

45.  Documentary  evidence  which  is  referred  to  and  described  in  the  bill 
of  *'xceptions  and  copies  of  which  are  appended  thereto  as  exhibits, 
and  which  exhibits  are  certified  to  be  true  by  the  presiding  Judge,  need 
not  be  embodied  in  the  bill  of  exceptions.  T]ie  better  practice,  however, 
is  to  copy  them  in  the  bill.     Ibid. 

40.  Where  the  ground  of  erroristhe  judgment  of  the  Coui'ton  the  suffi- 
ciency of  a  plea  in  bar  of  a  former  judgment,  which  plea  recites  the 
former  judgment  in  substance,  and  comes  up  with  the  record  under 
the  certificate  oftbe  Clerk,  it  is  not  necessary  that  such  former  judg- 
ment or  the  record  which  contains  it,  should  be  embodied  in  the  bill  of 
exceptions.     Ibid. 

il .  A  continuance  will  not  be  granted  in  the  Supreme  Court  for  the  ab- 
sence of  counsel,  when  the  original  counsel  are  before  the  Court.  Bul- 
loch vs.  The  State.     10   Ga 4C 

See  Amendments,  I. ;  Continuance;  Bill  of  Mxceptions ;  Error. 


II.    IN  SUPERIOR  AND  INFERIOR  COURTS. 

1.  If  a  defendant  has  his  testimony  in  Court,  and  refuses  to  introduce  it 
at  a  proper  time,  resting  his  case  upon  matter  of  law,  and  the  benefit 
of  a  concluding  argument,  he  cannot,  after  the  case  has  been  argued 
for  the  plaintifii  change  his  position  and  introduce  his  testimony. 
Stewart  vs.  Grimes  et  al.     Dudley 209 

2.  A  defendant  has  a  right  to  demand  a  trial,  and  the  Court  will  not 
continue  the  cause  where  no  legal  ground  is  shown,  merely  from  mo- 
tives of  delicacy.     Simmons  vs.  Sheftall.    R.  M.  Chart 90 

3.  "When  the  process  of  the  Court  is  attempted  to  be  used  oppressively 
and  against  justice,  as  by  levying  an  execution  after  judgment  has 
been  satisfied,  the  Court  will  grant  relief,  upon  motion.     Watts  Sf  Joy- 

ner  vs.  Norton.    A.  M.  Chart 353  ' 

4.  If  it  requires  information  of  matters  of  fact,  it  will  cause  an  issue  to 
be  made  up  for  that  purpose.    Ibid.  , 

5.  A  Court  of  Law  cannot  distribute  money  by  rule,  unless  the  rights  of 
the  partie.s  are  so  clear,  as  not  to  need  equitable  interposition.  Hab- 
ersham  Sf  Son  vs.  Miller  et  al.     Ga.  Dec.  part  II. 46 

6.  A  note  cannot  be  objected  to  as  evidence,  after  it  has  been  read,  and 
proof  offered  to  defeat  it.     Garner  vs.  Hopffood  et  al.     Ga.  Dec.  part  II.  131 
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I.  On  an  appeal  from  a  Court  of  Ordinary,  a  motion  to  set  aside  a  -will 
once  proved,  the  party  attacking  the  -will  holds  the  affirmative.  Bonds 

vs.  Gray.     Ga.  Dec.  part  II 136 

8.  The  propounder  of  the  will,  in  such  a  case,  cannot  dismiss  the  pro- 
ceedings.    Ibid. 

9.  In  an  appeal  on  a  caveat  to  the  probate  of  a  will,  the  propounder 
holds  the  affirmative.    Ibid. 

10.  The  entry  on  the  Bench  Docket,  of  two  general  continuances,  with- 
out anything  appearing  upon  the  minutes  of  the  Court,  will  not  work 
a  discontinuance  of  a  cause,  so  as  to  entitle  the  defendant  to  a  judg- 
ment oi nonpros,  under  the  law  and  Rules  of  Practice  in  this  State. 
Nisbet  vs.  Lawson.     1  Kelly 2*79 

II.  The  entry  of  "  parties  made"  on  the  Motion  Docket,  in  a  case  where 
a  sci.  fa.  to  make  parties  has  been  issued  and  returned  executed,  is 
insufficient  to  make  the  representatives  parties  in  the  cause.  Bryant, 
Guardian,  et  al.  vs.  Owens  and  Wife.     1  Kelly 36*7 

12.  The  party  sued  must  make  his  defence  promptly  and  In  the  proper 
manner.    Stroup  vs.  Sullivan  4'  Black.    2  Kelly 281 

13.  When  a  verdict  is  returned,  but  not  entered  on  the  minutes,  it  may, 
at  the  succeeding  term,  be  entered,  nunc  pro  tunc.    Hall  vs.  The  State. 

3  Kelly 23 

14.  Ifotice  of  a  motion  to  establish  a  lost  office  paper,  is  not  indispensa- 
bly necessary.    Saunders  vs.  Smith,  Adm'r.     S  Kelly 12T 

15.  A  cause  not  reached  at  the  term,  stands  over  as  a  case  continued. 
Smith,  Adm'r,  et  al.  vs.  Thompson.    3  Kelly 26 

16.  A  libel  should  not  be  read  to  the  Jury  until  the  defendant  has  cross- 
examined  the  witness  proving  its  publication.     Taylor  vs.  The  State. 

i  Ga 14 

11.  The  Judge  may  make  rules  for  new  trials  returnable  in  vacation, 
where  the  application  has  first  been  made  in  term  and  recorded.  John- 
son vs.  Bemis.    4   Ga 167 

18.  The  English  rule,  that  when  a  plaintiif  demurs  to  a  plea,  the  de- 
mm-rer  runs  through  the  whole  record,  and  it  is  the  duty  of  the  Court 
to  give  judgment  against  the  party  first  in  default,  is  not  applicable 

to  our  Courts.     Wynn  vs.  Lee.    5  Ga , 217 

19.  In  the  argument  of  a  cause  before  the  Jury,  the  party  entitled  to  the 
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conclaaion  shall  state  to  opposing  couusel  the  grounds  in  the  plead- 
ings, upon  -which  he  expects  to  rely,  and  the  points  of  law  he  intends 
to  malte  to  the  Court,  and  shall  read  or  present  to  him  the  authorities 
he  intends  to  use.  And  the  counsel,  in  conclusion,  shall  be  confined 
to  the  grounds,  points  and  authorities  thus  exhibited.     Ibid- 

20.  An  exception  to  a  declaration,  takfn  at  the  trial  term,  which  would 
not  be  good  in  arrest  of  judgment,  will  not  be  allowed.  JBall  etal.  vs. 
Oarey,  Assignee.    5  Ga 239 

21.  A  rule  nisi,  to  set  aside  a  non-suit,  "so  soon  as  counsel  can  be 
heard,"  is  not  returnable  absolutely  during  the  term,  but  is  to  be  con- 
sidered at  tlie  convenience  of  the  Court.  King  and  Hooper  v^.  Carey, 
Assignee.     5    Ga 270 

22.  If  the  minutes  show  no  action  on  such  a  rule,  it  will  not  be  dismissed 
for  default  of  plaintiff,  but  will  be  considered  as  continued  by  the 
Court.  But  if  the  opposite  party  move  to  speed  the  cause,  and  the 
movant  shows  no  sufBcient  excuse,  then  QiKre.    Ibid. 

23.  A  rule  nisi  is  sufficiently  certain,  which  sets  forth  the  grounds  taken, 
so  plainly,  as  to  notify  the  opposite  party  of  what  he  is  called  to  an- 
swer, and  to  enable  the  Court  to  render  a  certain  judgment  on  them. 
Ibid. 

24.  A  rule  misi  will  not  be  dismissed  for  uncertainty,  because  not  return- 
able on  a  day  certain  in  term.     Ibid. 

25.  After  a  cause  has  been  submitted  to  a  Petit  Jury,  either  party  has  a 
right  to  confess  judgment,  reserving  the  liberty  of  appeal,  with  or 
without  the  consent  of  the  other  party.     Sicks  vs.  Ayer.     5  Ga S98 

26.  The  6l8t  Eule,  requiring  a  brief  of  the  testimony  to  be  filed  in  all 
applications  for  a  new  trial,  is  imperative,  and  if  not  complied  with, 
the  rule  nisi  will  be  dismissed.     Turner  vs.  Rawson.    5  Ga 399 

27.  This  Court  will  not  interfere  with  the  established  practice  of  the 
Circuit  Courts  of  Georgia,  in  relation  to  the  alternative  form  of  the 
verdict  in  trover.    Foster  vs.  Brooks,  Adm'r.    6  Qa 287 

28.  On  an  appeal  from  an  order  of  the  Court  of  Ordinary,  establishing  a 
will,  the  burden  of  proof,  as  to  the  capacity  of  the  testator,  rests  upon 
the  party  claiming  under  the  will ;  and  the  propounder  must  go  for- 
ward on  the  trial,  and  is  entitled  to  open  and  close  the  argument. 
Potts  vs.  House,  ExW.    6  &a S24 

29.  A  retraiit  is  a  voluntary  renunciation  by  the  plaintifT,  in  open  Court, 
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of  his  suit ;  and  a  judgment  thereon  is  a  complete  bar  to  a  subsequent 
action  for  the  same  cause.    Justices,  &c.  vs.  Sebman  and  others.    6  Ga.  432 

30.  A  dismission  of  a  suit  does  not,  in  this  State,  amount  to  a  retraxit, 
and  is  no  bar  to  a  future  suit  for  the  same  cause  of  action.    Ibid. 

31.  It  is  not  the  right  of  the  parties  to  poll  the  Jury  in  a  civil  case,  but 
it  is  discretionary  with  the  Court  to  aUo-w  them  to  be  polled  or  not. 
Smith  and  Shorter  vs.  Mitchell.    6  Ga 468 

82.  The  dispersion  of  the  Jmy,  after  the  verdict  is  handed  in  to  the 
Clerk,  and  before  it  is  received  by  the  Court :  Meld,  to  be  a  good  rea- 
son for  a  refusal  to  permit  the  Jury  to  be  polled.    Ibid. 

S3.  On  a  motion  to  arrest  the  reading  of  depositions  of  an  agent,  on  the 
ground  that  his  authority  was  in  writing :  Held,  that  this  is  a  fact  for  the 
finding  of  the  Court,  which  the  Supreme  Court  will  not  interfere  with, 
except  in  a  clear,  strong  case.     Crenshaw  vs.  Jackson.     6  Ga 509 

34.  Such  a  motion  is  irregular,  and  the  better  practice  is,  for  the  read- 
ing to  proceed ;  and  upon  proof  afterwards,  that  the  testimony  is  ille- 
gal, to  move  its  withdrawal  from  the  Jmy.     Ibid. 

35.  Dilatory  pleas,  when  demm-red  to,  are  to  be  heard  and  decided  at 
the  first  term  of  the  Coui't.     Brooks  vs.  The  Water  Lot  Company.    7 

Ga , 101 

36.  Declarations  founded  on  the  process  of  attachment,  must  be  filed  at 
the  first  term  to  which  the  attachment  is  made  returnable.    Birdsong 

&  Sledge  vs.  Brooks.     7  Ga 88 

ST.  An  amendment  to  a  declaration  will  be  allowed,  changing  the  chris- 
tian name  of  the  plaintiff  from  William  to  James,  where  it  manifestly 
appears  to  the  Court  such  an  amendment  will  be  in  furtherance  of  jus- 
tice.    Woodson  vs.  Law.     1  Ga 105 

38.  A  party  cannot  dismiss  his  action  after  the  publication  of  the  ver- 
dict, and  the  verdict  shall  be  considered  as  published,  eo  instanti  that 
it  is  handed  to  the  counsel  or  other  person  directed  by  the  Com-t  to 
receive  it.     The  Merchants  Bank  vs.  Rawley,  Adm'r.    1  Ga 191 

39.  A  plaintiff  in  ejectment  may  amend  his  declaration,  extending  the 
time  of  his  demise,  after  the  case  has  been  submitted  to  the  Jury,  ac- 
cording to  the  discretion  of  the  Court,  under  the  54th  Common  Law 
Rule  of  Practice.    English  vs.  Doe  ex  dem.  Register.    1  Ga SSt 

40.  On  applications  for  new  trials,  a  brief  of  the  testimony  required  by 

61 
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the  6 1st  CommoQ  Law  Rule  of  Practice,  need  not  be  entered  on  the 
minutes  of  the  Court,  but  must  be  of  file.  Spears  vs.  Smith.  1  Ga. 
4S6.     See,  also,  Tomlinson  vs.  Cox.    8  Ga Ill 

41.  The  4th  Common  Law  Rule  of  Practice,  which  authorizes  a  contin- 
uance on  appeal  trials,  for  the  purpose  of  making  a  substantial  amend- 
ment to  either  declaration  or  answer,  does  not  apply  to  Equity  causes. 
Serry  et  al.  vs.  Matthews  et  al.     7  Ga 457 

42.  The  6th  section  of  the  Judiciary  Act  of  1799,  and  the  57th  Common 
Law  Rule  of  Practice,  requiring  the  production  of  books  and  papers 
at  the  trial,  upon  ten  days'  notice,  do  not  apply  to  Equity  causes. 
Ibid. 

43.  The  question  discussed,  whether  under  our  Statute,  where  the  de- 
fendant, upon  a  plea  of  set-off,  recovers  a  balance  against  the  plaintiff, 
the  plaintiff  has  a  right,  on  the  appeal,  to  dismiss  his  action,  so  as  to 
defeat  the  judgment.     Attaieay,  Guardian,  vs.  Dyer  et  al.    8  Ga 184 

44.  Where  a  cause  has  been  continued,  and  at  the  same  term  the  plain- 
tiff tenders  a  confession  of  judgment  for  costs,  which  the  defendant 
refuses  to  acceptor  the  Court  to  allow,  on  the  ground  that  the  case 
had  been  continued,  but  the  confession  was  nevertheless  entered  by 
the  Clerk,  by  the  direction  of  plaintiff's  attorney  :  ffeld,  that  the  con- 
fession was  a  nullity,     Barefield  vs.  Bryan.     8  Ga 463 

45.  A  suit  may  be  dismissed  after  a  continuance,  at  the  same  term  or  du- 
ring vacation.     Ibid. 

46.  Under  our  Judiciary,  after  a  general  demurrer  has  been  filed  and  ar- 
gued, and  the  judgment  of  the  Court  pronounced  thereon,  it  is  not 
proper  to  allow  it  to  be  withdi'awn.    Xane  vs.  Morris.     8  Ga 463 

47.  Where  a  party  makes  application  for  letters  of  administration,  and 
it  is  resisted  by  other  parties  setting  up  a  will,  the  party  applying  for 
administration  is  the  promovaut,  and  eutitled  to  open  and  conclude 
the  argument  to  the  Jury.     Wee!cs  and  Wife  vs.  Sego.     9   Ga 199 

48.  The  defendant,  by  demurring,  admits  the  ability  of  the  plaintiff  to 
sustain  all  the  allegations  in  his  declaration,  by  proper  proof.  Gil- 
mer vs.  Allen.     9  Ga 208 

49.  An  alias  fi.  fa.  cannot  regularly  issue,  without  an  order  of  the  Court 
for  that  purpose,  which  order  should  set  forth  all  the  previous  pro- 
ceedmgs  which  had  taken  place  under  the  original  execution.  Wat- 
son vs.  Ealsted,  Taylor  Sr  Co.    9  Oa 275 

60.  Where  a  verdict  was  rendered  in  a  claim  ease,  in  which  the  plaintiff 
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had  been  dead  four  years,  and  whose  estate  was  unrepresented  before 
the  Court:  Held,  that  the  verdict  ought  to  have  been  set  aside,  on  mo- 
tion.    JUllis  vs.  Francis.     9  Ga 325 

51.  On  an  appeal  to  tlie  Superior  Court  from  the  amount  of  damages  as- 
sessed by  appraisers,  appointed  by  the  Inferior  Court,  under  a  special 
Statute,  the  party  originally  moving  in  the  case  below,  is  entitled  to 
open  and  conclude.    Harrisons  vs.  Young.    9  Ga 869 

62.  Where  testimony  is  suffered  to  go  to  the  Jury  without  objection,  and 
no  effort  is  made  to  withdraw  it  from  their  consideration,  it  is  too  late, 
after  the  argument  has  closed,  to  call  upon  the  Court  to  charge  the 
Jury  that  it  was  illegally  admitted.     Ibid. 

53.  Exceptions  to  the  sufficiency  of  a  rule  against  the  Sheriff,  taken 
upon  the  trial,  18  months  after  the  tiling  of  the  rule,  come  too  late. 
Thompson  vs.  The  Central  Bank.     9  Ga 413 

64.  After  issue  has  been  joined  on  the  merits,  it  is  too  late  to  demur  to 
the  declaration,  for  want  of  profert  of  letters  of  administration.  Smith 
vs.  Simms,  Adm'r.     9  Ga ' 418 

55.  Where  a  party  confe.sses  judgment  against  himself,  under  a  mistake 
of  fact  as  to  what  the  pleadings  contain,  he  may,  upon  discovering 
his  error,  retract  the  confession,  provided  it  has  not 'been  recorded. 
Ibid. 

60.  The  4'7th  Common  Law  Rule  of  Practice,  requiring  testimony  taken 
by  commission  to  be  communicated  to  the  adverse  party,  before  the 
cause  is  called  for  trial,  is  directory  merely.  Beverly  and  another  vs. 
Burke.     9  Ga ■**<> 

67.  On  the  trial  of  a  sci.  fa.  against  bail,  the  defendants  are  not  entitled 
to  a  Jury  trial,  unless  they  file  such  an  issuable  plea  as  will  require 
the  intervention  of  a  Jury  to  try  it.  Davidson  vs.  Carter  Sf  Hitch. 
Ga 
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68.  When  it  appeared  on  the  face  of  a  record  that  there  was  a  compe- 
tent number  of  Jurors  to  render  a  verdict,  such  verdict  may  be  signed 
by  one  as  foreman,  in  behalf  of  himself  and  his  fellow- Jurors.    Ibid. 

59.  Upon  applications  for  a  new  trial,  it  is  the  better  practice,  when  the. 
rule  nisi  is  granted  upon  any  ground  taken,  to  let  all  the  grounds 
stand  over  for  consideration,  upon  a  motion  to  make  the  rule  absolute. 
Stanley  vs.  The  State.     10  Ga 

60.  It  is  competent  for  the  Court  to  withdra*-  from  the  Jijry  th«  con- 
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sideration  of  evidence  which  haa  been  illegally  admitted.    Salter  vs. 
The  Lessee  of  Williams.     10  Ga 186 

61.  The  plaintiff  in/,  fa.  may  dismiss  his  levy  on  the  appeal,  notwith- 
standing he  has  confessed  judgment  against  himself  on  the  first  trial. 
Favor  vs.  ^oJces.     10  Ga 370 

62.  A  party  showed  for  a  continuance,  that  the  commission  had  been 
forwarded  to  the  State  of  Alabama,  where  it  was  understood  the  witness 
resided,  and  was  returned  unexecuted  because  he  had  removed  from 
that  State,  and  on  that  account  the  cause  had  been  once  continued ; 
that  he  had  learned  the  Parish  in  the  State  of  Louisiana  to  which  the 
witness  had  removed,  but  did  not  know  at  what  place  in  the  Parish 
he  lived ;  that  he  had  continued  to  make  inquiry,  but  had  not  forward- 
ed a  commission :  Held,  that  the  showing  was  insufficient.  Moody 
and  Wife  vs.  Davis.     10  Ga 403 

63.  In  accordance  with  the  practice  which  prevails  in  most  of  the  cir- 
cuits in  this  State,  costs  cannot  be  taxed  against  the  losing  party,  for 
the  attendance  of  witnesses  who  are  summoned  but  not  sworn.  Ma- 
son &  Waidrip  vs.  Dean  &  Nash.     10  Ga 443 

64.  For  counsel  to  attempt,  surreptitiously,  to  get  before  the  Jury  facts 
by  way  of  supposition,  which  have  not  been  proven,  is  highly  repre- 
hensible ;  and  the  practice  should  be  instantly  repressed  by  the  Court, 
without  waiting  to  be  called  upon  by  the  opposite  party.  Berry  vs. 
The  State.     10  Ga 511 

68.  It  is  the  duty  of  the  Court  to  keep  the  Jury  together,  in  a  criminal 
case,  from  the  time  it  is  submitted  to  them  until  they  are  finally  dis- 
charged from  its  consideration.  Ifo  application  should  be  addressed 
by  the  Court  to  counsel,  to  allow  the  Jury  to  disperse.    Ibid. 

66.  Should  the  counsel  on  both  sides  unite  in  petitioning  the  Court  to 
permit  the  Jury  to  disperse,  there  would,  perhaps,  be  no  impropriety 
in  granting  the  application — at  any  rate,  in  the  trial  of  petty  offen- 
ces ;  still,  it  is  a  discretion  which  should  be  very  cautiously  exer- 
cised under  any  circumstances,    Ibid. 

67.  The  administration  of  justice  should  not  only  be  pure,  but  above  sus- 
picion.   Ibid, 

As  to  Pbactick  in  Equity.    See  Equity,  VI. 

See,  also.   Amendments,  II.;   Appeals;   Bill  of  Exceptions;    Continuance; 
Criminal  Law,  III. 

Prebceiption.    See  Limitation  of  Actions. 

PmsSuMPTroN.    See  Evidence,  XII. 
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PRINCIPAL  AND  AGENT. 

I.    GENERALLY  :     AND    HEREIN    OF    RATIFICATION    AND     EVIDENCE 

OF    AGENCY. 
II.    RIGHTS,    POWERS    AND    LIABILITIES    OF    AGENTS. 

III.  RIGHTS,    POWERS    AND   LIABILITIES    OF    PRINCIPAL. 

IV.  PUBLIC    AGENTS. 


I.    GENERALLY:    AND   HEREIN    OF   RATIFICATION  AND    EVI- 
DENCE OF  AGENCY. 

1.  Where  au  agent  had  lost  the  money  of  his  principal  at  faro,  and  an 
action  for  money  had  and  received,  was  brought  by  the  principal,  it 
was  held  that  the  agent  was  not  a  competent  witness  until  released — 
a  release  officially  attested  by  a  Notary  Public  is  sufficient.  Allen  vs. 
Lacy  et  al.     Dudley 81 

2.  Service  of  process  on  the  agent  of  defendant,  is  null  and  void  in 
Georgia.     Wehnan  vs.  Polhill  et  al.    R.  M.   Charl 235 

3.  Payment  by  surety,  and  his  subsequent  re-imbursement  by  hia  prin- 
cipal, do  not,  in  Law,  constitute  such  surety  the  agent  of  his  principal 

by  ratification.    Waknek,  J.  dissenting.   Whitehead  vs.  Peck.    \  Kelly.   161 

4.  "With  regard  to  an  agency  by  ratification,  the  maxim' of  the  law  is, 
every  consent  given  to  what  has  been  already  done,  has  a  retrospective  ef- 
fect, and  equals  a  command.  Per  Waknek,  J.  in  his  dissenting  opinion. 
lUd.  " 

5.  The  fact  that  the  sm'cty  made  the  payment,  does  not  weaken  his  au- 
thority as  agent,  in  making  it  for  hia  principal,  in  a  legal  point  of 
view,  but  on  the  contrary,  greatly  strengthens  it.  Per  Warner,  J. 
Ibid. 

6.  If  a  person  assuming  to  act  as  the  agent  of  a  corporation,  but  without 
legal  authority,  makes  a,  contract,  and  the  corporation  receive  the 
benefit  of  it,  and  use  the  property  acquired  under  it,  such  acts  will 
ratify  the  contract  and  render  the  corporation  liable  thereon.  Mer- 
chants Bank  vs.  Central  Bank.     1  Kelly 428 

7.  In  the  execution  of  an  instrument  under  seal  by  an  agent,  the  gene- 
ral rule  is,  that  it  must  purport  upon  its  face  to  be  the  contract  of  the 
principal,  and  his  name  must  be  inserted  in  it  and  signed  to  it.    Ibid. 
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8.  In  tlie  case  of  instrumeuts  not  under  seal,  executed  by  agents,  if  it 
appear  from  the  face  of  the  paper  that  the  credit  was  not  given  to 
the  agent,  and  tlie  name  of  the  principal  was  disclosed  at  the  time  of 
the  transaction,  and  the  act  was  within  the  power  of  the  agent,  the 
principal  is  hound.    Ibid. 

9.  Upon  such  contracts,  where  the  intent  is  not  sufficiently  clear,  that 
the  principal  was  to  bo  bound,  the  defect  may  be  supplied  by  parol 
testimony.     Ibid. 

10.  Where  money  was  paid  by  A  to  B,  who  said  he  paid  it  for  C,  and 
by  his  direction :  Held,  that  A  was  a  competent  witness  to  prove  to 
whom  the  money  belonged,  and  by  whose  directions  he  paid  it  to  B; 
and  that  his  declarations  were  not  admissible  in  evidence,  to  prove 
that  fact.      WiUiums  vs.  Kelsey  t&  Halsted.    6  Ga 365 

11.  A  payment  to  the  authDrized  agent,  is  a  payment  to  the  principal. 
Hodnett  vs.  Tatum.     9  &a 70 

12.  The  principal  cannot  ratify  the  acts  of  his  agent  in  part,  and  repu- 
diate in  part,  in  relation  to  the  same  transaction.  He  must  either 
adopt  the  whole  or  none.     1  bid. 

13.  Though  a  subsequent  ratification  by  a  principal  will  confirm  an  as- 
sumed agency,  not  so,  if  the  agency  be  in  itself  illegal.  Harrison  vs. 
McHcnry.     9    Ga 164 

li.  The  registry  of  the  deed  of  settlement  between  husband  and  wife, 
accompanied  by  the  management  of  the  trust  property  by  the  hus- 
band is,  as  to  third  persons,  evidence  of  his  agency  lor  the  trust  prop- 
erty.     Wylly  vs.  Collins  et  al.     9  Ga 228 

15.  Although  the  husband,  as  such,  has  no  right  to  control  the  separate 
estate  of  his  wife,  yet  he  may,  like  any  other  person,  do  a  ministerial 
act,  such  as  purchasing  goods  for  the  trust  estate.    Ibid. 

Ifi.  Taking  the  note  ot  the  manager  of  the  ti'ust  estate,  in  settlement 
of  the  account  for  goods  debited  to  the  manager  individually,  but 
which  went  to  the  use  of  the  cestui  que  trusts,  does  not  relieve  the 
trust  estate  from  liability  to  pay  out  of  its  income,  where  it  does  not 
appear  that  exclusive  credit  was  given  to  the  agent.    Ibid. 

17.  The  circumstance  of  the  agent  being  given,  does  not  vai'y  the  rule 
that  one  simpk  contract  does  not  extinguish  another.    Ibid. 

18.  If  the  written  promise  of  the  principal  debtor  does  not  discharge  the 
debt,  a  fortiori,  the  note  of  th«  agent  can  haye  no  higher  efficacy. 
Ibid. 
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19.  Where  the  .principal  adopts  and  ratifies  the  acts  of  his  agent,  such 
adoption  and  ratification  relates  back  to  the  time  of  the  transaction, 
and  is  deemed  in  la-w  the  same  for  all  purposes,  as  if  given  in  the  first 
instance.     Perry,  for  the  use,  the.  vs.  Hiulson.     10  Ga 36'2 

20.  Where  the  principal,  with  Imowledgo  of  the  facts,  adopts  and  ac- 
quiesces in  the  acts  done  under  an  assumed  agencj',  lie  cannot  after- 
wards be  heard  to  impeach  them,  under  the  pretence  that  they  were 
done  without  authority  or  contrary  to  instruction.?.     Ibid. 

21.  Wh3re  a  warrant  of  attorney,  "ratified"  and  "confirmed"  an  appeal 
previously  entered,  "without  incurring  cost  to  me:"  Held,  that  the 
authority  of  the  agent  was  ratified  by  the  principal,  and  the  princi- 
pal was  bound  for  all  costs  necessarily  incident  to  the  appeal,  not- 
withstanding the  qualification  in  the  power  of  attorney.     Scranton  ct 

al.  vs.  Demere  et  al.     C  Ga 92 

See  Sale.  I.  17. 


II.    RIGHTS,  POWERS  AND  LIABILITIES  OF  AGENTS. 

1.  An  agent  in  fact,  who  had  applied  for  letters  of  administration  in  the 
name  of  his  principal,  has  no  right  to  enter  and  prosecute  an  appeal 
from  the  Court  below,  in  his  own  name.  Tupper  vs.  Atwood.  R.  M. 
Chart iOO 

2.  An  agent  of  an  Insurance  Company  may  maintain  an  action  in  his 
own  name,  on  a  note  belonging  to  the,  company,  provided  it  be  in- 
dorsed in  blank,  or  made  payable  to  bearer.  Msbet  vs.  Lawson.  1 
Kelly I 

3.  An  agent  has  no  right  to  direct  the  payment  of  hii  principal's  mo- 
ney to  his  own  debt.     Ibid. 
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i.  A  general  power  to  discount  bills  of  exchange,  confers  on  the  agent 
the  power  to  indorse.     Merchant' s  Bank  vs.  Central  Bank.     1  Kelly.-  42 f 


5.  An  agent  who  admits  money  in  his  hands  belonging  to  his  principal, 
is  liable  for  interest  thereon  from  the  time  he  received  it.  Anderson 
et  al.   vs.  The  State.     2  UTe'lly 
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0.  In  actions  against  agents,  for  money  voluntarily  paid  by  mistake  in 
fact,  the  true  distinction  is,  where  the  agent  has  paid  the  money  over 
to  his  principal  in  good  faith,  he  is  not  personally  liable  ;  but  when  he 
has  not  paid  it  over,  or  before  such  payment  he  has  notice  of  the  mis- 
take and  is  required  not  to  pay  it,  then  he  is  personally  responsible,  al- 
though payment  to  his  principal  may  have  been  made.  Law  vs.  Hfunn, 
S  Kdly • 
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I.  Where  an  agent  lyas  to  ha^e  ninety  days  within  which  to  account 
for  goods  consigned  to  him,  no  right  of  action  accrues  to  the  princi- 
pal until  the  expiration  of  that  time.     Hall  vs.  Page.     4  Ga 428 

8.  A  special  agent,  by  mingling  his  goods  with  those  of  his  principal, 
cannot  create  a  tenancy  in  common.     Ibid, 

9.  A  promissory  note  given  by  an  agent,  will  bind  the  corporation,  pro- 
vided he  acts  within  the  sphere  of  his  powers,  or  the  act  was  subse- 
quently ratified.     Butts  vs.    Cuthbertson  et  al.     6  Oa 166 

10.  A  distress  warrant  for  rent,  under  the  Act  of  1811,  which  is  issued 
on  the  oath  of  an  agent,  is  irregular  and  void;  it  can  only  issue  on  the 
oath  of  the  person  to  whom  the  rent  is  due.  Howard  and  others  vs. 
Dill  &  Go.     n  Ga 52 

II.  "Where  P  entered  into  a  special  written  contract  with  R,  as  an  over- 
seer for  the  year  1847,  and  was  to  receive  a  stipulated  portion  of  the 
crop,  at  the  end  of  the  year,  for  his  services,  and  in  the  month  of  Au- 
gust, R  dismissed  him  from  his  employment,  without  sufficient  cause 
or  provocation  ;  whereupon  P,  in  the  month  of  November  of  the  same 
year,  instituted  his  action  against  R,  to  recover  damages  for  a  breach 
of  the  contract :     Held,  that  the  action  was  not  prematurely  brought, 

'  and  that  in  regard  to  this  particular  class  of  special  contracts,  where 
the  overseer  or  agent  is  wrongfully  dismissed  from  the  service  of  his 
employer,  he  has  his  election  of  three  remedies  :  1st.  He  may  bring 
his  action  immediately  for  any  special  injury  he  may  have  sustained 
in  consequence  of  the  breach  of  the  contract  by  the  defendant.  2d. 
He  may  wait  until  the  termination  of  the  period  for  which  he  was 
employed,  and  then  sue  upon  the  contract  and  recover  his  whole  wa- 
ges. 3d.  He  may  treat  the  contract  as  rescinded,  and  may  immedi- 
ately sue  on  a  quantum  meruit  for  the  woi-k  and  labor  he  actually  per- 
formed.    Rogers   vs.  Parhain.     8  Ga 190 

12.  A  payment  to  an  authorized  agent,  is  a  payment  to  the  principal. 
Hodnett  vs.  Tatum.     9  (?a '"' 

13.  There  is  no  Statute  in  Georgia,  authorizing  an  agent  to  execute  a 
forthcoming  bond  for  property  levied  on  by  attachment.  Gilmer  vs. 
Allen.     9  Ga ^ •' 208 

14.  "Where  a  Constable  who  did  not  write  a  good  hand,  requested  a  Jus- 
tice of  the  Peace,  in  his  presence,  to  make  a  return  of  no  property  on 
tvio  Ji.fas.  he  knowing  the  same  to  be  true  :  Held,  that  the  return 
was  to  be  considered  as  the  act  of  the  Constable  himself.  Ellis  vs. 
Francis.     9  Ga 526 
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III.     RIGHTS,  POWERS  AND  LIABILITIES  OF  PRINCIPAL. 

1.  The  doctrine, thatthe  principalis  not  liable  to  one  agent  or  employee, 
for  damages  occasioned  by  the  negligence  or  misconduct  of  another 
agent  or  employee,  is  not  applicable  to  slaves.    Scudder  vs.  Woodbridge. 

1  Kelly 198 

2.  If  a  person  assuming  to  act  as  the  agent  of  a  corporation,  but  without 
legal  authority,  makes  a  contract,  and  the  corporation  receive  the  ben- 
fit  of  it  and  use  the  property  acquired  under  it,  such  acts  will  ratify 
the  contract  and  render  the  corporation  liable.  Merchant s  Bank  vs. 
OentralBank.  •  1  Kelly 428 

3.  In  the  execution  of  an  instrument  under  seal  by  an  agent,  the  gener- 
al rule  is,  that  it  must  purport  upon  its  face  to  be  the  contract  of  the 
principal,  and  his  name  must  be  inserted  in  it  and  signed  to  it.    Ibid. 

4.  In  the  case  of  instruments  not  under  seal,  if  it  appear  from  the  face 
of  the  paper  that  the  credit  was  not  given  to  the  agent,  and  the  name 
of  the  principal  was  disclosed  at  the  time  of  the  transaction,  and  the 
act  was  within  the  power  of  the  agent,  the  principal  is  bound.     Ibid. 

5.  Upon  such  contracts,  where  the  intent  is  not  sufficiently  clear,  that 
the  principal  was  to  be  bound,  the  defect  may  be  supplied  by  parol 
testimony.     Ibid. 

6.  A  promissory  note  given  by  an  agent,  will  bind  the  corporation,  pro- 
vided he  acts  within  the  sphere  of  his  power,  or  the  act  was  subse- 
quently, ratified.     Butts  vs.  Outhbertson  et  al.     6  Ga 166 

7.  Where  a  warrant  of  attorney  was  executed  under  the  rule  of  the 
Court,  to  confirm  an  appeal  by  the  agent  of  the  party,  in  which  it  was 
recited  that  he  "ratified"  and  "confirmed"  all  that  the  agent  had 
done,  or  might  thereafter  do,  in  the  premises,  ''  without  incurring 
cost  to  me  "  :  Held,  that  this  was  a  ratification  by  the  principal,  and 
he  was  bound  for  all  costs  incident  to  the-  entering,  notwithstanding 
the  qualification  in  the  power  of  attorney.  Seranton  et  al.  vs.  Bemere 
et  al.    6  Ga 

8.  In  an  action  against  a  special  agent,  who  collects  money  for  his  prin- 
cipal, it  is  not  incumbent  on  the  plaintiff  to  prove  that  he  has  not  ac- 
counted for  or  paid  it  over.  The  Merchants'  Bank  vs.  Rawls  et  al. 
1   Ga 

9.  If  one  sells  property  of  another,  without  authority,  the  owner  may 
waive  the  tort  and  sue  him  for  the  money.     1  bid. 
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10.  Where  P,  without  authority  of  law,  sold  the  land  of  17  to  P  A  H,  af- 
ter the  death  of  N,  and  before  administration  on  N's  estate,  and  re- 
ceived a  part  of  the  purchase  money  therefor  :  Held,  that  the  adminis- 
trator of  N  could  not  maintain  an  action  against  P  for  money  had  and 
received  to  his  use,  nor  for  the  use  of  the  estate  of  If,  for  the  reason 
that  the  legal  representatives  of  N  had  not  been  deprived  of  any  legal 
or  equitable  interest  in  the  land,  by  such  unauthorized  sale,  as  would 
equitably  entitle  them  to  recover  the  purchase  money  therefor. 
Crews,  ExW,  vs.  Heard,  Adia'r.    1  Ga 60 


IV.    PUBLIC  AGENTS. 

1 .  Public  agents  contracting  in  behalf  of  the  public,  are  not  individually 
liable  for  the  payment  of  such  contracts ;  as  where  a  note  was  given 
by  four  individuals,  who  were  acting  as  Justices  of  the  Inferior  Court 
for  the  County  of  Heard,  for  the  erection  of  a  Court  house  for  the  ben- 
efit of  the  County,  under  the  authority  of  a  public  Statute,  they  are 
not  individually  bound,     Ghent  etal.  vs.  Adams.     2  Kelly 216 

2.  Where  the  makers  signed  the  note  with  the  addition  of  the  initials, 
J.  I.  C.  to  their  names,  parol  evidence  is  admissible  for  the  purpose  of 
showing  (when  there  is  any  doubt)  whether  the  contract  was  in  fact 
made  in  their  individual  or  ofiScial  capacity.    Ibid. 

3.  In  a  suit  upon  an  instrument,  reading  "  We,  the  trustees  of  Oak 
Chumpna  Academy,  promise,  &c."  Held,  that  defendants  might  prove 
that  plaintiff  contracted  with  them  as  agents,  giving  the  credit  to  their 
principal ;  and  that  plaintiff  might  show  by  parol,  that  he  contracted 
with  them  personally,  and  gave  credit  to  them  individually.  Cleam- 
landvs.  Stewart  et  al,     ty  Kelly 297 

Prison  Bounds.     See  Insolvent  Debtors. 

Private  Wats.     See  Constitutional  Law,  IV.  11.    Hoads  and  Ways. 


PROCESS. 

1.  Service  of  petition  and  process  on  agent  of  defendant,  is  null  and  void, 
under  the  law  of  Georgia.     Welman  vs.  Polhill  et  al.    R.  M.  Gharl  ■■•  2S5 

2.  Where  the  service  is  void,  appearance  and  plea  to  merits  will  not 
cure  it.     Ibid. 

3.  Objection  may  be  taken  at  any  time.    Ibid. 
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4.  Process  taken  out  more  than  twenty  days  before  the  next  ensuing 
term  of  the  Court  to  which  it  is  made  returnable,  and  not  returned  to 
such  next  ensuing  term,  but  altered  and  made  returnable  to  another 
term,  to  be  held  after  the  one  to  which  it  was  fii-st  made  returnable, 
is  void  under  the  provisions  of  the  Judiciary  Act  of  1199.  Sank  of 
St.  Marys  vs.  Mvmford  Sf  Tyson.    0  Ga 44 

Peofert.     See  Pleading. 


PROHIBITION. 

1.  Prohibition  will  not  be  granted,  unless  the  party  is  in  danger  of  be- 
ing injured  by  some  suit  actually  depending ;  it  is  not  sufficient  that 
he  merely  fears  that  a  suit  may  be  commenced,  in  which  he  might  suf- 
fer damage.    Mealing  et  al.  vs.  City  Council  of  Augusta.    Dudley 221 

2.  The  writ  will  be  granted  against  an  Inferior  Court  exercising  a  juris- 
diction which  is  unauthorized  by  law.  Mx  parte  Putnam.  T.  If.  P. 
Chart '?6 


PROMISSORY  NOTES. 

I.  generally:  what  is;  negotiability;  considehation. 
II.  indorsement  and   transfers:     and   herein   of   demand 

AND    protest. 
HI.    OF    the   equities    BETWEEN    THE   PARTIES:      WHEN     SUBJECT. 
IF.    OF   NOTICE    TO    SUE. 

V.    SUITS    THEREON :    AND    HEREIN    OF  WHO    MAY  SUE :   DEFENCES. 
VI.    PARTIES,    WHEN    WITNESSES. 

I.    GENERALLY:  WHAT  IS;  NEGOTIABILITY;  CONSIDERATION- 

1.  Where  a  Statute  required  a  hand,  with  secui-ity,  to  be  taken  for  the 
rent  of  a  public  bridge,  and  in  lieu  thereof  a  promissory  note  was  ta- 
ken, on  suit  brought  to  recover  the  amount  of  such  note :  Held,  that 
the  Statute  was  substantially  complied  with,  and  that  the  note  was 
not  void.     Central  Bank  vs.  Kendrick.    Dudley 67 

2.  The  Legislature  of  Georgia,  in  making  promissory  notes  negotiable, 
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whether  given  for  money  or  other  thing,  ipso  facto,  made  them  exempt 
from  the  necessity  of  proving  consideration.  Da,niel  vs.  Andreas, 
Dudley , Igij 

3.  The  execution  of  a  promissory  note  is  evidence,  in  law,  of  a  full  set- 
tlement of  all  accounts  up  to  the  date  thereof,  except  such  as  are  spe- 
cially excepted  at  the  time.     Mills  vs.  Mercer.     Dudley 160 

4.  Tha  Court  refused  to  decide  that  a  note  given  in  consideration  of  for- 
bearance to  sue,  is  void  for  want  of  consideration;  but  when  the  cause 
of  action  forborne  is  clearly  illegal  and  void,  the  note  given  in  consid- 
eration of  forbearance  is  tainted  with  the  nature  of  that  cause  of  ac- 
tion.   Slack  vs.  Moss.    Dudley 161 

5.  An  interlineation  of  the  words  "or  bearer,"  in  a  due  bill,  is  a  mate- 
rial alteration,  and  will  vitiate  the  instrument,  unless  it  is  proven 
to  have  been  made  by  the  maker  or  by  his  consent.  Scott  vs.  Walker. 
Dudley 244 

6.  A  note  given  in  compromise  of  a  suit  by  sci.  fa.  to  condemn  land  un- 
der the  Lottery  Law  of  1825,  is  in  violation  of  that  Statute,  contrary 
to  public  policy,  and  void  as  between  maker  and  payee ;  and  its  con- 
sideration may  be  inquired  into  in  a  suit  between  the  original  parties. 
Poe  vs.  The  Justices  of  the  Peace.     Dudley 249 

"7.  A  bill  of  sale  to  a  slave,  containing  warranty  of  soundness,  is  neither 
at  Common  Law,  or  by  the  Statute  of  Anne,  or  by  our  own  Act  of 
1'799,  negotiable  by  indorsement,  so  as  to  vest  in  the  indorsee  aright  of 
action  on  the  warranty,    Broughton  vs.  Badgett.     1  Kelly M 

8.  The  Act  of  1799  makes  the  instruments  therein  enumerated  negotia- 
ble "  in  such  manner  and  under  such  restrictions,  as  are  prescribed  in 
the  case  of  promissory  notes."  They  must  be  payable  to  the  payee^s 
order  or  assigns,  or  to  the  bearer,  as  prescribed  by  the  Statute  of  Anne. 
Ibid. 

9.  Can  an  instrument,  under  seal,  be  transferred  by  an  indorsement  not 
under  seal  ?     Ibid. 

10.  The  Act  of  lYa  9  has  reference  exclusively  to  liquidated  dsmande, 
whether  for  money  or  other  things,  and  applies  to  those  instruments 
alone,  which  are  for  payment  of  an  ascertained  sum  of  money,  or  of 
some  specific  article  or  articles  of  property.    Ibid. 

11.  A  note  to  be  negotiable  by  indorsement,  so  as  to  give  a  right  of  ac- 
tion to  the  indorsee,  in  his  own  name,  must  contain  negotiable  words, 
giving  it  a  transferrable  quality;  it  must  be  payable -to  the  payee,  or 
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Ms  order,  or  assigns,  or  io  bearer,  in  pursuance  of  the  Statute  of  Anne. 
Reed,  use  of  Holly,  vs.  Murphy.     1  Kelly 287 

12.  A  note  without  such  negotiable  words,  is  a  valid  instrument  be- 
tween the  parties,  and  is  entitled  to  the  allowance  of  the  three  days  of 
grace,  and  may  be  declared  on  aa  a  promissory  note  within  the  Stat- 
ute ;  but  it  cannot  be  transfej'red  or  negotiated,  so  as  to  enable  the  as- 
signee to  sue  upon  it  in  his  own  name.    Ibid. 

13.  Although  an  instrument  contains  at  the  foot  of  it  a  memorandum, 
specifying  the  mode  in  which  it  may  be  discharged,  still,  if  it  be  for  a 
sum  certain,  payable  absolutely  and  unconditionally,  on  a  day  fixed 
on  the  face  of  it,  it  ia  a  good,  negotiable  promissory  note,  and  may  be 
declared  on  as  such.     Pool  vs.  McCrary.     I    Kelly 321 

14.  When  a  note  ia  signed  by  the  makers,  with  the  initials  of  J.  I.  C.  to 
their  names,  it  is  competent  to  show,  by  parol  evidence,  that  they  act- 
ed in  their  official  capacity,  as  agents  of  the  public.  Ghent  et  al.  vs. 
Adams.     2    Kelly 21Y 

15.  Where  the  instrument  read,  "  We,  the  Trustees  of  Oak  Chumpna  Acad- 
emy promise  to  pay,  &c. :"  Held,  that  the  makers  were  personally  liable, 
and  the  words,  Trtistees,  <S;c.  were  mere  words  of  description.  Oleav- 
land  vs.  Stewart  et  al.     3  Kelly 293 

16.  Failure  of  consideration  is  a  good  plea  to  a  note  given  by  the  Sher- 
iff, in  discharge  of  a  rule  absolute  against  him,  to  pay  the  money  due 
on  an  execution,  when  that  rule  is  siibsequently  rescinded  as  illegal 
and  unjust.    Barrow  vs.  Chipman.    i  Ga 
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17.  In  the  distribution  of  the  estate  of  an  intestate,  promissory  notes  are 
upon  the  same  footing  with  "  bonds  and  other  obligations."    Davis  et 

al  vs.  Smith  et  al.     5  Ga ""* 

18.  As  a  general  rule,  the  holder  of  negotiable  paper  will  be  presumed 
to  be  a  bona  fide  holder,  and  will  not  be  bound  to  prove  that  he  baa 
paid  value  for  it,  until  the  other  party  shows  a  want  or  failure  of  con- 
sideration, or  that  the  note  had  been  lost  or  stolen  before  it  came  to 

the  possession  of  the  holder.      Nell  vs.  Snowden.     h  Ga 1 

19  In  an  action  by  an  assignee  on  the  following  instrument,  "  I  agree  to 
take  of  Burr,  Mizell  &.  Co.  a  fifty-saw  cotton  gin,  cast-steel  saws,  fine 
teeth,  and  improved  brush,  nine  inches  in  the  circle;  the  gm  to  be  de- 
livered at  my  house  by  1st  September  next.  The  said  Burr,  Mizell  & 
Co.  warrant  the  said  gin  to  perform  well  in  every  respect,  or  they 
will  make  it  do  so  at  their  own  expense.  For  which  I  promise  to  pay 
Burr  Mizell  <feCo.  or  bearer,  onS  hundred  dollars,  by  1st  January 
1847':"  Held,  that  failure  of  consideration  might  be  pleaded  and 
proved.     Hodges  vs.  Hall.     5  Ga ' 
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20.  A  note  made  payable  to  A,  "  lawful  attoraey  of  B,"  is  payable  to  A. 
Anstell,  Adm'r,  vs.  Rice  et  al.     5  Ga 412 

21.  An  inquiry  can  be  made  into  the  consideration  of  a  promissory  note, 
whenever  the  proper  administration  of  Justice  requires  it.  Butts  vs. 
Cuthbertson   et  al.     C    Oa 166 

22.  "Whenever  a  Statute  gives  a  summary  remedy  for  services  rendered, 
the  taking  of  a  promissory  note  does  not  waive  the  statutory  lien. 
Ibid. 

23.  A  promissory  note  given  by  an  agent,  will  bind  the  corporation,  pro- 
vided he  acts  within  the  sphere  of  his  powers,  or  the  act  was  subse- 
quently ratified.    Ibid. 

2i.  If  A  gives  his  promissory  note  to  B,  in  liquidation  of  the  book 
debt  of  C ;  it  does  not  of  itself  destroy  the  account :  nor  is  it,  with- 
out other  proof,  such  a  payment  that  the  original  debt  cannot  be  re- 
sorted to.     Ibid. 

25.  A  note  given  by  an  infant  for  necessaries,  is  valid.  Per  Ldmpkin,  J. 
Ibid. 

26.  A  judgment  has  no  lien  on  promissory  notes  in  the  hands  of  the  de- 
fendant ;  nor  are  choses  in  action  liable  to  be  seized  and  sold  under 
execution,  unless  made  so   specially  by  Statute.    McGehee  vs.  Cherry. 

6  Ga 550 

27.  A  defendant  in  fi.  fa.  has  the  right  to  transfer  promissory  notes  in 
his  possession  to  other  than  judgment  creditors,  in  satisfaction  of  their 
claim.     1  bid. 

28.  The  following  paper  held  to  be  a  promissory  note,  and  the  indorser 
liable  thereon : 

"Pl,  AMeoh.  Bk.  of  CoLnMBUs,  Jan.  29,  1842. 
"$3,987  79. 
"  Gen.  James  C.  Watson,  has  deposited  in  this  bank,  three  thousand 
nine  hundred  and  eighty-seven  79-100  dollars,  which  sum  said  bank 
will  pay  to  him  or  his  order,  on  this  certificate,  on  the  fii-st  day  of  Jan- 
uary next.  [Signed,]  M.  Robertson,  Cashier. 
Indorsed,  J.  C.  Watson,  D.  McDougald,  M.  Robertson."  Carejf,  As- 
signee, vs.  McDougald.     7  Qa 84 

29.  Where  an  acknowledgment  was  written  on  the  back  of  a  note,  in 
the  following  words  :  "  I  do  hereby  acknowledge  the  credit  of  three 
hundi-ed  and  thirty-two  80-100  dollars 'to  be  due  to  the  estate  of 
Drewry  Brewer,  deceased.  August  5,  1847."  [Signed,]  "Clauk 
Brewer  :  "•  Held,  that  the  instrument  might  be  declared  on,  and  oifer- 
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ed  in  evidence  as  a  due  bill,  and  that  the  plaintiffs  need  not  prove  the 
consideration  for  which  it  waa  given.     Brewer  vs.  Brewer,  Ex'rs.     1  Ga.  584 

30.  A  receipt  given  for  cotton  stored  ivith  a  ■warehouse  man,  is  not  a  pro- 
missory note,  though  the  promise  may  be  to  deliver  to  bearer.    Smith 

as.  Picket.     7   Ga 104 

31.  A  limitation  of  a  promissory  note  in  remainder,  by  will  or  deed,  is 
valid.     Brouc/hton,  Adm'r,  vs.  West.     3  Ga 248 

32.  The  cutting  off  the  name  of  a  surety  to  a  joint  and   several  note, 
with  the  consent  of  the  payee,  is  not  such  a  material  alteration  as  will      > 
invalidate  it.    lb  id. 

33.  A  note  given  for  the  purchase  of  a  public  office,  is  void,  being  oppo- 
sed to  public  policy,  and  the  Statute  forbidding  the  sale  of  public  offices . 
Grant  and  another  vs.  McLester.     8  Ga 553 

34.  Thev  following  instrument  declared  a  promissory  note  :  "This  is  to 
certify  that  I  did,  in  the  year  1844,  purchase  of  B.  F.  W.  his  tan-yard 
and  stock ;  for  which  I  did  promise  to  pay  B.  T.  L.  for  the  benefit  of  B. 
F.W.  $475,  which  amount  thereby  acknowledge  to  be  unpaid  and  yet 
due  ;  and  one  note  of  hand  for  $53,  which  note  is  said  to  be  lost  or  mis- 
laid, each  amount  bearing  interest  from  1st  Jan.  1845.     Signed,  J.  A. 

S.  Sept.  23, 1847."     Lowe  vs.  Murphy,  Adm'r.    9  ffa 33S 

35.  The  general  rule  is,  that  where  a  party  receives  a  note  as  collateral 
«ecttri«y,  without  any  special  agreement,  he  must  use  ordinary  care 
and  diligence  in  collecting  it,  and  if  any  loss  should  accrue  to  the 
other  party,  by  reason  of  the  want  of  such  care  and  diligence,  the  law 
will  compel  him  to  make  good  the  loss,  but  if  there  is  any  special 
agreement  between  the  parties,  then  they  will  be  bound  by  such 
special  agreement  and  not  by  the  general  rule.  Lee  vs.  Baldwin. 
10  Ga 
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II.    INDORSEMENT  AND  TRANSFER :  AND  HEREIN  OF  DE- 
MAND AND   PROTEST. 

.  The  omission  by  the  indorser  and  holder  of  a  note,  to  charge  in  exe- 
ecution  a  prior  indorser,  (who  had  been  surrendered  by  his  bail,  be- 
fore judgment,  and  discharged  in  consequence  of  such  omission,)  will 
not  operate  to  discharge  ^  subsequent  indorser  from  his  liabdity  to 
such  holder.     Wakefield  vs.  Lambert.    R-  M.   Charl 13 


2   Accommodation  indorsers  are  not  liable  to  contribution  as  sureties  in 

'  Georgia,  either  at  Common  Law,  or  under  the  Act  of  1826.     Stiles  vs. 

Eastman  et  al.     1  Kelly 
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;>.  Separate  judgments  are  rendered  against  the  indorsers  of  the  same 
note ;  tlie  two  last,  by  agreement  with  the  plaintiffs,  take  an  assign- 
ment of  the  judgment  against  tlie  first  indorser,  and  pay  the  plaintiffs 
the  amount  due  upon  the  judgments  against  themselves,  which  are  en- 
tered satisfied:  Held,  the  judgmeutso  assigned  is  not  extinguished  by 
the  satisfaction  of  the  judgments  against  the  two  last  indorsers,  and 
that  they  might  proceed  under  such  assignment  with  the  fi.  fa.  against 
the  first  indorser,  and  by  levy  and  sale  re-imburse  themselves  the 
amount  paid  out  by  them  ;  it  appearing  that  they  were  not  interested 
in  the  consideration  for  which  the  indorsed  note  was  given.     Ihid. 

4.  The  control  of  an  execution  against  the  maker  and  prior  indorsers,  as 
provided  for  by  the  Act  of  1839,  should  be  obtained  under  an  order 
of  Court  whence  the_/S.  /a.  issued.  The  payment  by  the  indorser 
need  not  be  forced  by  levy  ;  it  may  be  voluntary,  and  yet  in  the  eye 
of  the  law,  it  is  a  payment  under  the  compulsion  of  legal  process. 
Ibid. 

5.  As  to  notice  to  indorsers  by  Central  Bank.  See  Merchants^  Bank  vs. 
Central  Bank.     1  Kelly,    43.     Also  McDougald  vs.    Central    Bank. 

S  Kelli/ 191 

6.  A  bill  of  sale  to  a  slave,  containing  a  warranty  of  soundness,  is  not 
negotiable  under  our  Statute,  by  indorsement.     Broitghton  vs.  Badgett. 

1  Kelly n 

1.  Can  an  instrument  under  seal  be  transferred  by  an  indorsement  not 
under  seal  1     Qnere.     Jbid. 

S.  The  Act  of  1'799,  has  reference  exclusively  to  liquidated  demands, 
Avhether  for  money  or  other  things,  and  applies  to  those  instruments 
alone,  which  are  for  payment  of  an  ascertained  sum  of  money,  or  some 
specific  article  or  articles  of  property.     Ibid. 

9.  A  note  to  be  negotiable  in  Georgia,  must  be  payable  to  the  payee,  or 
Ids  (yfder,  or  assignee  or  to  bearer.  "Without  such  negotiable  words,  it  is  a 
valid  instrument  between  the  original  parties,  and  is  entitled  to  the 
allowance  of  days  of  grace,  and  may  be  declared  on  as  a,  promissory 
note,  but  it  cannot  be  negotiated  so  as  to  enable  the  assignee  to  sue  upon 
it  in  his  own  name.  Reed,  use  of  Holly,  vs.  Murpliey.  1  Kelly,  237  See 
also,  Broughton  vs.  Badgett.    1  Kelly HI 

10.  As  between  the  holder  of  a  banker's  check  and  the  indorser,  it  ought 
to  be  presented  for  acceptance  with  due  diligence,  but  as  between 
the  holder  and  the  drawer,  a  demand  at  any  time  before  suit  brought, 
will  be  sufficient,  unless  it  appears  that  the  drawee  has  failed,  or  the 
drawer  in  some  manner  has  sustained  injury  by  the  delay.    Daniels 

vs.  Kyle  &  Barnett.     1  Kelly,  Z05.     See  also,  S.  C.     5   Ga 245 
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11 .  A  makes  his  note  payable  generally  to  B,  or  bearer  ;  B  transfers  it  to 

0  by  delivery,  and  0  indorses  it  to  D  :  C  Seld,  to  be  an  indorser  and  not 

a  guarantor.     Cox  vs.  Adams.    2  Kelly 159 

12.  In  a  suit  by  D,  the  indorsee,  against  C,  the  indorser,  the  possession  of 
the  note  held  to  be  prima  facie  evidence  of  the  delivery  of  it  by  B  to 
C.    Ibid. 

13.  Each  indorsement  is  a  new  contract,  and  the  contract  of  indorse- 
ment, as  to  its  nature,  construction  and  interpretation,  is  governed  by 
the   Itx  loci  contractus ;  and  the  remedies  thereon  by  the  lex  fori. 

1  bid.     See  also,  Levy  vs.  Cohen.    4  Oa 1 

14.  The  indorsee  of  a  negotiable  promissory  note,  drawn  in  this  State, 
payable  in  New  York,  and  returned  protested  for  non-payment,  is  enti- 
tled to  charge  five  ■pef  cent,  damages  against  the  indorser,  as  provided 
by  the  Act  of  1823,  in  cases  of  protested  bills  of  exchange.    Howard 

vs.  Central  Sank.     3  Kelly K78 

15.  The  charter  of  the  Insurance  Bank  of  Columbus  prescribes  the  mode 
in  which  contracts  shall  be  executed  to  be  binding  on  the  company, 
viz  :  that  they  shall  be  signed  by  the  president  and  countersigned  by 
the  cashier.  In  a  suit,  at  the  instance  of  the  holder  of  a  bill  against 
the  indorser  on  a  bill  drawn  by  the  indorser  himself,  as  president  of  the 
bank,  andin  his  own  favor,  he  cannot  object  to  the  regularity  of  the 
contract,  nor  is  he  protected  on  his  indorsement  by  its  want  of  conformi- 
ty to  the  Statute.    McDoiyald vs.  The  Central  Bank.    S  Kelly 191 

16.  "Where  the  indorsers  of  a  promissory  note  resided  in  the  County  of 
Richmond,  the  one  seven  and  a  half,  and  the  other  twelve  miles  from 
the  City  of  Augusta,  and  were  in  the  habit  of  receiving  their  letters 
and  papers  at  the  Augusta  post-ofEce,  at  least  once  a  week :  Held,  that 
notices  of  the  dishonor  of  a  note,  deposited  in  the  Augusta  post-office, 
addressed  to  them,  was  sufficient  to  make  them  liable,  although  there 
was  a  post  office  at  the  Richmond  Factory,  nearer  to  them  than  the  of- 
fice at  Augusta.      Walker  et  al.  vs.  Bank  of  Augusta.     S  Kelly 495 

1*7.  The  certificate  of  Notarises  Public,  prima  facie  evidence  of  the  non- 
payment of  the  note,  and  of  notice  also,  when  so  stated  therein.     Ibid. 

IS.  Although  a  note,  on  its  face,  be  negotiable  and  payable  at  Charles- 
ton, still,  if  it  be  indorsed  in  this  State,  and  there  is  no  evidence  to 
show  the  understanding  of  the  parties,  that  the  undei'taking  of  the  in- 
dorser was  to  be  performed  in  Charleston,  the  ii}.dorsement  will  be 
deemed  a  Georgia,  and  not  a  Carolina  contract.  Levy  vs.  Cohen.  4 
Ga ^ 

19.  Held,  that  an  indorser  in  blank  on  a  promissory  note  which  is  abso- 
63 
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lute,  unconditional,  and  unrestricted  on  its  face,  cannot  prove  hj  parol 
that  it  was  given  for  the  purpose  of  being  negotiated,  or  was  intend- 
ed to  be  negotiated  at  a  chartered  bank.     Stubbs  vs.  Ooodall.    4  Oa.  106 

20.  A  note  payable  to  B,  and  indorsed  at  the  time  of  its  execution  by 
0,  G  ia  liable,  as  second  indorser,  at  Common  Law.  Collins  vs.  Ever-, 
ett.     4    Ga 2C6 

21.  And  as  surety,  under  the  Act  of  1826.     Ibid. 

22.  Parol  evidence-  inadmissible  to  show  that  hu  agreed  to  be  liable  as 
original  promissor.    Ibid. 

23.  After  a  dissolution,  one  partner  cannot  bind  his  co-partner  by  a  new 
contract,  as  an  indorsement,  even  though  it  be  for  a  debt  due  by  the 
partners  before  dissolution.     Humphries  vs.  Ohastain.    5  Ga 166 

24.  If  the  holder  of  a  bank  check  neglect  to  present  the  same  for  pay- 
ment within  a  reasonable  time,  and  the  bank  fail  in  the  meantime,  the 
drawer  is  discharged  from  liability,  to  the  extent  of  the  injury  he  has 
sustained  by  such  failure.     Daniels  vs.  Kyle  and  Barnett.    5  Cfa 245 

25.  The  same  doctrine  applies  to  all  holders,  whether  payees  or  trans- 
ferrees.     Ibid. 

26.  The  holder  of  a  promissory  note,  who  transfers  it  by  delivery,  for  a 
valuable  consideration,  warrants  by  implication,  unless  otherwise 
agreed  between  the  parties,  that  he  is  the  lawful  holder,  and  has  a 
just  and  valid  title  to  the  instrument,  and  a  right  to  transfer  it  by  de- 
livery. He  also  warrants,  in  like  manner,  that  the  instrument  is  gen- 
uine and  not  forged  or  fictitious,  and  that  he  has  no  knowledge  of  any 
facts  which  prove  the  instrument,  if  originally  valid,  to  be  worthless, 
either  by  the  failure  of  the  maker,  or  by  its  being  already  paid,  or  oth- 
erwise to  have  become  void  or  defunct ;  and  any  concealment  of  these 
facts,  on  the  part  of  the  transferrer  of  the  note,  operates  as  a  fraud 
on  the  rights  of  the  transferree,  for  which  a  Court  of  Equity  wiU  en- 
tertain jurisdiction  to  compel  discovery  and  grant  relief.  Winter  vs. 
Bulloch.     6  Ga ; 230 

21.  Upon  the  transfer  of  a  note  payable  to  bearer  by  delivery,  the  trans- 
ferrer ceases  to  be  a  party  to  it,  and  is  not  generally  responsible 
thereon  to  the  transferree,  or  any  subsequent  holder.  But  if  he  un- 
dertake to  guaranty  the  payment  of  the  same,  he  will  be  liable  on 
that  special  contract,  and  that  is  a  proper  subject-matter  of  set-oif. 
Crenshaw  vs.  Jachson.    6  Ga 509 

28.  A  transfers  a  note,  payable  to  bearer,  to  B  by  delivery,  and  says: 
''  C,  (the  maker)  although  a  poor  man,  is  perfectly  good  for  his  con- 
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tracts,  and  if  0  is  uot  good,  I  am  good :"  Held,  that  these  sayings  are 
admissible  to  support  a  plea  of  a  promise  and  undertaking  to  guaran- 
tee the  payment  of  the  note.    Ibid. 

29.  The  purchaser  of  a  note  after  due  fi-om  an  indorser  who  has  paid 
it,  cannot  recover  out  of  a  prior  indorser  any  more  than  his  vendor 
paid  upon  it.     Bethune  vs.  McCrary.     8  Oa 114 

30.  A  note  made  payable a< cirte?- o/ i/te  banhiin Macon,\iAAio\ie^  within 
theprovisoof  the  Actof  1826,  which  dispenses  with  demand  and  notice 

to  charge  an  indorser.    Hoadly  vs.  Bliss.    9  Ga 303 

31.  An  indorser  can  waive  demand  and  notice  before  thejnaturity  of  the 
note  only.  After  its-  maturity,  he  can  waive  proof  of  demand  and  no- 
tice.   Ibid. 

32.  The  transfer  of  a  negotiable  note,  upon  which  suit  is  pending,  con- 
veys such  an  interest  in  the  judgment  obtained  thereon,  as  will  enable 
the  transferree  to  sue  process  of  garnishment  in  his  own  name.  Dm- 
gas  vs.  Matthews  et  al.     9   Ga 510 

83.  When  a  party,  liable  over  as  transferrer  to  the  transferree  of  a  prom- 
issory note,  is  notified  of  a  plea  of  failure  of  consideration,  filed  to  a 
suit  by  the  transferree  thereon,  the  transferree  is  a  privy,  in  law,  to 
the  judgment  thereon,  and  is  concluded  thereby.  And  if,  afterwards, 
the  transferrer  is  proceeding  at  Law  to  enforce  securities  against  the 
transferree,  taken  in  payment  for  the  note,  Equity  will  relieve  by  in- 
junction and  decree.    Bulloch  vs.  Winter.    10  Ga 214 

As  to  Control  by  Indoesers,  see  Surety.    See  next  Division  of  this  Title. 
See,  also,  Bills  of  Exchange  ;  Notice  and  Demand. 


III.    OF  THE  EQUITIES  BETWEEN  THE  PARTIES :   WHEN  SUB- 
JECT. 

1.  A  transfer  of  notes  long  after  they  become  due,  will  not  deprive  the 
maker  of  any  defence  to  which  he  would  have  been  entitled,  had  they 
continued  in  the  hands  of  the  payee.     Crawford,  Adm'r,  &c.    vs.  Beal 

et  al.  ■  Dudley ^°* 

2.  A  note  given  for  a  consideration,  in  violation  of  public  policy,  is  void 
as  between  maker  and  payee ;  but  if  indorsed  before  due,  and  with- 
out notice,  in  a  suit  by  such  innocent  indorsee,  the  consideration  will 
not  be  inquired  into.    Poe  vs.  Justices,  <S:c.    Dudley 249 

3.  The  bona  fide  holder  of  a  negotiable  note,  payable  to  bearer,  for  a  val- 
uable consideration,  without  any  notice  of  the  facts  which  impugn  its 
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validity,  transferred  before  due,  takes  it  unaffected  by  these  facts. 
Bdnd  vs.  Central  Banh.     2  Kelly 102 

4.  The  holder  of  a  negotiable  instrument,  is  pres^imed  to  be  a  bona  fide 
holder  for  a  valuable  consideration,  without  notice.     Ihid. 

5.  The  extinguishment  of  a  pre-existing  debt,  constitutes  a  valuable  con- 
sideration for  the  transfer  of  a  negotiable  note ;  and  the  holder  thus 
receiving  it,  before  due,  and  without  notice,  is  unaffected  by  the  equi- 
ties between  the  antecedent  parties.    Ihid. 

6.  The  maker  of  a  note,  in  an  action  by  the  indorsee,  who  received  it 
after  due,  cannot  set-off  a  demand  against  the  payee,  unless  the  sub- 
ject of  the  set-off  attaches  to  or  is  connected  with  the  note  itself. 
Tindey  vs.  Beall.     2  Kelly 135 

7.  A  note  transferred  b^ore  due  to  a  holder,  without  notice,  as  collate- 
ral seamty  for  an  existing  debt,  is  not  liable  to  the  equities  existing 
between  the  maker  and  payee.     Gibson  et  al.  vs.  Conner.    3  Kelly . . ,    48 

8 .  The  bona  fide  purchaser  of  a  negotiable  security,  before  it  is  due, 
from  one  who  has  no  title,  acquires  a  title.     Matthews  vs.  Poythress. 

i  Ga 287 

9.  What  constitutes  mate  ;?&».?    J  bid. 

10.  How  far  public  notice  of  the  loss  of  a  note  will  affect  a  bonafide  pur- 
chaser.   Ibid. 

11.  Asa  general  rule,  the  holder  of  negotiable  paper  will  be  presumed 
to  be  a  bonafide  holder,  and  will  not  be  bound  to  prove  that  he  has 
paid  value  for  it,  until  the  other  party  shows  a  want  or  failure  of  con- 
sideration, or  that  the  note  had  been  lost  or  stolen  before  it  came  to 
the  possession  of  the  holder.    Nell  vs.  Bnowden.     5  Ga 1 

12.  A  party  who  acquires  title  to  a  bill  or  note  .before  due,  but  with  ex- 
press notice  of  a  defect  or  incumbrance,  is  so  far  identical  with  the 
previous  owner,  that  his  declarations  or  admissions,  while  owner,  may 
be  received  in  evidence  against  such  party.  Glanton  vs.  Griggs.  5 
6a...... 420 

13.  The  assignee  of  a  promissory  note,  not  negotiable,  takes  it  subject 
to  all  the  equities  which  existed  between  the  assignor  and  maker 
Ihereof,  at  the  time  of  the  assignment,  and  all  equities  which  may 
attach  in  favor  of  the  maker,  before  notice  of  the  assignment.     Over- 

ry  vs.  Ferryman.    6  Ga 11° 

14.  Where,  by  a  decree  of  a  Court  of  Equity,  a  specific  sum  of  money 
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was  decreed  to  be  due  to  the  maker  of  an  unnogotiabh  promiasory 
note,  by  the  payee  thereof:  Beldi\xkt  such  decree  could  not  be  im- 
peached by  extrinsic  evidence,  so  as  to  impair  or  defeat  the  equitable 
right  of  such  maker,  to  set-off  such  decree  for  the>^/  amount  thereof, 
against  such  note  in  the  hands  of  au  assignee  for  a  valuable  conside- 
ration, but  who  had  never  given  any  notice  to  the  maker  of  the  note, 
of  suoh  assignment.    Ibid. 

15.  The  holder  of  a  promissory  note  who  trausfera  it  by  delivery,  by  im- 
plication warrants  that  he  is  holder,  and  has  a  valid  title ;  also,  that 
the  insti-ument  h  genuine,  and  that  he  has  no  knowledge  of  any  facts 
which  prove  the  instrument,  if  originally  valid,  to  be  worthless,  either 
by  the  failure  of  the  maker,  or  by  payment,  or  otherwise  void  or  de- 
funct.     Winter  vs.  Bullock.     6  Ga 280 

16.  One  who  buys  a  note,  bill,  or  other  negotiable  security,  honafide  and 
for  value,  after  His  due,  from  one  who  has  no  title  tj  it,  acquires  no 
title  against  the  true  owner.     Thomas,  Adm'r,  vs.  jCinsey.    8  ffa 421 


IV.    OF  NOTICE  TO  SUE. 

1.  The  holder  of  a  promissory  note  or  other  instrument,  is  bound  to  sue 
a  dormant  partner  of  the  makers,  not  generally  known  as  such,  when 
notified  to  do  so  by  the  surety  or  indorser,  under  the  Act  of  26th  Dec. 
1831.     Howard  vs.  Brown,  Adm'r.     3  Kelly 527 

2.  A  judgment  was  recovered  against  the  plaintiff,  as  the  subsequent  in- 
dorser, and  was  settled  by  him  by  giving  a  new  note,  and  agreeing  to 
pay  the  attorney's  commissions  upon  the  judgment,  which  was  kept 
open  as  a  lien  therefor.  In  a  suit  upon  the  old  note,  by  the  plaintiff, 
against  a  prior  indorser,  it  was  Held,  that  the  plaintiff  became  the 
holder  thereof,  eo  instanti,  upon  his  settlement  of  the  judgment,  so  as 
to  be  affected  by  notice  to  sue  the  makers,  notwithstanding  the  attor- 
ney's commissions  remained  unpaid,  and  the  judgment  continued  open 
to  secure  them.    Ibid. 

3.  Notice  was  given  the  holder  to  sue  the  maker  ;  but  before  the  expi- 
ration of  the  three  months  allowed  by  the  Statute,  the  maker  removed 
out  of  the  State,  so  that  no  suit  could  be  instituted  against  him :  Held, 
that  the  holder  has  the  whole  three  months  allowed  by  the  Statute, 
in  which  to  sue,  and  that  the  removal  of  the  maker  was  at  the  risk  of 
the  indorser,  and  not  of  the  holder.    Ibid. 

i.  Notice  to  the  Cashier  of  the  bank,  by  the  surety,  to  sue  the  principal, 
is  a  sufficient  notice  to  the  bank,  especially  where  it  appears  that  the 
bank  acted  upon  such  notice.  Banlc  of  St.  Marys  vs.  Mumford  and  Ty- 
son.    6  0a 44 
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5.  A  bank,  when  holder  of  a  promissory"  note,  is  within  the  provisions  of 
the  Act  of  1831,  authorizing  sureties  to  give  notice  to  sue.     Ibid. 

6.  Where  it  is  doubtful  whether  the  surety  intended  to  request  the  cred- 
itor to  sue  the  principal  as  a  matter  of faoor,  or  to  require  it  as  a  mat- 
ter of  right,  under  the  Statute,  it  is  proper  to  submit  it  to  the  Jury  to 
find  from  the  facts,  how  the  parties  understood  the  matter.  Bethune, 
Adm'r,  vs.  Do-Acr.     1 0  Ga 235 


V.    SUITS  THEREON:     AND  HEREIN  OF  WHO  MAY  SUE:    DE- 
FENCES. 

1.  ■The  maker  of  a  promissory  note  cannot  be  sued  with  the  indorser,  out 

of  his  County.     Morris  vs.  McLain  et  al.    Dudley 1'72 

2.  To  an  action  upon  a  note,  the  defendant  will  not  be  allowed  to  prove 

a  partial  failure  of  consideration.   Jordan  vs.  Adm'r  of  Jordan.  Dudley.  181 

5.  A  purchaser  of  a  special  interest  in  land,  who  gives  his  note  for  the 
purchase  money,  and  is  in  quiet  possession  of  the  land,  shall  not 
be  protected  from  the  payment  of  the  note,  from  a  mere  apprehension 
of  being  distm'bed  at  some  future  time.     Ihid. 

4.  The  title  of  a  holder  of  a  note,  payable  to  bearer,  or  to  order,  and  in- 
dorsed in  blank,  cannot  be  questioned  in  a  suit  in  his  name,  unless  the 
defence,  as  against  the  true  owner,  makes  it  necessary.  Nisbet  vs. 
Lawson.     1  Kelly 284 

6.  An  agent  of  an  Insurance  Company  may  maintain  an  action  in  his 
own  name,  on  a  negotiable  note  belonging  to  the  company.  Ibid. 
See,  also,  Field  vs.  Thornton.     1  Kelly >  •   306 

6.  The  owner  or  holder  of  a  negotiable  paper,  may  bring  an  action  upon 
it  in  the  name  of  a  person  having  no  interest  in  it.  Meld  vs.  Thornton. 
1  Kelly 306 

v.  As  a  general  rule,  it  is  true  that  suits  should  be  brought  in  the  name 
of  the  person  having  the  legal  interest  in  the  contract ;  but  in  the  case 
of  negotiable  notes,  suits  may  be  brought  in  the  name  of  persons  hav- 
ing no  such  interest ;  they  may  sue  as  trustee  for  the  person  having 
the  real  interest.    I  bid. 

8.  The  question  of  title  in  negotiable  paper,  is  one  which  the  defendant 
will  not' be  permitted  to  raise,  unless  it  is  made  to  appear  that  it  is 
necessary  for  the  purposes  of  his  defence.     Tbid. 

9.  In  a  suit  upon  a  note,  appearing  on  its  face  to  have  been  altered,  the 
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plaintiff  is  not  required  to  explaiu  the  alteration,  if  it  is  declared 
upon  as  altered,  and  no  plea  of  non  est  factum  filed.  Tedlie  vs.  Bill.  2 
K<!ii!/ 131 

10.  In  an  action  by  an  assignee,  on  the  following  instrument,  "1  agree 
to  take  of  Burr,  Mizell  &  Co.  a  fifty-saw  cotton  gin,  cast-steel  saws,  fine 
teeth,  and  improved  brush,  nine  inches  in  the  circle  ;  the  gin  to  be  de- 
livered at  my  house  by  1st  September  next.  The  said  Burr,  Mizell 
&  Co.  warrant  the  said  gin  to  perform  well  in  every  respect,  or  they 
will  make  it  do  so  at  their  own  expense.  For  which  I  promise  to  pay 
Burr,  Mizell  &  Co.  or  bearer,  one  hundred  dollars,  by  1st  January, 
ISi"?:"  Held,  that  failure  of  consideration  might  be  pleaded  and  proved. 
Hodges  vs.  Hall.     5  Oa 103 

11.  In  a  suit  upon  negotiable  paper,  the  defendant  will  not  be  permit- 
ted to  raise  the  question  of  title,  unless  it  is  necessary  for  his  defence. 
Hall,  el  al.  vs.  Carey,  Assignee.     5  Ga 239 

12.  A,  the  debtor  of  B,  upon  a  negotiable  uote  not  due,  is  summoned  by 
C,  the  creditor  of  B,  to  answer  upon  process  of  garnishment ;  B  subse- 
quently transfers  the  note  to  D,  with  express  notice  of  the  pendency 
of  the  garnishment :  Held,  that  judgment  against  A,  in  favor  of  the  at- 
taching creditor,  may  be  pleaded  in  bar  of  the  suit  of  D,  the  assignee 

of  the  paper.     Glanton  vs.  Griggs.     5    Ga 424 

13.  A  note  made  payable  to  A,  "lawful  attorney  of  B,"  is  payable  to  A, 
and  may  be  sued  on  by  him  or  his  administrator,  after  his  decease. 
Austell,  Adm'r,  vs.  Rice  et  al,     5  Ga 472 

14.  An  m{ant,"bj  procheiti  ami,  may  sue  upon  a  note  made  payable  to  it- 
self.    Ibid. 

15.  A  declaration  on  notes  payable  in  specific  articles,  is  bad,  without 
an  averment  of  the  value  of  those  articles,  at  the  maturity  of  the  notes. 
Phillips  vs.  Dodge.     8  Ga 51 

16.  In  a  suit  on  a  negotiable  promissory  note,  the  defendant  will  not  be 
permitted  to  question  the  plaintiff's  title  to  the  paper,  unless  it  is 
made  to  appear  that  it  is  necessary  for  the  purpose  of  his  defence. 
Varner  vs.  Lamar.    9  Ga "^2 


VI.     PARTIES,  WHEN  WITIfESSES. 

.  A  party  to  a  negotiable  instrument  may  testify  to  facts  which  do  not 
prove  it  to  have  been  originally  void,  as  payment,  Ac.  Wendell  vs. 
George.     R.  M.  Oharl 51 
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2.  The  maker  of  a  note,  (who  is  released,)  is  a  competent  witness  to 
prove  usury  in  its  consideration,  in  a  suit  by  an  indorsee  against  an 
indorser.      Wiiikler  vs.  Scudder.     1  Kelly 128 

3.  In  a  suit  against  the  surety  alone,  the  principal  is  interested  to  the 
extent  of  the  costs;  and  therefore,  is  not  a  competent  witness  for  the 
surety,  unless  released  from  liability  for  such  cost.  RacMey  vs.  San- 
ders ^-  Sanders.     1  Ifelly 268 

4.  The  indorser  of  a  note  is  an  incompetent  witness,  on  the  ground  of 
interest,  to  prove  the  payment  of  money,  by  him,  to  the  attoraey  of 
the  plaintiff,  in  an  action  against  the  attorney,  unless  released.    Nis- 

bet  vs.  Lawson.     1  Kelly 282 

5.  In  an  action  against  the  surety  to  a  note,  to  which  the  defence  was 
usury,  the  maker,  (when  released,)  is  a  competent  witness  for  the  de- 
fendant.   Barneti  et  al.  vs.  Troutman.    9  Ga 36 

Public  Agents.    See  Principal  and  Agent,  IV. 

PuECHASEEs.     See  Sales. 

Quo  Waeeanto.     See  Oorporations,  IV.  1 ;  Mandamus,  16. 
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1.  Where  a  Railroad  Company  claimed  the  right  to  deviate  from  the 
original  route  surveyed  for  their  road,  and  specially  designated  in  a 
deed  of  conveyance  made  by  thp  plaintiff  to  them,  granting  the  right 
of  way  through  his  land,  in  locating  their  road,  under  the  clause  in 
the  deed  containing  the  following  words :  "  with  liberty  to  make  such 
slight  alterations  in  the  route  now  surveyed,  as  not  materially  to 
change  the  route  suVveyed,"  it  was  IIeld,m  a  conti'oversy  between  the 
landholder  and  the  company,  as  to  whether  the  road  was  located  on 
the  land  conveyed  by  the  deed  of  the  plaintiff,  that  the  latter  might 
give  in  evidence  on  the  trial,  the  situation,  value  and  condition  of  the 
laud,  over  which  the  original  route  was  surveyed  and  described  in 
the  deed,  as  well  as  that  over  which  the  road  was  finally  located,  for 
the  purpose  of  showing  the  materiality  of  the  variation,  as  affecting 
the  rights  of  the  respective  parties.    Lessee  of  Garr  vs.  The  Ga.  R.  R. 

Sf  Banking  Qo.      1  Kelly 5S0 

2.  When  a  Statute  granting  a,  charter  to  a  railroad  company  provides 
for  the  assessment  of  damages  in  a  summary  way,  to  be  paid  to  the 
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landholder  whose  private  property  shall  be  taken  for  the  use  of  the 
road,  there  being  no  negative  -words  in  the  Statute,  express  or  implied, 
the  landholder  whose  property  is  thus  taken,  is  not  deprived  of  his 
Common  Law  remedy  to  recover  damages  therefor ;  the  Statute  cre- 
ates no  new  right,  and  being  in  derogation  of  a  Common  Law  right, 
must  be  strictly  construed.  The  summary  remedy  given  by  the '  Stat- 
ute is  cumulative  only.     Ibid. 

3.  Private  property  cannot  be  taken  for  public  use  without  a  just  com- 
pensation ;  and  where  a  railroad  charter  provides  that  adequate  secu- 
rity sliall  be  given  to  the  land-holder,  whose  property  shall  be  taken 
for  the  use  of  the  road,  for  the  payment  of  such  damages  as  shall  be 
assessed  in  the  manner  pointed  out  thereby ;  no  title  to  the  land  thus 
taken  vests  in  the  company,  nor  can  the  company  appropriate  the 
same  to  the  exclusive  use  of  the  road,  so  as  to  defeat  the  right  of  the 
land-holder  to  maintain  trespass  or  ejectment  therefor,  until  such  ad- 
equate security  shall  be  given  ;  and  it  is  incumbent  on  the  company 
in  their  plea,  to  allege  and  to  prove  at  the  trial,  that  the  provisions  of 
their  charter  in  that  respect,  have  been  strictly  complied  with,  before 
the  land-holder  cau  be  deprived  of  his  title  to  his  property.     Ibid. 

4.  The  Xlth  section  of  the  charter  of  the  Monroe  Railroad  &  Banking 
Co.  gives  to  bill  holders  a  paramount  lien  for  the  payment  of  their 
bills,  upon  that  part  of  the.road  only  which  was  built  by  the  company. 
Collins  vs.  The  Central  Bank  et  al.     \  Kelly 455 

5.  Such  portion  of  the  road  as  was  built  by  the  contractors  under  a  mort- 
gage thereon,  to  secure  them  for  the  work  done,  and  materials  and 
equipments  furnished,  is  liable  to  them,  and  their  lien  is  paramount  to 
that  of  bills  or  notes.     Ibid, 

fi.  The  vendor's  lien  applies  to  lands,  the  title  to  which  has  been  transfer- 
red by  operation  of  law,  under  a  railroad  or  other  corporation  charter, 
as  well  as  to  voluntary  sales  by  the  land-owner.  Mims  vs.  Macon  i^- 
Western  Railroad  Co.     o  Kelly 341 

7.  It  is  not  extinguished  by  the  acceptance  of  the  certificate  of  deposit 
of  the  cashier  of  the  corporation,  for  the  valuation  of  his  land,  as  asses- 
sed by  the  commissioners;  provided  the  money  is  not  paid  when  called 
for,  owing  to  the  insolvency  of  the  company.     Ibid. 

8.  "Where  the  contractors  on  a  railroad  stipulated  with  the  Company, 
to  finish  their  work  by  a  certain  time,  and  the  company  agreed  to  fur- 
nish the  matei'ial  along  the  line  ;  and  it  was  farther  agreed,  that  all 
matters  of  difference  arising  under  the  contract,  should  be  determined 
by  the  Engineer  of  the  Company,  without  farther  recourse  or  appeal : 
Beld,  that  Equity  had  jurisdiction  of  a  cliim  for  time  lost  through  the 
breach  of  the  contract  on  the  part  of  the  company,  notwithstanding 

64 
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the  Engineer  had  refused  to  allo-w  the  claim — the  bill  charging  that 
the  Engineer  was  a  stockholder  to  the  amount  of  $10,000,  a  fact  un- 
known to  the  contractors  at  the  time  of  the  submission.  Milnor  dk  Co. 
vs.  Georgia  Railroad  Co.     i  Ga 38B 

9.  The  judgment  of  the  Supreme  Court,  in  "Collinsvs.  The  Central  Bank" 
(1  Kelly,  4S5,)  did  not  reverse,  in  toto,  the  decree  of  the  Circuit 
Court,  settling  the  relative  dignity  of  the  claims  upon  the  fund  aris- 
ing from  the  sale  of  the  effects  of  the  company.  Woodwardvs.  The 
Central  Bank  etal.     i  Ga 323 

10.  The  statntoiy  lien  of  bill-holders,  under  the  charter,  attaches  equal- 
ly upon  all  the  property  and  effects  of  that  company.     Ibid. 

11.  In  the  construction  of  Statutes  in  derogation  of  common  right,  and 
in  favor  of  corporations  or  particular  persons,  care  should  be  taken  not 
to  extend  them  beyond  their  express  words  or  their  clear  import. 
The  Mayor,  (kc.  vs.  The  Maeon  ck    Western  Railroad  Co.     1  Ga 221 

12.  Where  a  railroad  company  has,  by  their  charter,  the  exclusive  right 
to  carry  and  transport  persons,  produce,  merchandize  and  all  other 
things  over  their  road  from  Atlanta  to  Macon ;  Held,  that  their  char- 
ter did  not  confer  the  right  to  engage  in  the  business  of  transporting 
produce  through  the  City  of  Macon,  across  the  Ocmulgee  bridge  from 
their  depot  to  another  railroad  depot,  for  the  accommodation  of  their 
customers.     Ibid. 

13.  The  Macon  <!:  Western  Railroad  Co.  took  on  board  their  cars,  the 
slave  of  H,  having  a  general  pass,  and  without  the  knowledge  and 
consent  of  H,  to  transport  him  to  a  given  point,  for  the  usual  fare  for 
negroes  :  Held,  that  this  was  a  conversion  of  the  slave,  and  that  the 
company  are  liable  for  all  the  injuries  which  he  received,  whether  they 
occurred  by  the  negligence  of  the  company  or  otherwise.     The  Macon 

&  Western  Railroad  Co.  vs.  Holt.     S  Ga 161 

14.  A  plank  road  company,  under  authority  from  the  Legislature,  to  con- 
struct a  plank  road  between  two  designated  points,  have  no'  right  to 
appropriate  to  that  purpose  the  whole  of  the  public  highway,  with- 
out express  authority  in  their  charter.  The  Justices,  <kc.  vs.  The  Grif- 
fin, iScc.  Plankroad  Company.     9  Ga 415 

15.  Where  the  charter  authorizes  the  company  to  locate  their  road  up- 
on any  part  of  a  highway  wlien  it  becomes  necessary  so  to  do :  Held, 
that  in  such  a  grant,  the  Legislature  did  not  intend  that  they  should 
be  authorized  to  appropriate  the  whole  course  of  any  highway.    Ihid. 

16.  Such  a  grant,  whilst  it  is  to  be  strictly  construed,  is  to  be  interpre- 
ted so  as   to  secure  to  the  company  beneficial  results.     The   necessity 
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contemplated  by  the  Legislature,  is  not  such  a  necessity  of  using  a 
highway,  as,  without  such  use,  would  defeat  the  enterprise ;  but  a  rea- 
sonable necessity — as,  for  example :  to  avoid  constructing  a  costly 
bridge  over  an  almost  impassable  swamp,  or  an  inconvenient  os  wide' 
departure  from  the  proper  direction  of  the  plank  road.    Ibid. 

17.  The  company  are  tojudge  of  the  necessity  in  the  first  instance,  sub- 
ject to  be  finally  controlled  by  the  action  of  the  Courts ;  and  whether 
the  necessity  exists  or  not,  is  a  question  of  fact,  to  be  determined  on 
the  production  of  evidence.    Ibid. 

18.  In  cases  where  such  necessity  exists,  the  company  are  bound  by 
their  charter,  to  pay  the  damages  resulting  from  the  appropriation  of 

■  the  highway,  to  be  ascertained  in  the  manner  pointed  out  by  the  char- 
tei",  and  any  departure  from  the  directions  therein  contained,  or  fraud- 
ulent or  collusive  acts  on  the  part  of  the  company,  in  relation  to  the 
assessment,  will  vitiate  the  whole  proceeding,  and  subject  them  to  in- 
junction.   /  bid. 

19.  ffeld,  that  under  the  charter  of  the  GriflSn  &  West  Point  Plankroad 
Company,  and  under  the  general  law,  the  Inferior  Court  of  Pike  Coun- 
ty, may  rightfully  institute  suit  in  Equity,  to  restrain  them  from  vio- 
lations of  their  charter.    Ibid. 

20.  Some  general  remarks  on  plankroads.     The  Com,  S;c.  5S0th  District 

vs.  The  Griffin,  dc.   Plankroad  Co.     9  Ga 48'7 

21.  Is  a  railroad  subject  to  levy  and  sale  at  Law  ?     Quere.  The  Macon 

&  Western  Railroad  Company  vs.  Parker.     10  Ga S11 

22.  Where  there  are  sundry  fi.  fas.  against  an  insolvent  railroad  com- 
pany, threatening  to  seize  and  sell  the  road,  with  its  equipments— ex- 
tending one  hundred  miles  in  length,  through  six  different  Counties — 
Equity  will  take  jurisdiction  of  the  matter :  direct  a  sale  of  the  entire 
property  for  the  benefit  of  all  concerned ;  and  distribute  the  fund  ac- 
cording to  the  practice  and  usage  in  Chancery,  in  a  creditor's  suit 
against  executors  and  administrators.  In  such  a  case,  no  other  Court 
but  that  of  Chancery,  possesses  adequate  jurisdiction  to  reach  and  dis- 
pose of  the  entire  merits.     Ibid. 

23.  To  allow  the  road  to  be  cut  up  into  fragments,  and  separate  por- 
tions sold  at  difl'erent  sales,  in  the  different  Counties  through  which  it 
passes,  to  different  purchasers,  would  not  only  sacrifice  the  rights  and 
interests  of  creditors,  but  defeat  the  objects  and  intentions  of  the  Le- 
gislature in  granting  the  charter.     Ibid. 
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RAPE. 

1.  An  indictment  for  an  assault  with  intent  to  commit  a  rape,  need  not 
denominate  the  offence  a  misdemeanor.     Camp  vs.  The  State.  3  Kelly.  419 

2.  On  such  an  indictment,  evidence  that  the  person  charged  to  have 
been  injni'ed,  is  in  fact,  a  common  prostitute,  or  evidence  of  reputation 
that  she  is  a  woman  of  ill-fame,  is  admissible  to  impeach  her  credibility.- 
Ibid. 

3.  A  rape  maybe  committed  upon  an  infant.  Stephen,  (a  slave,)  vs.  The 
State.     11   Ga 225 

i.  A  child  under  ten  years  of  age  cannot  consent  to  carnal  intercourse 
so  as  to  rebut  the  presumption  of  force.     Ibid. 

5.  Will  not  the  same  presumption  be  made  in  favor  of  one  over  ten,  who 
is  still  a  child  in  stature,  constitution,  and  physical  and  mental  devel- 
opments?    Query.    Ibid. 

REOEirT.     See  Evidence,  Release. 

Receivek.     See  Banks  and  Banking.    7,  44,  45. 

Recognizance.     See  .Bom&, /.  9,  10,  12.   V.  2.  Sei.  fa. 


RECORD. 

1.  It  is  not  necessary  that  the  minutes  of  the  Court  should  be  signed  by 
the  presiding  Judge,  in  order  to  constitute  a  term,  especially  where 
such  Judge  is  removed  from  office  for  malconduct.     2'  U.  P.  Charl..       9 

2.  The  records  and  judicial  proceedings  of  the  Courts  of  South  Carolina, 
when  legally  authenticated,  are  entitled  to  the  same  faith  and  credit 
in  Georgia,  as  they  have  by  law  or  usage  in  Carolina.    Harris  4r  Co. 

vs.  Williams.     Dudley l^"* 

3.  The  motion  docket  is  not  a  record,  the  entries  on  it  are  mere  memo- 
randa of  the  Judge,  kept  by  him  for  his  own  convenience.  Bryant, 
Choardian,  et  al.  vs.  Owens  and  Wife.     1  Kelly 367 

4.  The  entry  of  '■  parties  made "  on  the  motion  docket,  is  insufficient 
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tomaketbe  representatives  of  a  deceased  plaintiff  or  defendant,  par- 
,     ties  to  the  cause.     Tliere  should  be  a  judgment  rendered  and  entered 
on  the  minutes.     Ibid. 

5.  An  entry  on  the  motion  docket,  is  no  part  of  the  record.     Johnson  vs. 
Bemis.    i  Ga 157 

6.  A  defective  record  cannot  be  supplied  by  consent,  in  the  Supreme 
Court.     Baldwin  vs.  Lee.     1  Ga ' 186 

As  to  Amenhment  of  Records.     See  Amendtnent. 

As  to  Records  of  Deeds  and  Mortgages.  See  tliosc  titles. 

As  to  "When,  or  how  Evidence.     See  Criminal  Law,  11.     Evidence,  III. 

Registry.     See  Leeds,  III. ;  JHortgages,  II. ;    Mills. 


RELEASE. 

1.  Whei-e  an  agent  had  lost  the  money  of  his  principal,  at  faro,  and  an 
action  for  money  had  and  received,  was  brought  by  the  principal,  and 
the  agent  offered  as  a  -witness :  Held,  that  a  release,  officially  attested 
by  Notaries,  is  suflSclent,  without  its  being  proved  by  them  as  witnesses. 

Allen  vs.  Lacy  et  al.     Dudley °  1 

• 

C.  A  general  release  or  receipt,  in  full  of  all  demands,  will  not  extend 
to  such  claims  as  are  held  by  the  releasor  as  executor.  Wiggins  vs. 
Norton.    R.  M.  Clmrl - 15 

3.  In  Equity,  the  payment  by,  or  the  release  and  discharge  of,  one  joint 
debtor,  will  not  operate  as  a  discharge  of  the  debt  as  to  all,  unless  the 
intention  of  the  parties,  and  the  justice  of  the  case,  require  such  a  ^ 
construction  of  the  payment.     Nm-ris  vs.  Ham  et  al.     Ji.  M.  CharU- .   267 

4.  A  receipt  may  be  explained  by  parol  testimony,  when  there  has  been 
imposition  practised  by  the  giving  of  it ;  and  any  facts  may  be  proved 
at  Law,  which,  if  true,  would  entitle  the  party  to  relief  in  Equity. 
Tarver  vs.  Ranhin.     3  Kelly 

5.  Where  a  guardian  pleads  in  bar  of  an  account,  the  receipts  of  his 
wards  as  evidence  of  a  final  settlement :  //«W,  that  his  admission  m 
his  answer  in  support  of  his  plea,  that  he  had  not  made  regular  re- 
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turns  to  the  Court  of  Ordinary,  was  such  a  circumstance  as  cast  eus- 
piclou  upon  the  fairness  of  the  settlement  and  would  avoid  the  plea. 
Briers  vs.  Haclcney  and  others.     6  Ga 419 

Siee_Evidcnce,  II. 


REMAINDER  AND  REVERSION. 

1.  The  devise  of  an  absolute  estate,  in  fee,  may  be  qualified  by  a  subse- 
quent limitation  on  contingency  in  the  same  will ;  but  if  such  a  con- 
tingency be  an  indefinite  failure  of  issue,  it  is  void,  and  the  absolute 
estate  vests  in  the  first  devisee.  Mayer  vs.  Wiltberger.  Ga.  Dee. 
part  II 20 

2.  Where  a  limitation  is  on  a,  definite  failure  of  issue,  the  intention  to 
make  a  subsequent  limitation  on  an  indefinite  failure,  must  be  manifest, 
or  the  Court  will  not  so  construe  it  after  verdict.     Ibid. 

3.  A  limitation  to  J.  S.  as  "survivor,"  shows  an  intention  to  make  the 
faijure  of  issue  definite.     Ibid. 

4.  A  limitation  on  a,  legal  contingency  which  has  happened,  will  not  he 
defeated  by  a  subsequent  limitation  on  an  illegal  contingency.    Ibid. 

5.  A  remainder  in  slaves,  to  take  effect  and  be  enjoyed  after  a  life  estate, 
cannot  be  created  by  parol,  in  favor  of  persons  not  in  being  at  the 
time  the  properly  is  delivered  to  the  tenant  for  life.  Kirkpatrick, 
Guardian,  vs.  Davidson.     2  Kelly SOI 

6.  The  rule  in  Shelly's  case,  applies  only  where  the  estate  to  the  ances- 
tor and  to  the  heirs,  is  of  the  same  kind  ;  it  applies  to  legal  estates  and 
to  trmts  executed,  but  not  to  trusts  executory.,  when  it  is  the  intention 
of  the  testator  that  it  shall  not  apply;  it  applies  to  personal  as  well 

as  rea?  property.     Mdmondson  and  Wife  vs.  Dyson.     2  Xelly 312 

1.  R.  F.  by  his  will,  bequeathed  all  his  property  to  his  wife,  during  her 
life  or  widowhood.  "  In  case  she  should  die  or  exchange  her  situation 
by  marriage,"  then  a  sale  to  be  made  of  all  his  property,  and  the  pro- 
ceeds to  be  equally  divided  among  his  children :  Held,  that  the  chil- 
dren took  a  vested  remainder  at  his  death.  McGinnis,  AdrrCr,  vs.  Fos- 
ter, Ex'r.     4   Ga "^'^ 

8.  A  bequest' of  personalty,  to  testator's  "wife  during  her  natural  life, 
and  at  her  death  to  be  equally  divided  between  all  my  .surviving  chil- 
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dren,  and  the  legal  representatives  of  sucb  as  may  bo  deceased,"  cre- 
ates a  vested  remainder  in  the  children  living  at  the  tirae  of  testator's 
death.     Vickers  vs.  Stone.     4  Ga .  •'. 461 

9 .  In  a  gift  to  M.  S.  D.  for  the  life  of  W.  J.  D,  then  to  her  child,  or  chll- 
dre7t,  living  at  her  death,  to  be  ditiided,  share  and  share  alike,  to  him, 
her  or  them,  his,  her  or  their  execiUors,  administrators  and  assigns : 
.ff«/d,  the  children  would  take  as  ^M-c/jasers.    Dudlcyos.  Mallery .   i  Ga.     52 

10.  Where  there  is  an  express  estate  created,  it  cannot  be  implied  that  a 
different  estate  was  intended.  Is  not  the  doctrine  of  implied  estates 
confined  to  wills?     Quere.     Ibid. 

11.  M.  D.  made  a  conveyance  in  these  words :  "  and  if  it  shouW  happen 
that  M.  S.  D.  should  die,  leaving  no  child  or  children  by  "W".  J.  D.  then 
in  trust  for  the  maintenance  and  support  of  said  W.  J.  D.  and  his  child 
or  children."  W.  J.  D.  died  before  M.  S.  D. :  Held,  that  the  fee  never 
vested  in  W.  J.  D.     Ihid. 

12.  The  Court  will  take  hold  of  any  words,  explanatory  of  the  tech- 
nical terms  which  would  create  an  estate  tail,  to  effectuate  the  inten- 
tion of  the  testator.    1  lid. 


13.  A  remainder  may  be  created  in  personalty  by  deed,  reserving  a  life 
estate  to  the  grantor  or  any  one  else.  Robinson  vs.  Schly  and  Cooper. 
6  Ga 

14.  The  assent  of  the  executor  to  a  legacy  may  be  implied  from  posses- 
sion of  the  property  by  the  legatee,  and  assent  given  to  the  tenant  for 
life,  will  enure  to  the  benefit  of  the  remainder-man  in  fee.  Jordan  vs. 
Thornton  et  al.    1  Ga 
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15.  By  deed,  a  feme  sole,  in  contemplation  of  marriage,  conveyed  her 
estate  to  trustees,  for  her  sole  use,  until  marriage,  to  the  joint  use  of 
herself  and  her  husband  during  their  joint  lives;  if  she  survives,  to 
her  and  her  heirs ;  if  he  survived,  to  him  and  the  children  of  the  mar- 
riage, if  any,  jointly,  during  his  life;  if  no  children,  then  to  him  for 
life  ;  and  there  being  issue  or  children  of  the  marriage,  to  them  and 
their  heirs  forever  ;  and  there  being  no  children  or  issue,  from  and  af- 
ter the  death  of  the  husband  to  her  right  heirs.  The  wife  died  before 
the  husband,  leaving  children  who  died  before  the  husband:  Seld, 
that  a  life  estate  was  conveyed  to  the  husband  and  children,  with  vest- 
ed remainder  in  fee,  to  the  children  ;  and  that  at  the  death  of  the 
husband  the  property  went  to  the  heirs  of  the  children,  and  not  to  the 
right  heirs  of  the  settler,     ffolcombe  vs.  .Tufts  and  another.     IGa....   538 

16.  A  remainder  in  slaves  cannot  be  created  by  parol.    Maxwell  vs.  Har- 
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rison.    8   Ga 
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]"(.  A  limitation  of  a  i^romissory  note  in  remainder,  by  deed  or  will,  is 
valid.     Brouffliton,  Adm'r,  vs    West.     8    Ga 248 

18.  Where  tlie  tenant  for  life  in  certain  slaves,  intermarried,  and  her 
husband  sold  ten  of  them,  and  then  combining  with  the  purchasers  to 
defraud  the  remainder-men,  the  slaves  are  removed  beyond  the  limits 
of  the  State,  and  re-sold:  /ZisH,  that  in  such  a  case,  Equity  would 
compel  the  husband  and  purchasers,  on  a  bill  quia  timet,  to  give  bond 
in  a  sufficient  penalty,  with  security,  for  the  delivery  of  the  negroes, 
at  the  termination  of  the  life-estate,   and  that  altogether  regardless 

of  their  solvency  or  insolvency.     Middle  et  al.  vs.Kellum  et  al.    8  Ga.  314 

19.  An  estate  in  remainder,  in  slaves,  cannot  be  created  by  parol  or 
verbal  gift.  .  Yarborough  el  al.  vs.  West.     10  Oa 411 

20.  But  a  remainder  in  trust  may  be  proven  by  a  declaration  of  the  trust 
in  wi'iting,  made  by  the  trustee,  setting  forth  the  nature  and  object 

of  the  trust  clearly  and  distinctly.     Gordon  vs.  Green.     10  Ga 534 

21.  It  is.  only  necessary  for  retaainder-men  and  reversioners  to  state 
their  case  in  the  terms  of  the  Act  of  1830,  in  order  to  entitle  them  to 
the  remedy  therein  provided ;  they  need  not  specify  in  their  bill  the 
threatened  wrong  or  probable  ground  of  possible  injury,  to  enable  them 
to  obtain  the  assistance  of  the  Court  to  avert  the  peril.  Jackson  8f 
Lester  vs.  Waters,  Adm'r  of  Anna  Haclceit,  deceased.     10  Ga 546 

22.  The  defendant,  under  the  Act  of  1830,  may,  by  answering,  contro- 
vert the  title  of  the  complainant,  and  if  the  decree  of  the  Jury  be 
against  its  validity,  he  will  be  released  from  his  obligation  for  the 
fortbcoming  of  the  property ;  otherwise,  the  security  which  he  has 
given  will  continue.     Ihid. 

28.  The  Act  of  1830,  to  preserve  the  rights  of  remainder-men  and  re- 
versioners, contemplates  that  the  bill  should  be  filed  and  the  security 
given  in  the  County  where  the  person  resides,  who  has  the  possession 
or  control  of  the  propei-ty,  and  unless  special  cause  exist,  the  jurisdic- 
tion cannot  be  transferred.    Ibid. 

24.  The  fact  that  different  portions  of  the  property  claimed,  are  held  iu 
several  CDunties,  is  not  sufficient,  especially  where  the  title  is  not  the 
same  through  which  the  respective  owners  derive  their  right.    Ibid. 

See  Deed;  Devise  and  Legacy  ;    Will. 

Rent.     See  Landlord  and  Tenant. 

Re,s  Ukst/e.     See  Criminal  Law,  II. ;  Evidence. 
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EESIDENCE. 

1.  To  constitute  a  legal  residence,  there  must  be  the  concurrence  of  an 
actual  residence,  and  an  intention  to  remain,  which  is  matter  of  fact 
for  a  Jury  to  decide,  not  alone  from  express  -words,  (which  might  not 
at  all  times  be  prttper  testimony,)  but  from  attendant  circumstances 
showing  an  animiis  manendi.     Lamar  vs.  Mahoncy.     Dudley 93 

See  Pleading,  V. 

Retail  License.    See  License. 

Retraxit.     See  Practice,  II.  29,  30. 

Reteospective  Laws.     See  Constitutional  Laws,  III. 

Review,  Bill  of.     See  Equity,  III.  d. 


RIVERS  AND  RIPARIAN  RIGHTS. 

1.  Riparian  proprietors,  who  own  land  on  both  sides  of  a  water  course, 
above  ebb  and  flow  of  tide  water,  have  a  title  to  the  land  covered  by 
the  water,  to  the  thread  or  centre  of  the  stream,  as  it  is  accustomed 

to  flow  in  its  n  atural  channel .    Hendricks  vs.  Cook,    i  Ga 241 

2.  Each  riparian  proprietor  has  the  right  to  a  reasonable  use  of  the  wa- 
ter, as  it  flows  along  the  natural  channel  of  the  stream,  for  domestic, 
agricultural  and  manufacturing  purposes ;  provided,  in  so  using  it,  he 
does  not  prejudice  or  injure  the  rights  of  the  other  proprietors.    Ibid. 

3.  Prior  occupation  of  the  water  in  a  stream,  by  one  riparian  proprie- 
tor, for  the  purpose  of  turning  his  mill,  does  not  give  him  the  right  to 
divert  the  water  from  the  land  of  the  proprietor  above,  nor  to  throw 
the  water  back  upon  him  in  the  channel  of  the  stream,  without  a 
grant  or  license  to  do  so,  from  such  proprietor,  or  an  enjoyment  of 
such  easement,  for  such  a  length  of  time  as  will  give  a,  right,  under 
the  Statute  of  Limitations.    Ibid. 

i.  Where  the  plaintiff  and  defendants  were  riparian  proprietors,  and  the 
defendants  erected  a  mill-dam  at  a  place  where  they  owned  the  lapd 
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on  both  sides  of  the  stream,  but  caused  the  watei'  to  flow  back  in  the 
channel  of  the  stream  ten  or  eleven  inches  in  height,  whereby  a  val- 
uable mill-shoal  of  the  plaintiflt  was  drowned  to  that  extent :  Held,  that 
this  was  an  invasion  of  the  plaintiff's  right  of  property,  and  that  he 
was  entitled  to  maintain  an  action  for  the  protection  of  that  right,  and  to 
recover  nominal  damages ;  although  the  water  was  not  thrown  out  of 
the  banks  of  the  creek,  and  no  perceptible  damage  could  be  shown. 
lUd. 

5.  Held,  also,  that  the  plaintiff  Was  entitled  to  show  to  what  extent  he 
had  been  damnified  in  consequence  of  the  back-water,  although  the 
same  was  not  thrown  out  of  the  natural  banks  of  the  stream.    Ibid. 

6.  There  are  three  kinds  of  rivers.  1.  Such  as  are  wholly  and  absolute- 
ly private  property.  2.  Such  as  are  private  property,  subject  to  the 
servitude  of  the  public  interest  by  a  passage  upon  them.  3.  Rivers 
where  the  tide  ebbs  and  flows,  which  are  called  arms  of  the  sea. 
Young  vs.  Sarrisons.     6  Cra > 130 

1.  The  owner  of  land  on  the  banks  of  a  I'iver  has  not,  as  a  matter  of 
right,  and  merely  because  he  is  owner,  the  privilege  of  keeping  a  pub- 
lic ferry.  His  right  to  do  so  can  only  arise  by  grant,  actual  or  im- 
plied.    Ibid. 

8.  The  State  has  a  right  to  erect  bridges  whenever  and  wherever  the 
Legislature  may  deem  them  necessary  for  the  convenience  of  the 
public.     Ibid. 

Roads.    See  Railroads  and  Plank  Hoods ;   Ways. 


SALE. 

I.    GENERALLY  :    AND  HEREIN  OF  BONA  FIDE  PURCHASERS  WITH- 
OUT   NOTICE. 

II.  sheriffs'  and  other  judicial  sales. 

As  to  Fraudulent  Sales,  see  Jlsst^ments,  III.     Fraud,  I.  II. 

I.    GENERALLY. 

].  A  sale  of  stock  bya  portion  of  the  stockholders  to  the  rest,  ia  not  such 
a,  sale  by  the  corporation,  as  will  make  the  piu-chasers  liable  to  the 
creditors  of  the  company.     Berry  et  at.  vs.  Matthews  et  al.    \  Kelly  ■■  52'i 
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2.  Between  purchasers  of  personal  property,  the  elder  title  must  prevail 
unless  infected  with  fraud.     Butler  &  Oo.  vs.  Roll.     Ga.Dec.  part  I..     Zl 

8.  "When  a  chattel  is  sold,  on  condition  that  the  title  is  not  to  vest  until 
paid  for,  and  time  is  given  for  the  payment,  the  property  is  not  chang- 
ed until  the  payment,  though  the  possession  is  delivered  at  the  time  of 
the  sale.  McBride  vs.  Whitehead.     Q-a.  Dec.  ■part  1 165 

4.  A  horui,  fide  purchaser  acquires  no  higher  estate  by  purchase,  than 
that  of  his  vendor.    Mayer  vs.  Wiltberger.     Qa.  Dec.  part  II 20 

6.  An  agreement  to  sell  lands  will  not  be  held  fraudulent  against  a  sub- 
sequent purchaser  with  notice,  unless  the  party  said  to  be  defrauded, 
has  taken  steps  to  avoid  it  in  Equity.  Wagnor  and  Godwin  vs.  Lewis. 
Oa.  Dec.  part  II. 205 

6.  Abend  for  titles  will  be  held  good  in  Equity  against  a  subsequent 
purchaser,  with  notice  of  the  bond.   Ibid. 

I.  Apm'chaser  of  lands  not  in  the  possession  of  vendor,  ia  deemed  to 
have  notice  of  the  tenant's  claim.     Ibid. 

8.  A  purchaser,  without  notice  of  any  fraud  or  defect  in  the  title,  who 
purchases  from   one  affected  withnotice,  will  be  protected.    Truluck  et 

al.  vs.  Peeples  et  al.     3  Kelly 448 

9.  So  a  pui'chaser  with  notice,  who  purchases  from  one  without  notice, 
will  be  protected  ;  for  otherwise,  a  bona  fide  purchaser  might  be  depri- 
ved of  the  benefit  of  selling  his  property  for  its  full  value.     Ibid. 

10.  If  A  make  two  propositions  to  buy  goods  of  B,  one  in  writing,  the 
other  in  parol,  B  has  the  right  to  elect  which  he  will  accept,  and  if  he 
accepts  the  written  one,  the  writing  is  the  only  evidence  of  the  con- 
tract.    Wbolbright  vs.  Sneed.    5  Oa 1 67 

II.  If  the  letter  contains  alternative  pi'opositions,  the  vendor  has  the 
right  to  elect,  and  an  issue  may  be  made  before  the  Jury,  as  to  which 
he  did  elect.    Ibid. 

12.  Where  the  undertakings  of  the  parties  to  a  contract  are  concurrent, 
and  one  is  ready  and  willing,  and  offers  to  perform,  and  the  other  is 
not ;  the  first  is  dischai'ged  from  performance,  and  may  maintain  an  ac- 
tion against  the  other.    Biggers  vs.  Pace.    5  Oa 1*71 

13.  A  demand  of  goods  sold  at  the  time  and  place  specified,  \s  prima 
facie  evidence  of  the  readiness  of  the  purchaser  to  pay  for  them. 

Ibid. 

14.  Where  goods  are  to  b3  delivered  and  money  paid,  the  actual  tender 
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of  the  money,  will  be  dispensed  with  by  the  repeated  declarations  of 
the  seller,  that  he  will  not  receire  it.     Ihid. 

15.  Notwithstanding  the  title  may  have  passed  from  the  seller  to  the 
buyer,  yet,  if  the  former  will  not  surrender  the  goods,  the  latter  may 
either  bring  trover  for  them,  or  else  case,  for  the  damage,  ffom  failure 
to  deliver.    Ibid. 

16.  A  exposed  certain  slaves  at  public  auction,  which  were  knocked  off 
to  B.  B  failing  to  comply  with  the  terms  of  sale,  agreed  in  Writing, 
that  the  negroes  might  be  re-sold,  at  his  loss  and  expense :  Held,  that 
to  charge  B,  A  would  have  to  show  that  the  second  sale  was  consum- 
mated :  Held  also,  that  B  was  liable  for  the  difference  in  the  two  sales, 
notwithstanding  A  refused  to  let  him  have  one  of  the  negroes  bid  off 
by  him,  at  the  second  sale,  it  appearing  he  was  re-sdd  the  same  day, 

for  the  same  price.     Hicks   vs.  Ayer.     5  Ga 298 

17.  "Where  a  tract  of  land  was  devised  by  a  testatoi',  and  subsequently 
Bold  by  his  son,  purporting  to  be  agent,  who  gave  a  bond  as  agent,  and 
after  his  death,  the  son,  as  executor,  made  titles:  Held,  that  the 
devise,  under  the  will,  was  not  defeated  by  such  sale,  without  showing 
some  authority  from  the  father  to  the  son,  to  make  such  sale,  as  his 
agent.     Beal  et  ux  vs.  Grafton.     5  Ga 301 

18.  Possession  retained  by  the  vendor  after  an  absolute  sale  of  real  or 
personal  property,  is  prima  facie  evidence  of  fraud,  which  may  be  ex- 
plained ;  and  after  the  possession  is  proven,  the  bm-then  of  explaining 
it,  rests  upon  those  who  claim  under  the  sale ;  and  the  rule  is  applieabls 
to  voluntary  conveyances  and  to  sales  for  valuable  consideration. 
Fleming,  Guardian,  vs.  Towiisend.     6  Ga 103 

19.  Purchasers  are  not  embraced  in  the  tei'ms  of  the  Statute  ISthSHi.; 
noi  is  personal  property  embraced  ia  the  terms  of  i^th  Eiiz.;  but  purchas- 
ers fall  within  the  spirit  of  Vith  Elh.  and  personal  property  within 
the  spirit  of  itth  Eliz.    Ibid 

20.  Upon  Common  Law  principles,  a  voluntary  conveyance  is  void 
against  subsequent  bona  fide  purchasers,  for  value,  without  notice. 
Ibid. 

21.  Notice  to  the  purchasermust  be  actwoZ.  The  registration  of  the  con- 
veyance is  not  such  notice  as  will  deprive  him  of  the  benefit  of  Stat- 
ute 27iA  Eliz.     1  bid. 

22.  Sale  of  land  under  an  outstanding  incumbrance  against  the  vendor, 
is  an  eviction  in  judgment  of  law;  and  the  vendee  is  entitled  to  have 
the  contract  rescinded,  and  the  notes  given  in  payment  cancelled. 
Martin  vs.  Atkinson.     7  Ga 228 
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23.  A  vendee  who  takes  up  an  outstanding  incumbrance  to  protect  his 
title,  is  entitled  only  to  be  refunded  the  amount  paid  out.     Ibid. 

24.  A  vendee  who  is  legally  evicted,  and  who  re -purchases  the  property, 
is  in  under  anew  and  distinct  title,  and  the  price  last  paid  is  no  crite- 
rion of  damages  for  the  injury  he  has  sustained,  on  account  of  the  fail- 
ure of  his  vendor's  title.     Ibid. 

25.  A  vendee  legally  evicted  of  land,  by  judicial  sale,  under  an  execu- 
tion against  the  vendor,  is  entitled  to  recover  of  the  vendor  the  value 
of  the  beneficial  and  permanent  improvements  put  upou  the  premises, 
over  and  above  the  rents  and  profits.     I  bid. 

26.  A  bona  Jide  purchaser  of  land,  without  notice  of  any  fraud  or  defect 
in  the  title,  from  one  affected  with  notice,  will  be  protected.    Herndon 

vs.  Doe  ex  dem.  Kimball.     1  Ga 4-i2 

27.  Where,  by  marriage  contract,  a  slave  is  conveyed  to  a.  trustee,  for 
the  use  of  the  wife  for  life,  and  to  the  offspring  of  the  nuptials  in  re- 
mainder ;  and  subsequently  to  the  death  of  the  wife,  and  during  the 
infancy  of  the  child  who  was  born  of  the  marriage,  the  slave  was  sold 
by  the  father,  to  a  bona  fide  purchaser,  without  notice  :  Held,  that  the 
issue  of  marriage,  upou  coming  of  age,  can  recover  the  property  from 
the  remote  grantee  of  the  first  purchaser,  the  vendor  having  no  author- 
ity to  sell,  being  neither  trustee  to  the  wife  nor  guardian  to  the  child. 
Papot  vs.  Gibson.     1  Q-a 533 

28.  The  power  of  a  trustee  over  the'  legal  estate  or  property  vested  in 
him,  properly  speaking,  exists  only  for  the  benefit  of  the  cestui  que 
trust.  It  is  true,  nevertheless,  that  as  the  legal  owner,  he  may  do 
many  acts  to  the  prejudice  of  the  cestui  que  trust.  He  may  even  dis- 
pose of  the  estate  or  property  to  a  bona  fi<k  purchaser,  for  a  valuable 
consideration,  without  notice  of  the  trust,  so  as  to?bar  the  interest  of 
the  cestui  que  trust  therein.     Ibid. 

29.  Where  a  bona  Jide  purchaser,  for  a  valuable  consideration,  without 
notice,  is  concerned,  Equity  will  not  interfere  to  grant  relief  in  favor 
of  a  party  having  the  legal  title.  For  where  the  equities  are  equal,  a 
Court  of  Equity  will  not  interfere  between  the  parties.  And  such  a 
purchaser  has  as  high  a  claim  to  assistance  and  protection,  as  any 
other  person  can  have.    Ibid 

30.  But  in  a  Court  of  Law,  the  better  legal  title  must  of  course  prevail. 
Ibid. 

31  A  conflict  between  the  equities  of  a  bona  Jide  purchaser  and  a  volun- 
teer, can  only  arise  where  both  parties  claim  under  the  same  grantor. 
Whittington  vs.  Doe  ex  dem.  Wright.    9  Ga 23 
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32.  By  the  Common  Law,  unless  tb ere  is  an  express  agreement  to  the 
contrary,  the  cost  of  the  conveyance  falls  upon  the  vendee   of  land. 

Winter  vs.  Jones.     10  Ga 190 

33.  Where  H  sold  to  A,  a  town  lot,  with  a  restriction  that  it  should 
not  be  used  as  a  tavern  :  JHeld,  that  the  restriction  was  valid.    Holmes 

vs.  Manin.     10   Ga _ 503 

34.  A  general  conveyance  may  be  limited  by  restrictive  words  in  the 
same   instrument.     Ibid. 

35.  It  is  competent  for  the  vendor  to  convey  the  fee  to  the  vendee,  and 
reserve  certain  rights  to  himself,  hia  heirs  and  assigns.     Ibid. 

36.  A  complainant  who  relies  for  relief  upon  a  tender,  must  allege  all 
the  facts  substantially,  which  are  necessary  in  pleading  a  tender  at 
Law.     McGehee  and  another,  Executors,  vs.  Jones.     W  Ga 127 

37.  A  purchaser  of  land  who  is  in  possession  cannot  have  relief  in  Equi- 
ty, against  the  payment  of  the  purchase  money,  upon  the  mere  ground 
of  a  defect  of  title  before  eviction.     Ibid. 

38.  If  he  is  in  possession  under  a  deed  with  covenants  of  warranty,  he 
must  resort  to  his  covenants ;  if  under  a  bond  for  titles,  he  must  resort 
to  his  bond.    1  bid. 

39.  If,  however,  the  obligor  is  insolvent  or  without  the  jurisdiction  of 
the  Court,  and  there  is  no  property  within  the  jurisdiction,  which 
would  be  liable  to  the  satisfaction  of  his  damages,  and  there  is  an  out- 
standing title  paramount  to  his,  the  purchaser  will  be  entitled  to  re- 
lief against  the  payment  of  the  purchase  money,  to  the  extent  of  his 
damages  before  eviction.     Ibid. 

40.  The  insolvency  or  non-residence  must  be  distinctly  alleged,  and  the 
defect  of  title,  with  every  other  fact  necessary  to  enable  the  Court  to 
decree  on  the  title  and  assess  the  damages.    Ibid. 

41 .  The  title  of  a,  bona  fide  purchaser  without  notice  of  prior  voluntary 
conveyance,    is  good.    Fowler  vs.  Waldrip.     10  Ga 350 

42.  To  defeat  the  title  in  favor  of  the  voluntary  conveyance,  notice  at 
the  time  of  the  purchase  must  be  brought  home  to  the  purchaser. 
The  registry  of  the  deed  is  not  such  notice.  The  notice  must  be  ac- 
tual and  not  constructive.    Ibid. 

See  Administrators,  Sfc.  2  to  6.     Covenant.     Warranty. 
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II.  SHERIFF'S  AND  OTHER  JUDICIAL  SALES. 

1.  As  to  sales  by  administrators  aud  executors.  See  Title,  Administra- 
tors, Joe.  III. 

2.  It  does  not  lie  in  the  mouth  of  a  purchaser  at  Sheriff's  sale,  with  full 
and  explicit  knowledge  of  a  lien,  to  contest  its  validity  or  to  claim 
exemption  from  its   operation.    Fer  Lumpkin,  J.     Tuttle  vs.  Walton. 

1  Kelly 53 

B.  A  Sheriff  may  sell  the  undivided  interest  of  the  defendant  in  negroes 
and  other  personal  property,  and  the  purchaser  at  such  sale,  becomes 
a  tenant  in  common  with  the  other  co-tenants.  Leonard  vs.  Scarbo- 
rough and  Wife.     2  Kelly "Tft 

4.  Under  the  Act  of  1S33,  requiring  Sheiiffa  and  Coroners  to  put  pur- 
chasers at  Sheriff's  sales  in  possession  of  lands:  Held,  if  poasessionbe 
not  given  immediately,  or  before  the  next  term  of  the  Court,  or  before 
the  officer  making  the  sale  goes  out  of  office,  that  it  can  only  be  done 
under  an  order  of  the  Court,  with  notice  to  the  tenant.  Chambers  vs. 
Collier.    4    Ga 193 

5.  "When  the  purchaser  enters  into  a  subsequent  agreement  with  the  de- 
fendant in  execution,  whereby  he  is  suffered  to  remain  in  possession, 
he  is  considered  as  having  waived  his  statutory  right;  and  he  cannot, 
upon  the  failure  of  the  defendant  to  comply  with  his  contract,  two 
years  and  eight  months  afterwards,  call  on  the  officer  to  put  him  in 
possession.     Ibid. 

.  6.  Where  a  purchaser  of  a  tract  of  land,  at  Sheriff's  sale,  refuses  to 
comply  with  the  terms  of  sale,  and  the  same  was  re-sold  for  less  mo- 
ney, a  Court  of  Equity  will  not  entertain  a  bill  for  specific  perform- 
ance of  the  sale,  at  the  instance  of  the  defendant,  but  will  leave  him 
to  the  remedy  provided  by  the  Act  of  1831.  Orr  vs.  Brown  et  al.  5 
Ga 400 

1.  Where  a  bill  seeks  to  set  aside  a  Sheriff's  sale,  on  the  ground  of  fraud 
by  the  purchaser,  and  to  enjoin  the  Sheriff  fi-om  making  a  title  to  him, 
some  specific  fraudulent  act,  on  the  part  of  the  purchaser,  must  be 
charged.    A  general  allegation  of  fraud  will  not  be  sufficient.     Ibid. 

8.  Where  a  creditor,  who  is  the  mortgagee,  forecloses  his  mortgage,  and 
purchases  the  mortgaged  property  at  Sheriff's  sale,  under  it,  and  suf- 
fers the  property  so  purchased  to  remain  in  the  possession  of  the  mort- 
gagor, after  the  sale,  such  retention  of  possession  by  the  mortgagor  is 
a  badge  of  frand  as  against  other  judgment  creditors.  Williams  vs. 
Kelsey  dc  Halsted.     &  Ga 365 
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9.  In  ovdev  to  prove  the  advertisement  of  a  Sheriff's  sale,  in  one  of  the 
public  gazettes  of  this  State,  as  required  by  law,  the  production  of 
the  newspaper  in  which  the  advertisement  was  published,  is  the  best 
evidence;  but  if  that  cannot  be  done,  in  the  exercise  of  ordinary  dili- 
gence, then  a  copy  taken  from  the  paper  of  file  in  the  publisher's  of- 
fice, verified  by  ths  oath  of  the  publisher,  is  admissible.  Schley  vs. 
Lyon  and  another,  Trustees,     6  Ga 530 

10.  Where  one  buys  land  at  Sheriff's  sale,  upon  which  there  is  a  lease 
from  the  defendant  inji.fa.  older  than  the  judgment,  and,  at  the  time 
of  the  sale,  the  lessee  has  not  entered  into  possession,  he  buys  it  sub- 
ject to  the  right  of  entry  and  user,  under  the  lease.     Field  vs.  Howell. 

6  Ga 423 

11.  Where  a  Sheriff  sells  land  under  execution,' and  goes  out  of  oflice  be- 
fore executing  title  to  the  purchaser,  his  successor  in  office  may  exe- 
cute a  title  to  such  purchaser,  without  an  order  of  Court.  Fretwell  vs. 
Doe  ex  dem.  Morrow.     7  Ga 264 

12.  Where  a  Constable  levies  a  Justice's  Court ^. /a.  on  land,  and  deliv- 
ers the  same  over  to  the  Sheriff,  for  the  purpose  of  sale,  as  provided 
in  the  Act  of  1811,  such  Sheriff  is  lawfully  sej'zci^of  the  land,  to  sell 
the  same  and  to  convey  title  to  the  purchaser  thereof.     Ibid. 

13.  The  Act  of  1823,  which  authorizes  the  Sheriff  to  place  the  purchaser 
of  real  estate  in  possession,  does  not  justify  the  officer  in  dispossessing 
any  other  person  but  the  defendant  in  execution,  his  heirs  or  tenants. 
Sethune  vs.  Wilkins  and  another.     8   Ga 118 

14.  Where  a  Sheriff  sold  negroes  under  execution  at  a  Sheriff's  sale,  and 
delivered  one  of  the  negroes  to  the  purchaser,  with  the  understanding 
that  the  Sheriff  was  to  call  at  a  certain  bank  the  next  morning  and 
receive  a  check  for  the  purchase  money  ;  when  the  Sheriff  called,  the 
check  was  refused,  mider  instructions  from  the  purchaser,  because  the 
negro  had  rijnaway  or  been  carried  off  the  night  before :  Held,  that  the 
Sheriff  was  liable  to  be  ruled,  at  the  instance  of  the  defendant  in  exe- 
cution, for  the  surplus  of  the  sale  after  paying  the  fi.  fas. :  Held,  also, 
that  the  delivery  of  the  slave  to  the  purcTiaser,  under  the  circumstan- 
ces, was  a  matter  exclusively  between  the  Sheriff  and  the  purchaser, 
with  which  the  defendant  had  no  concern,  although  her  agent  was 
present  when  the  arrangement  was  made.     Davis  vs.  Irwin.    SGa..  153 

15.  Neither  are  Sheriffs,  executors  or  ether  officers  of  the  law,  and  trus- 
tees, liable  for  the  title  or  soundness  of  property  sold  by  them  at  pub- 
lic sale,  unless  upon  their  own  express  warranty,  or  where  fraud  ex- 
ists.    Worthy  et  al.  vs.  Johnsmi  et  al,     8  Oa 236 

16.  Neither  Sheriffs,  nor  executors  or  administrators,  can  bind  the  exe- 
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cution  debtor,  or  the  estate  of  their  testator  or  intestate,  by  toy  cove- 
nant respecting  the  property  sold,  or  toy  Other  contract  originating 
with  themselves  and  unauthorized  by  law.    Jbid. 

17.  All  such  covenants  are  personal,  merely,  ii  it  can  be  plainly  inferred 
that  they  intended  so  to  bind  themselves.     Jbid. 

18.  When,  by  a  special  ASt,  the  Sheriff  is  authorized  to  advertise  his 
sales  in  a  paper  published  in  the  County,  it  is  not  necessary  to  adver- 
tise at  three  of  the  most  public  places  in  the  County  to  make  the  Sale 
legal.    Mapp  and  another  vs.  Thompson.     9  (?a 42 

19.  A  Sheriff  cannot  purchase  at  his  owia  sale,  neither  fof  himself  nor 
as  agent  for  another ;  such  purchase  is  void.    Harrison  vs.  McHenry. 

W  aa 164 

20.  Tie  assignee  under  a  Sheriff's  sale,  is  the  assignee  of  the  defendant 
in  fi.  fa. ;  as  much  so  as  if  the  latter  had  assigned  to  him  directly,  and 
may  recover  on  the  covenants  of  warranty  in  the  previous  deeds ;  it  is 
part  of  the  debtor's  "  right,  title  and  interest  in  the  premises."  Red- 
wine  vs.  Brown  et  al.     10  Ga SI  1 

21.  Vendees  under  judicial  sales,  shall  not  be  put  to  the  same  proof 
in  ejectment,  as  in  common  cases  of  persons  buying  lands  from  individ- 
uals.    Whatley  vs.  Doe  ex  dem.  Newsom.     W  Ga Yi 

22.  A  pui-chaser  at  Sheriff's  sale  has  only  to  show  his  deed,  the  execu- 
tion under  which  the  land  was  sold,  and  prove  title  in  the  defendant, 
or  possession  since  the  rendition  of  the  judgment,  and  the  onus  prd- 
bandi  is  cast  upon  the  opposite  party.    Ibid. 

23.  In  a  Sheriff's  deed,  the  property  must  be  described  with  reasbtable 
certainty ;  and  he  can  sell  nothing  under  an  execution  which  the 
creditor  cannot  enable  him  so  to  describe.  Whatley  vs.  Doe  ex  dem. 
Newsom.     10  Ga "* 

24.  The  purchaser  under  the  vendor  or  vendee  of  land,  like  a  purcha- 
ser from  either  by  voluntary  conveyance,  succeeds  but  to  the  interest 
which  the  debtor  had  power  to  encumbei'  oi'  part  with,  the  one  being 
entitled  to  call  for  the  purchase  money,  as  the  representative  of  the 
vendor,  and  the'  other  being  entitled  to  call  for  a  conveyance,  as  the 
r;epresentative  of  the  vendee.     Wilkersori  et  al.  vs.  Burr.     WGa....   Ill 

25   The  judgment  creditors  of  the  vendee  of  land,  (who  has  paid  part  of 
the  purdhase  money  and  has  possession  of  the  land,  but  has  received 
no  deed,)  are  entitled  to  the  proceeds  of  the  sale  of  his  title,  m  pre- 
ference to  the  vendor.     I^d. 
66 
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26.  A  purchaser  at  Sheriff's  sale,  who  has  his  deed  first  recorded,  will 
gain  the  same  prefei-ence  over  anunrecordeddeed,  asifhehadbought 
directly  from  the  debtor  himself.  Mllis  vs.  The  Lessee  of  Smith.  10 
Ga 253 

27.  It  P.  a  pm-chaser  at  Sheriff's  sale,  agrees  with  W.  the  defendant  in 
/./a.  that  the  latter  may  redeem  the  property,  by  paying  the  pur- 
chase money  back  to  P.  and  W.  pays  a  part,  and  subsequently,  within 
a  reasonable  time,  does  pay,  or  offers  to  pay  the  balance,  he  acquires  a 
title  to  the  property  which  will  subject  it  to  levy  and  sale  as  his  pro- 
perty. But  if,  after  such  an  agreement,  and  after  the  payment  back 
of  a  part  only  of  the  purchase  money,  P.  and  W.  together  with  others, 
or  by  themselves,  enter  into  anew  contract,  by  which  P.  agrees  to  convey 
the  property  to  a  third  person,  and  W.  is  to  pay  back  to  P.  the  pur- 
chase money,  and  to  have  satisfaction  entered  upon  a  judgment  against 
him,  held  by  this  third  person,  this  new  contract  is  valid,  and  the 
property  is  not  subject  to  the  lien  of  a  judgment  against  W.    Dowdell 

vs.  Neal.     10  ©a 148 

Satisfaction.    See  Payment. 


SAVANNAH. 

1.  The  jail  in  the  City  of  Savannah,  must,  under  the  legislative  Act  of 
1822,  taken  in  connection  with  prior  Acts  and  circumstances,  be  con- 
sidered as  the  County  jail ;  and  as  such,  liable  to  the  control  of  the 
legislature  and  the  possession  of  the  Sheriff.  State  vs.  Mayor,  &c. 
R.  M.  Charl ' 

2.  By  a  legislative  Act  passed  in  I'/BO,  the  town  common,  streets,  lanes, 
Ac.  in  the  Town  of  Savannah,  were  declared  to  be  the  common  prop- 
erty of  the  lot-holders  in  said  Town,  and  commissioners  were  appoint- 
ed to  carry  the  Act  into  execution.  By  an  Act  of  lYS"?,  a  President 
and  Wardens  were  directed  to  be  chosen,  with  power  to  make  by-laws, 
assessments,  and  to  lease  and  sell  any  public  lots,  Ac.  By  Actofl789, 
the  Town  was  styled  "  the  City  of  Savannah,"  and  a  Mayor  and  Al- 
dermen were  directed  to  be  elected,  and  were  declared  to  be  a  body 
politic,  with  the  power  of  acquiring  and  holding  property,  real  and 
personal,  for  the  benefit  of  said  City;  Seld,  that  by  the  Act  of  1160, 
the  legal  title  to  the  town  common,  streets,  Ac.  vested  in  the  lot-hold- 
ers or  public,  in  their  collective  capacity,  and  as  a  corporation,  mb  mo- 
do,  which  became  transferred  by  the  Act  of  1187  to  the  President  and 
Wardens,  and  finally,  by  Act  of  1189,  became  vested  in  the  "  Mayor 
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and  Aldermen,"  &c.     The  Mayor.  &c.  vs.   The  President,  &c.  Steam- 
boat Co.     S.  M.  Charl 842 

8.  Held,  further,  that  if  the  legal  title  did  not  pass  by  the  Acts  of  Vl&O 
and  1'787,  to  the  public  or  lot-holders,  as  a  corporation,  suhmodo;  then, 
as  it  could  not  vest  in  them  individually,  and  there  was  no  one  capa- 
ble of  taking  and  holding  at  the  time  of  the  grant,  such  grant  of  the 
Town  common,  streets,  &c.  must  be  considered  as  a  dedication  to  pub- 
lic uses,  which,  by  operation  of  law,  became  vested  in  the  Mayor  and 
Aldermen,  as  soon  as  they  were  incorporated.    IHd, 

4.  Held  further,  that  for  the  purpose  of  sustaining  the  action  of  eject- 
ment, the  term  "  lots"  used  in  the  Act  of  1787,  might  be  construed  to 
embrace  the  streets,  town  common,  &c.  so  as  to  enable  the  corporation 
of  Savannah  to  make  a  demise  of  a  public  street.    1  hid. 

5.  And  it  seems  that  the  corporation havingthelegaltitleand  the  posses- 
sion of  the  street,  might,  (apart  from  the  Act  of  1787,)  have  made  a  de- 
mise of  it  for  the  purpose  of  sustaining  ejectments.    Ibid. 

6.  An  Ordinance  of  the  City  Council  of  Savannah,  passed  under  the  au- 
thority of  an  Act  of  the  Legislature  of  Georgia,  imposed  a  tax  on  all 
goods,  &c.  not  the  produce  of  the  State,  sold  on  commission  by  any 
person  not  residing  within  the  City :  Held,  that  such  a  tax  was  not  an 
impost  nor  duty  on  imports,  but  that  it  was  the  legitimate  exer- 
cise of  the  power  of  a  State  to  regulate  its  internal  commerce. 
Gumming  vs.  Mayor,  dhc.    R.  M.   Oharl 26 

7.  The  same  ordinance  required  the  City  Treasurer,  in  default  of  any  per- 
son to  make  retm'ns,  to  assess  the  value  of  the  goods  sold  by  such  de- 
faulter, from  the  best  information  he  could  obtain,  and  to  issue  his 
warrant  of  distress  for  the  amount  of  such  assessment :  Held,  that  such 
arbitrary  assessment  was  violative  of  private  right,  unauthorized  by 
the  State  Law,  and  unconstitutional.     Ibid. 

8.  An  ordinance  of  the  City  of  Savannah,  made  under  the  authority  of 
an  Act  of  the  Legislature,  inflicting  a  penalty  on  any  person  who 
should  sell  domestic  liquors  within  the  limits  of  the  City,  without  hav- 
ing them  guaged  and  inspected  by  the  City  Inspector,  to  whom  a  small 
fee  was  to  be  paid  by  the  vendor,  is  an  inspection  law  and  constitu- 
tional.    Green  vs.  The  Mayor,  dtc.    E.  M.   Charl 368 

9.  An  Act  of  the  Legislature,  passed  in  1834,  appointed  the  Mayor  and 
Aldermen  of  Savannah  Commissioners  of  the  jail  of  Chatham  County, 
with  power  to  appoint  a  jailer.  The  custody  of  the  jail  prior  to  that 
Act  was  vested  in  the  Inferior  Court  and  Sheriff  of  the  County.  The 
corporation  having  appointed  the  jailer,  D,  the  then  Sheriff,  elect- 
ed prior   to  the   Act  of  1834,  refused  to  deliver  possession  of  the  jail 
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and  custody  of  the  prisoners,  on  the  ground  that  the  Act  of  1834  was 
unconstitutional,  so  far  as  it  impaired  his  rights  acquired  before  its 
passage :  Held,  that  the  Act  was  constitutional  and  valid.  State  vs. 
Dews.    R.  M.  Char • SM 

10.  The  Act  of  1841,  requiring  the  Mayoi-  and  Aldermen  of  the  City  of 
Savannah,  and  others,  to  appoint  commissioners  to  determine  the 
proper  line  of  whai;f-heads,  along  said  Island,  is  mandatory,  and  not 
permissive;  and  the  service  not  being  foreign  to  their  official  duties,  is 
obligatory  on  them ;  and  it  is  no  excuse  for  their  refusal,  that  in  tteir 
opinion,  or  that  of  others,  it  will  injure  the  navigation  of  the  river  Sa- 
vannah, and  the  commerce  of  the  City,  and  the  public  generall>r. 
Mayor  and.Aldermen  of  Savannah  vs.  The  State  ex  rel  Cfreerp  et,  ql,  4  Ga.    26 

11.  The  ordinance  of  the  corpprate  authorities,  requiring  free  persons  of 
color,  on  removal  to  the  City,  to  pay  a  tax  of  one  hundred  dollars, 
and  be  imprisoned  until  paid,  is  void  as  to  the  imprisonment.  Cooper 
and,  another  vs.  The  Mayor,  &c.     i  Oa 168 

12.  The  City  Council  of  Savannah,  under  authority  of  an  Act  of  the  Le- 
gislature, passed  two  several  ordinances,  prohibiting  the  cultivation  of 
rice  within  the  corporate  limits,  q,i>d  providing  for  the  destruction,  of 
growing  crops  :  Held,  that  these  ordinances  were  good  a.nd  valid,  and 
binding  upon  the  inhabitants  as  police  regulations,  and  that  the  City 
Council  had  power  and  authority  to  judge  of,  and  declare  the  plant- 
ing of  rice  within  the  corporate  limits,  to  be  injurious  to  the  health  of 
the  City  and  a  public  nuisance,  and  to  abate  the  same.  Gseenvs.Thf 
Mayor, SfC.    f>  Qa 1 

13.  Tajfation,  in  reference  to  the  subject-matter,  is  divided  by  writers  on 
political  economy,  as  well  as  by  the  tax  laws  of  all  governments,  into 
three  classes  :  capitation,  property  and  income.  The  Mayor,  &c,  vs.  Hart- 
ridge.     8  Ga 23 

14.  A  charter  authorizing  a  municipal  corporation  to  tax  real  and  per- 
sonal estate,  does  not  necessarily  confer  the  right  to  tax  income. 
Ibid. 

15.  The  history  of  the  legislation  of  the  State,  as  to  a  particular  sub- 
ject-matter of  taxation,  maybe  refeiTed  to,  as  tending  to  aid  in  the 
construction  to  be  given  to  the  Statute  ;  and  where  the  State  has  nev- 
er taxed  income,  the  power  to  do  so  in  a  corporation  must  a|)pear  by 
express  words  or  unavoidable  implication.     Ibid. 

16.  In  a  matter  of  complainti  against  the  Savannah  &  Ogeechee  Canal 
Company,  that  they  were  guilty  of  a  nuisance  by  obstructing  the  drain- 
age of  the  low  lands  of  the  Springfield  plantation,  th-e  City  Council  of 
Savannah  determined  that  they  were  guilty  of  the  nuisance,  and  that, 
they  be  notified  to  remove  it  within  a  specified  time,  by  consturcting 
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an  additional  culvert,  and  in  default  thereof,  that  the  culvert  be  built 
by  the  City  ;  and  that  the  company  pay  the  cost  of  its  construction :  Held, 
thai,  the  resolution  as  to  the  costs  ia  not  a  judgment  by  which  the 
rights  of  the  company  are  concluded,  and  that  the  City  Council  had 
power  to  pass  such  a  resolution.  The  Mayor,  S^c.  Savannah  vs.  The 
Savannah  &  Ogeechee  Ganal   Co.     9  (?a 281 

17.  A  Statute  of  the  State  declaring  of  full  force,  all  the  ordinances  of 
a  City,  01'  other  corporation,  "  in  operation  "  at  its  date,  does  not  em- 
brace one  which  ias  been  judicially  pronounced  by  the  Superior  Court 
to  be  inoperative  before  its  passage.  Allen,  Ball  <h  Co.  vs.  The  Mayor, 
Si-c.     9   Ga. 
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18.  The  phrase  "  in  operation  "  defined.    Ibid. 
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1.  Judgment  cannot  be  entered  upon  a  recognizance,  until  sci.  fa.  has 
been  issued  and  served  on  the  sureties.  Gilmer  vs.  Blackwell  et  ah 
Dudley g 

2.  In  sci.  fa,  against  bail,  where  no  plea  has  been  filed,  judgment 
may  be  rendered  upon  motion,  without  the  intervention  of  a  Jury  ;  ali- 
ter,  where  defence  made.  Meed  vs  Sullivan,  Ex'r.  X  Kelly,  294. 
See  also,  Qarvin  vs.  Oallagher.     1  Kelly 316 

3.  The  service  of  sci.  fa.  against  bail  in  Georgia,  ia  very  much  as  in 
England ;  the  return  of  two  nihils  will  authorize  farther  proceedings. 
Ibid. 

4.  A  sci.  fa.  against  a  single  defendant,  as  bail  issued  by  the  Clerk  of 
one  County  and  directed  to  the  Sheriif  of  another  County,  is  bad,  and 
will  be  quashed  upon  motion.    Ibid 316 

5.  A  sci.  fa.  against  bail  is  not  such  an  original  suit,  within  the  meau- 
ing  of  the  Constitution  of  Georgia,  as  to  require  it  to  be  instituted  in 
the  County  of  the  bail's  residence.    Ibid. 

6.  Judgment  upon  sci.  fa.  to  make  parties,  should  be  entered  on  the 
minutes  of  the  Court.  An,entry  on  the  docket,  of  "  parties  made,"  is 
insufficient.    Bryant,  Ouardian,  ^c.  vs..  Owens  and  Wife.     1  Kelly 367 

1.  Is  the  proper  remedy  on  a  bond  for  appearance  in  a  criminal  case 
given  to  the  Sheriff  ?     Park  vs.  The  State,    i  Ga 329 
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8 .  The  record  must  sbow  t\is  forfeiture  of  the  bond.     Ibid. 

9.  Afterfinal  judgment  against  the  original  party,  the  plaintiff  may  by 
sci.  fa.  charge  the  estate  of  the  surery  on  appeal.    Bank  of  Charleston 

vs.  Moore.     6  Ga 416 

1 0.  Scire  facias  to  revive  a  judgment  must  issue  from,  and  be  returnable 
to,  the  Court  of  the  County  in  which  the  judgment  ■was  obtained,  and 
service  must  be  perfected,  when  the  defendant  or  defendants  reside  out 
of  the  County,  by  sending  out  process  to  the  County  where  they  re- 
spectively reside,  directed  to  the  Sheriff  of  that  County,  whose  diity 
it  is  to  serve  them  personally  and-  return  the  process.  HicMnsortvs. 
Allison.     10  Oa 557 

11.  Scire  facias  to  revive  a  judgment,  held  not  to  be  an  original  action, 
but  a  continuance  of  the  suit  in  which  the  judgment  was  obtained. 
Ibid. 

See  Abatement.    Bail.     Judgment,  VI. 


SEAL. 

1 .  An  instrument,  having  a  scrawl  annexed  to  the  signature,  is  a  sealed 
instrument,  though  it  contain  no  words  signifying  the  intention  of  the 
party  to  make  it  one.     Smith  vs.  Baker.     Qa.  Dec.part  /. 126 


SEAMEN. 

1.  Where  a  seaman  is .  committed  under  warrant  of  a  Justice  of  the 
Peace,  by  authority  of  the  Act  of  Congress,  the  Superior  Court  has  no 
authority  to  review  the  exercise  of  that  power,  to  inquire  whether  it 

is  properly  executed.     State  vs.  Plime  and  Vessel.     T.  U.  P.  Charl---  142 

2.  For  the  purpose  of  t6.stimony,  a  seaman  is  a  coiliponent  part  of  his 
ship,  and  until  an  adjudication  is  had,  he  is  in  the  custody  of  the  cap- 
tors, unless  the  admiralty  take  some  other  method  to  obtain  his  testi- 
mony.   State  vs.  Wederstraudt.    T.  U.  P.  Chart 214 

3.  Under  the  Act  of  Congress  authorizing  the  commitraeut  of  seamen  un- 
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til  the  vessel  shall  be  ready  to  proceed  on  her   voyage,  the  seamen 
cannot  be  retained  in  custody  after  the  vessel  has  taken  its  departure. 

.  Patterson.     T.  XT.  P.  Charl 311 


Seduction.     See  Ahatement,  6. 


SET-OFF. 

1.  If  Acontraots  a  debtwith  B,  as  the  administrator  of  C;  and  is  sued  for 
the  same,  he  cannot  plead  as  a  set-off,  a  debt  due  to  him  from  C,  the 
intestate.     Crawford,  Adm'r,  Sfc.  vs.  Beat  et  al.    DvdUy 204 

2.  But  where  the  debt  sued  on  -was  originally  due  to  the  intestate,  instead 
of  his  administrator,  the  debts  are  mutual — and  may  be  pleaded  as  a 
set-off.    Ibid.    See  also,  Antony  vs.  Miller,  Ex'r.     Ga.  Bee.  parti 30 

3.  In  a  City  Court  whose  jurisdiction  is  limited  to  a  particular  amoimt, 
a:  set-off  which  exceeds  such  amount,  cannot  be  pleaded.  Reed  vs.  Cor- 
miek.    Dudley,  20.     See  also,  CasA  vs.  Casket  al.     Ga.  Dee.part  I. . .     97 

4.  Debts  must  be  mutual,  i.  e.  between  the  same  parties,  to  be  set-off 
against  each  other.     Cash  vs.  Cash  et  al.     Ga.  Dee.part  1 9 7 

5.  Justices  of  the  Peace  before  whom  a  set-off  is  pleaded,  when  the 
debts  evidently  are  not  mutual,  ought  not  to  refer  the  set-off  to  the 
Jury.     Buchanan  and  Sunt  vs.  Gamble.     Ga.  Sec.  part  I. 156 

6.  A  Coui-t  of  Equity  will  not  set-off  a  claim  not  subsisting  at  the  com- 
mencement of  an  action  at  Law,  against  the  judgment  when  rendered, 
even  if  the  plaintiff  at  Law  is  insolvent,  Bemis  vs.  Simpson.  Ca.  Dec. 
part  II. 
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7.  The  excess  of  usury  over  and  above  principal  and  legal  interest,  may 
be  pleaded  by  way  of  set-off  to  an  action  instituted  by  the  lender 
against  the  borrower,  in  any  case  where  the  plea  of  set-off  would  be 
admissible  under  the  law.    BacMey  vs.  Pearce.     1  Kelly 242 

8.  A  debt  which  accrued  in  the  lifetime  of  the  testator  or  intestate,  can- 
not be  set-off  against  a  debt  which  accrues  to  the  executor  or  adminis- 
trator, after  the  death  of  the  testator  or  intestate.  Mills  et  al.  vs.  Dump- 
kin,  Adm'r.     1  Kelly ^^"' 

9.  With  regard  to  sets-off,  Courts  of  Equity  follow  the  law,  unless  when 
some  peculiar  equities  intervene  between  the  parties.     Ibid. 
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10.  The  maker  of  a  promissory  note,  in  an  action  by  the  indorsee  ■whoi 
received  it  after  due,  cannot  set-off  a  demand  againstthe  payee,  unless 
such  demand  is  connected  with,  or  grew  out  of,  the  original  transac- 
tion for  which  the  note  was  given,  or  attaches  to  the  note  itself;  he 
cannot  set-off  a  demand  arising  out  of  collateral  matters.  Tiii,sleyvs. 
Beall.     -2  Kelly 135 

11.  To  authorize  a  defendant  to  set-off  a  demand  under  the  XXIVth 
section  of  the  Judiciary  Actof  ITQg,  such  demand  must  be  against  the 
plaintiff  in  the  action.    I  bid. 

12.  One  judgment  may  be  set-off  against  another,  although  all  the  par- 
ties to  the  different  records  are  not  the  same.  Colquitt  vs.  Bonner,  2 
Kelly 156 

13.  In  a  suit  by  A  against  B,  principal,  and  C,  surety,  on  a  joint  and 
several  promissory  note:  Held,  that  B  might  set-off  an  open  account 

he  held  against  A.     Harrison  S(  Sons  vs.  Henderson.    4  Ga. ...  i 198 

14.  Where  the  demands  are  mutual,  a  set-off  will  be  allowed  in  favor  of 
a  defendant,  in  au  action  brought  by  an  executor  or  administrator,  on 
a  demand  due  his  testator  or  intestate  in  his  life-time.    Bay,  Adm'r, 

5  Ga S61 


15.  When  a  defendant  pleads  a  set-off  of  a  larger  amount  than  the  in- 
testate's demand,  the  plaintiff  may  reply  by  showing  that  the  estate 
is  insolvent,  and  that  there  are  outstanding  debts  of  higher  dignity 
than  the  defendant's  set-off,  sufficient  to  exhaust  the  assets,  for  the 
purpose  of  protecting  the  administrator  from  an  absolute  judgment. 
Ibid. 

16.  A  debt,  to  come  within  the  law  of  set-off,  must  be  a  money  demand 
of  a  liquidated  nature,  and  for  which  indebitatus  assumpsit,  or  some 
other  action,  ex  contractu,  will  lie.  A  right  of  action  for  breach  of 
warranty  is  not  such  a  debt.     Crenshaw  vs.  Jackson.     6  Ga SOB 

17.  Upon  the  transfer  of  a  note  payable  to  bearer  by  delivery,  the  trans- 
ferrer ceases  to  be  a  party  to  it,  and  is  not  generally  responsible  there- 
on to  the  transferree,  or  any  subsequent  holder.  But  if  he  undertake 
to  guaranty  the  payment  of  the  same,  he  will  be  liable  on  that  special 
contract,  and  that  is  a  proper  subject-matter  of  set-off.     Ibid. 

18.  The  mere  existence  of  cross-demands  will  not  be  sufficient  to  justify 
a  set-off  in  Equity.  A  debtor  to  a  bank  for  borrowed  money,  cannot 
set-off  against  his  note  or  a  judgment  recovered  theronj  the  dividend 
that  will  be  coming  to  him  as  a  stockholder  in  the  company,  when  its 
affairs  are  wound  up.  A  set-off  is,  ordinarily,  allowed  in  Equity,  only 
when  the  party  seekiug  the  beneiit  of  it  can  .show  some  equitable 
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ground  for  being  protected  against  his  adversary's  demand.  Ruekers- 
ville  Bank  et  al.  vs.  Hemphill  et  al,    1  Ga 396 

19.  It  is  otherwise  if  there  be  an  express  agreement  tp  set-off  the  debts 
against  each  other,  pro  tanio.  In  such  a  case  a  Court  of  Equity  would 
enforce  a  specific  performance  of  the  stipulation,  although  at  Common 
Law  the  party  might  be  remediliass.    Ibid. 

20.  The  question  discussed,  whether,  under  our  Statute,  where  the  de- 
fendant upon  a  plea  of  set-off  recovers  a  balance  against  the  plaintiff, 
the  plaintiff  has  a  right,  on  the  appeal,  to  dismiss  his  action  so  as  to 
defeat  the  judgment.    Attaway,  Guardian,  vs.  Syet  et  al.    8  Ga 184 

21.  Where  B.  obtained  a  judgment  against  "W.  for  $1200,  and  subse- 
quently thereto,  "W.  purchased  judgments  against  B.  for  $1384,  and 
filed  a  bill  to  have  the  latter  judgments  set-off  against,  and  in  satis- 
faction of  the  former:  Held,  that  under  the  Act  of  1799,  it  should  af- 
firmatively  appear  that  there  were  no  other  jiidgment  liens  upon  the 

defendant's  property,  before  the  Court  of  Equity  would  decree  satis- 
faction of  a  jpariicB^ar  judgment,  and  that  complainant  had  an  ample 
and  adequate  remedy  at  Law.     Weliborn  vs.  Bonrier.    ^  Ga 82 

22.  The  judgment  and  not  the  execution  issued  thereon,  is  the  proper 
subject-matter  of  set-off.    Bryant  vs.  HambricJc.    9  Ga 133 

23.  Against  a  claim  for  7nesne  profits,  in  the  natui-e  of  damages,  the  val- 
ue of  the  improvements  made  by  the  defendant,  is  a  fair  set-off,  pro- 
vided he  took  possession  of  the  premises  bona  fide.  Beverly  and  anoth- 
er vs.  Burke.    9  Ga ' 4i0 

24.  Set-off  not  allowed  by  the  Common  Law.    Meriwetli^r  and  another 

vs.  Bird,  Adm'r.    9  Ga 595 

25.  The  Statute  of  2  Geo.  II.  c.  22,  has  been  introduced  generally  into 
the  United  States,  with  some  modifications.     Ibid. 

26.  Set-off  is  a  plea  in  bar  of  the  plaintiff's  action.     Ibid. 

27.  The  commencement  of  the  action  and  not  the  time  of  trial,  is  ordina- 
rily the  period  at  which  mutual  debts  are  to  be  set-off  against  each 
other.    Ibid. 

28.  The  doctrine  of  set-off  was  borrowed  from  the  Civil  Law,  and  should 
be  interpreted  by  the  same  principles  of  construction.    Ibid. 

29.  Justice  demands  that  the  claim  of  the  debtor  not  bearing  interest, 
should  be  Set-off  against  that  of  the  creditor  drawing  interest,  as  of 
the  time  it  became  du6  and  owing.    Ibid. 
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2  SHERIFFS — I.  Generally  :  and  herein  of  kules  vs. 

'.  Our  Statute  disallowing  interest  on  open  accounts,  does  not  in  any- 
way affect  the  law  of  set-off.    Ibid. 

.  Against  a  claim  for  mesne  profits,  in  the  nature  of  damages,  the  val- 
ue of  the  improvements  made  by  the  defendant,  is  a  fair  set-off,  provi- 
ded he  took  possession  of  the  premises  bona  fide.  Beverly  and  another 
vs.  Burke.    9  Qa 440 

.  Trespassers  are  not  entitled  to  the  benefit  of  this  principle,  except 
where  the  profits  of  the  premises  have  been  increased  by  the  repau's 
or  improvements  which  have  been  made.  In  that  case,  it  is  proper 
for  the  Jury  to  take  into  consideration  the  improvements  or  repairs, 
and  diminish  the  profits  by  that  amount,  but  not  below  the  sum  which 
the  premises  would  have  been  worth  without  such  improvements  or 
repairs.     Ibid. 

.  Whether  the  defendants  are  trespassers,  is  a  question  of  fact,  to  be 
submitted  to  the  Jury.    Ibid. 

.  Usury  paid  on  a  former  contract,  may  be  pleaded  as  a  set-off  to  the 
existing  debt,  provided  it  be  not  barred  by  the  Statute  of  Limitations. 
Zeigler  vs.  Scott,  Adm'r.     10  6a 389 

.  In  an  action  of  assumpsit  for  money  had  and  received,  the  borrower 
can  only  recover  the  usurious  gain  or  excess.  He  is  entitled  to  no 
more  by  way  of  set-off.    Ibid. 
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I.  GENERALLY  :    AND    HEREIN    OF    RULES    VS. 

II.  DUTIES    AND    LIABILITIES. 

III.  RETURNS  AND.  FEES. 

IV.  DEPUTY :    APPOINTMENT,    &c. 


As  to  Attachment  for  Contempt,  see  Attaclimeal,  VII. 

As  to  BowD,  see  Bond,  II, 

As  to  Escapes,  see  Escapes. 

As  to  Sales  bv  Shfriff,  see  Sales,  II, 


I.  GENERALLY:  AND  HEREIN  OP  RULES  VS. 

A  Sheriff  can  sell  nothing  but  goods  and  chattels,  lands  and  tenements; 
a  right  to  receive  a  distributive  share  is  neither.  Colvard  vs.  Cox, 
Adm'r.    Dudley 99 
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2.  A  Sheriff  in  Georgia  is  entirely  a  ministerial  oflSeer,  whose  province 
is  to  execute  duties  prescribed  by  law,  and  which  duties  may  be  con- 
tracted or  enlarged  at  the  will  of  the  Legislature.     State  vs.  Dews. 

R.  M.  Charl '. 397 

3.  A  rule  against  a  Sheriff  to  pay  over  money,  is  not  sufficiently  certain, 
unless  it  state  the  Court  in  which  the  judgment  and  execution  claim- 
ing the  money  was  had.     Bethime  vs.  Bonner,    'i  Kelly 1C9 

4.  In  Georgia  is  not  a  judicial  officer.    Parh  vs.  The  State.    4  Qa 329 

5.  A  bond  for  appearance  in  a  criminal  case,  given  to  the  Sheriff,  is  good. 
Ibid. 

6.  Failure  of  consideration  is  a  good  plea  to  a.  note  given  by  the  Sheriff, 
in  discharge  of  fe  rule  absolute  against  him,  to  pay  the  money  due  on 
an  execution,  when  that  rule  is  subsequently  rescinded  as  illegal  and 
unjust.     Barrow  vs.  Chipman.     4  Ga 200 

1.  A  Sheriff  duly  elected,  but  not  having  executed  a  bond  according  to 
law,  within  thirty  days  after  his  election,  is  an  officer  de  facto,  and  his 
acts  are  valid  when  they  concern  the  public  or  third  persons  who  have 
an  interest  in  them.     Crawford,  Gov.  vs.  Howard  et  al.     9   Ga 314 

8.  May  an  officer  who  is  sued  for  not  levying  upon  property  as  belong- 
ing to  the  debtor,  prove  paramount  title  in  another,  in  his  defence? 
And  will  such  defence  be  available  where  the  execution  is  founded 
upon  a  judgment  of  foreclosure  of  a  mortgage  on  real  estate  ?  Quere. 
Holley  vs.  Wallace  etal.     W  Ga 158 

See  Attachment,  VII. 


II.    DUTIES  AND  LIABILITIES. 

I.  When  an  attachment  has  been  granted  against  a  Sheriff  for  neglect- 
ing  to  levy  an  execution,  he  may  purge  his  contempt  by  selling  all  of 
the  defendant's  property,  and  bringing  the  money  into  Court  before 
the  attachment  issues,  even  if  other  executions  claim  it  all.  Critten- 
den vs.  BraAij.     Ga.  Dec.part  II 219 

2.  If  it  is  admitted  to  be  true,  or  found  so  by  a  Jury,  upon  issue  submit- 
ted for  that  purpose,  that  the  Sheriff  suffered  a  prisoner  in  custody, 
under  an  attachment,  to  go  at  large  in  the  jail,  with  a  full  knowledge 
that  there  was  a  breach  in  the  wall  of  one  of  the  rooms,  through 
which  he  could  and  did  escape,  the  Sheriff  is  liable  to  an  attachment, 
and  the  party  injured  will  not  be  driven  to  his  action  for  an  escape. 
Craig  et  al.  vs.  Maltbie.     1  ICelly 547-9 
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3.  A  leijter  addressed  by  the  plaintiff's  attorney  to  tlie  Sheriff,  authori- 
zing him  to  allow  certain  payments  in,  calculating  the  amount  due  on 
sundj-yjS. /as.  does  not  give  that  officer  power  to  enter  those  sums  as 
credits  upon  said/,  fas.    Harden  et  al.  vs.  Central  Bank.     5  Ga. 449 

4.  An  entry  on/,  fa.  by  the  Sheriff  of  any  County  in  Georgia,  is.  a  suffi- 
cient compliance  with  the  Act  requiring  au  entry  within  seven  years, 
hy  the  proper  officer  for  executing  the  same.  Duncan  v.i.  Webb  ^  Fos- 
ter.   1  Ga is>j 

5.  If  any  one  is  injured  by  the  false  or  fraudulent  return  of  the  officer, 
he  has  his  remedy  against  him.    Ibid. 

6.  Where  a  Sheriff  sells  land  under  execution,  and  goes  out  of  office  be- 
fore executing  title  to  the  purchaser,  his  successor  in  office  may  exe- 
cute a  title  to  such  purchaser,  without  an  order  of«Coui-t.  J^Vei- 
well  vs.  Doe  ex  dem.  Morrow.    1  Go, 264 

7.  Where  a  Constable  levies  a  Justice's  Court/,  fa.  on  land,  and  deliv- 
ers the  same  over  to  the  Sheriff,  for  the  purpose  of  sale,  as  provided 
in  the  Act  of  1811,  such  Sheriff  is,  lawfully  seized  of  the  land,  to  sell 
the  same  and  to  convey  title  to  the  purchaser  thereof.    Ibid. 

8.  A  rule  absolute  against  the  Sheriff  ordering  him  to  pay  over  money, 
is  neither  an  extinguishment  of  his  official  security,  nor  a  bar  to  a  suit, 
against  his  sureties.  It  is  but  one  of  several  remedies  which  the  in- 
jured party  may  use  successively,  until  he  obtains  satis^ction.  In  <i, 
suit:  on  his  bond,  it  is  conclusive  against  the  principal,  but  preswnptive 
evidence  only  against  the  sureties ;  and  they  will  be  allowed  to  prove 
everything  ab  origine,  which  would  have  protected  the  principal  from 
liability.     Crawford,  Gov.  <kc.  vs.  Word  et  al.     1  Ga IS' 

9.  In  an  action  against  the  Sheriff  for  neglecting  or  refusing  to  levy  an 
execution  on  the  property  of  the  defendant,  the  measure  of  damages 
is  the  amount  of  the  execution ;  and  neither  the  officer  himself  nor 
his  seeui'ities,  when  sued  on  the  bond,  will  be  permitted  to  give  in  ev- 
idence to  reduce  the  recovery,  the  ipsolvency  of  the  defenda^it,,  and 
that  there  were  outstanding,  liens  against  him,  at  the  tifne  the  official 
default  occurred,  more  than  sufficient  to  cover  the  proceeds  of  the 
property,  had  it  been  brought  to  sale.    Ibid. 

10.  The  Inferior  Courts  in  this  State  have  jurisdiction,  under  the  Act  of 
184'7,  to  discharge  defendants  imprisoned  on  mesne  oi  final  proce«s  for 
debt,  (when  the  jail  fees  are  not  paid  weekly,)  on  a  writ  of  habeas  cor- 
pus :  and  the  judgment  of  such  Court,  whether  erroneous  or  not,  order- 
ing the  Sheriff  to  discharge  a  defendant  imprisoned  on  final  process 
for  debt,  will  be  a  protection  to  such  officer.     Chamblee  vs.  Boleombe. 

n  Ga "9 
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11.  The  Act  of  1823,  which  authorizes  the  Sheriff  to  place  the  purchas- 
er of  real  estate  in  possession,  does  not  justify  the  oflBcer  in  dispossess- 
ing, any  other  person  but  the  defendant  in  execution,  his  heirs  or  ten- 
ants.    Bethune  vs.  Wilkins  et  al.     8  Ga 118 

12.  Where  a  Sheriff  sold  negroes  under  execution  at  a  Sheriff's  sale, 
and  delivered  one  of  the  negroes  to  the  purchaser,  with  the  understand- 
ing that  the  Sheriff  was  to  call  at  a  certain  bank  the  next  morn 
ing  and  receive  a  check  for  the  purchase  money;  when  the  Sher- 
iff called,  the  check  was  refused,  under  instructions  from  the  purchas- 
er, because  the  negro  had  runaway  or  been  carried  off  the  night  before  : 
Held,  that  the  Sheriff  was  liable  to  be  ruled  at  the  instance  of  the  de- 
fendant in  execution,  for  the  surplus  of  the  sale,  after  paying  the  fi.  fas. 
Held,  also,  that  the  delivery  of  the  slave  to  the  purcliaser,  under  the 
circumstances,  was  a  matter  exclusively  between  the  Sheriff  and  the 
purchaser,  with  which  the  defendant  had  no  concern,  although  her 
agent  was  present  when  the  arrangement  was  made.     Davis  vs.  Irwin. 

8  Ga 153 

IS.  When  a  rule  is  made   absolute  against  a  Sheriff  for  the  payment  of  . 
money,  an  attachment  cannot  issue   thereon  against  him,  until  he  is 
first- called  upon  to  show  cause  why  an   attachment  should  not  issue. 
Ibid. 

14.  A  sale  of  lands,  under  a  judgment  against  an  executor,  de  bonis  tes- 
tatoris,  conveys  a  good  title  to  the  purchaser,  and  the  title  of  the  heirs 

is  divested.     Doe  on  dem.   Worthy  vs.  Sames.    8  Ga 234 

15.  Where  property  of  a  defendant  in  execution  is  seized  and  sold 
by  the  Sheriff,  there  is  no  warranty  of  title  on  the  part  of  the  deffend- 
ant  in  execution  or  the  Sheriff     The  maxim  of  caveat  emptor  applies. 

Mc  Whorter,  Adm'r,  vs.  Beavers.     8  Oa 300 

16.  When  a  Sheriffhas  received  money  on  a  fo  fa.  the  Statute  of  Lim- 
itatibns  commences  to  run  in  his  favor  from  the  time  it  was  received! 
Thmnpson  vs.  The  Central  Bank.    9  Ga 413 

11.  A  defendant  arrested  under  ca.  sa.  and  allowed  prison  bounds,  is  still 
in  the  custody  of  the  Sheriff,  and  he  must  place  him  in  confinement  at 
the  end  of  six  months,  without  any  special  oi-der.  Jackson  &  Co.  vs. 
Gox.    9  Ga •' 
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III.    RETURNS  AND  FEES. 

1.  The  Sheriff  is  not  entitled  to  fees  for  dieting  slaves  levied  on,  where 
he  did  not  actually  furnish  the  subsistence  agreed  on.  Hopkins  et  al. 
vs.  Bolton,  Ex'rof  Livingston.     T.  TI.  P.  Chart 29i 


5-'6  SHEEIPFS— III.  Eetuens  and  Fees. 

2.  No  private  contvact,  nor  extraordinary  trouble,  can  authorize  the 
Sheriff  to  receive  other  or  higher  fees  than  are  prescribed  by  lavr. 
Forbes  vs.  Morel.     R.  M.  Oharl 2.3 

3.  It  seems  that  the  Sheriff  is  entitled  to  charge  the  legal  fee  for  diet- 
ing negroes  levied  on  by  him  under  execution,  although  such  negi'oea 
were  allowed  to  remain  in  possession  of  defendant,  and  ao  subsistence 
was  furnished  by  the  Sheriff.    IbiJ. 

4.  In  such  case,  the  Court  will  not  grant  an  attachment  against  the  She- 
riff, to  compel  him  to  bring  into  Court  the  money  retained  by  him  to 
answer  this  charge,  but  will  leave  the  party  to  the  prosecution  of  his 
ordinary  remedy  by  action.     Ibid. 

5.  A  Sheriff's  return  of  service  cannot  be  impugned  by  a  bill  filed  to  set 
aside  the  judgment.     Stiles  vs.  Knapp  et  al.     Ga.  Dec.  part  II. 36 

6.  Where  a  former  Sheriff  is  in  custody  under  attachment,  and  the  pres- 
ent Sheriff,  in  answer  to  a  rule  to  produce  the  body,  shows  for  cause 
why  he  cannot,  that  the  defendant  has  escaped  from  jail  without  his 
permission  or  any  negligence  on  his  part,  it  is  competent  for  the  party 
moving,  under  the  Act  of  1840,  (authorizing  the  return  of  Sheriffs, 
Constables,  Coroners  and  Justices  of  the  Peace,  to  be  traversed)  to 
controvert  the  return.     Craig  ct  al.  vs.  Maltbie.     1  Kelly 545-T 

1.  The  commissions  of  Sheriffs  on  money  raised  by  levy  and  sale,  are 
regulated  according  to  the  amount  of  the  executions.  On  executions 
not  exceeding  in  amount  sixty-four  dollars  and  twenty-eight  cents, 
they  are  entitled  to  six  and  a  quarter  per  cent. ;  on  executions  above 
that  sura,  but  which  do  not  exceed  fom'  hundred  and^twenty-eight  dollars 
and  fifty-sis  cents,  three  and  one-eighth  per  cent. ;  and  on  executions 
which  exceed  that  sum,  one  and  one-fourth  percent.  And  on  all  bal- 
ances remaining  to  be  paid  to  the  defendant  in  execution,  or  otherwise 
disposed  of,  the  Sheriff  is  entitled  to  the  same  commissions,  relative- 
ly to  amount,  as  in  case  of  executions.  Aycoch  vs.  Buffington,  Chuar- 
dian.     2  Kelly 269 

8.  A  Sheriff  for  the  performance  of  his  legal  duty,  is  only  entitled  to 
such  compensation   therefor,  as  the  law  prescribes.    Micks  vs.  Moore 

el  al.     2  Kelly 242 

9.  "Where  a  Sheriff  levied  on  slaves  by  virtue  of  an  attachment,  and 
while  in  his  possession,  worked  and  hired  them  out  for  his  own  use 
and  benefit ;  and  a  verdict  of  the  Jury  having  been  returned  on  an  is- 
sue directed  by  the  Court,  finding  that  the  labor  of  \he  slaves  was 
worth  the  per  djero  allowance  authorized  by  law  for  keeping  them: 
Held,  that  the  Sheriff  was  bound  to  account  for  the  same,   on  a  rule 
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against  him  to  pay  over  the  moQey  in  his  hands  arising  from  the  sale 
of  the  property,  at  the  instance  of  the  creditors.    Ibid. 

10.  The  ordinary  returns  of  a  Sheriff  on  process  in  his  hands  are  not 
traversable.     Higgsvs,  Huson.     8    Ga Sll 

11.  Where  a  Sheriff  seized  and  sold  the  property  of  a  defendant  for  an 
amount  larger  than  the  sum  due  on  the  execution,  and  returned  that 
the  proceeds  of  the  sale  were  taken  for  costs,  without  specifying  what 
costs :  Held,  that  such  a  return  ^ras  neither  legal  nor  proper,  and  that 
it  was  his  duty  to  state  distinctly  in  his  returns,  the  particular  items 
of  costs  for  which  the  money  arising  from  the  sale  of  the  defendant's 
property  was  appropriated.     Harrison  vs.  Thompson.     9  Ga 310 


IV.   DEPUTY,  APPOINTMENT,  &a. 

1.  A  Sheriffis  liable  to  be  attached  for  the  failure  of  his  deputy  to  pay 
over  money  collected  on  an  execution  by  him.     In  the  matter  of  Mm 

S.  -Stephens.     1   Kelly &87 

2.  The  appointment  of  a  Deputy  Sheriff  may  be  made  by  parol,  and  the 
admissions  of  the  principal,  his  recognition  of  the  acts  of  his  deputy, 
or  holding  him  out  to  the  world  in  any  other  way  as  such,  would  be 
sufficient  evidence  of  his  appointment.     Mathis  vs.  Pollard.     3  Kelly.      2 

3.  The  Sheriffis  liable  for  money  collected  by  his  deputy,  no  matter  how 
the  execution  under  which  it  is  paid,  comes  into  his  hands.    Ibid. 

i.  Where  ajudgment  is  rendered  against  the  Sheriff,  forthe  official  mis- 
conduct of  his  deputy,  the  deputy  himself  being  present  in  Court 
and  making  a  return  to  the  rule,  he  is  concluded  by  the  judgment, 
in  an  action  against  him  by  the  principal  for  reimbursement.  Holly 
vs.    Wallace  et  al.     10    Oa 1^8 

6.  How  far  is  the  surety  of  the  deputy  who  had  no  judicial  notice  of 
the  proceeding,  bound  ?     Query. 

SiANDEK.    See  Libel  and  Blander. 
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SLAVES  AND  FREE  PERSONS  OF  COLOR. 

I.    GENERALLY. 
II.    MANUMISSION   AND    BMANCIPATION    OF. 

As  to  Trial  of,  see  Cramnal  LaWy  passim. 

As  to  Gift  of,  see  Gift. 

As  to  Evidence  of,  see  Evidence,  VU. 

I.    GENERALLY. 

1.  Under  tlie  Act  of  10th  of  May,  1770,  no  punishment  was  prescribed 
against  a  freeman  of  color,  for  inveigling  or  attempting  to  inveigle  a 
slave.     Ex  parte  George.     T.  U.  P.  Charl 80 

2.  Where  the  descendant  of  a  negro  had  contracted  marriage  with  a 
free  white  person  in  a  neighboring  State,  enjoyed  liberty  and  proper- 
ty for  a  long  time,  and  transmitted  them  to  her  descendants,  the 
Courts  in  thi.s  State  presume  her  free,  so  far  as  to  give  effect  to  a  deed 
made  by  her,  until  some  one  should  assert  and  maintain  a  right  to  her 

as  a  slave.     Hunter  vs.  Shaffer.     Dudley 22S 

3.  The  benefits  of  the  -writ  of  haheas  corpus,  belong  to  aU  free  persons  of 
every  country  and  of  every  complexion,  but  not  to  a  slave.  State  vs. 
Philpot.    Dudley ^^ 

4.  The  writ  of  ravishment  of  ward,  under  the  Statute  1790,  was  given 
to  try  the  right  of  freedom  against  the  claim  of  perpetual  service,  and 
nothing  more ;  it  will  extend  to  no  other  case  of  the  detention  of  free 
persons  of  color,  however  illegal.    Ihid. 

5.  The  doctrine  that  the  principal  is  not  liable  to  one  agent  or  employee, 
for  damages  occasioned  by  the  negligence  or  misconduct  of  another 
agent  or  employee,  is  not  applicable  to  slaves.  Sewdder  vs.Woodbridge. 

lg8-20O 


6.  The  employee  of  a  slave  is  liable,  in  damages,  to  the  owner,  if  such 
slave  be  killed  or  injured  by  the  negligence  or  unskilfulness  of  other 
agents  or  employees  of  the  defendant,  engaged  in  the  same  service. 
Ibid. 

7.  Free  persons  of  color  are  not  citizens  in  Georgia.  Cooper  vs.  Mayor, 
(Sec.    4  Ga 

» 

8.  In  Equity,  a  bill  for  specific  delivery  of  slaves,  must  allege  other  cir- 


6S 


SLAVES  AND  FREE  PERSONS  OF  COLOR— I.  Generally.     629 

cumstauces  besides  naked  title,  to  give  jurisdiction.    Dudley  vs.  Mal- 
lery.     i   Ga 62 

9.  "Where  a  free  person  of  color  is  a  party  to  a  suit,  jn  the  Courts  of  this 
State,  and  dies,  the  suit  abates ;  and  administration  should  be  taken 
out  on  the  estate  of  such  free  person  of  color.  Scranton  et  al.  vs.  De- 
mere  et  al.     6  Ga 92 

10.  A  warranty  of  a  slave  to  be  healthy,  does  not  extend  to  a  warranty 

of  soundness  of  mind,  but  of  body  only.     Nelson  vs.  Biggers.     6Ga...    205 

11.  ]f  a  negro  interpreter,  incapable  by  law  of  being  sworn,  is  the  only 
channel  of  communication  between  the  testator  and  scrivener  who 
writes  the  will,  and  there  is  no  other  evidence  of  the  testator's  knowl- 
edge of  its  contents,  or  his  assent  thereto,  than  that  which  is  derived 
through  this  medium,  the  will  cannot  be  executed.    JPotts  et  al.  vs. 

6   Ga 324 


1 2.  But  if  the  will  be  written  in  the  presence  of  the  testator,  and  in  a 
language  which  he  understands,  and  it  is  read  over  to  him,  and  his 
dictation  and  approval  of  the  instrument  are  interpreted  by  a  negro 
in  his  hearing,  and  in  the  hearing  of  others  interested  in  its  contents, 
and  he  signifies  no  dissent  thereto,  by  signs  or  otherwise,  but,  on  the 
contrary,  is  understood  to  express  himself  satisfied,  the  will  may  be 
established ;  especially  if  it  appears  to  have  been  made  in  conformity 
to  the  previously  declared  intentions  of  the  testator,  as  to  the  disposi- 
tion of  his  property.    Ibid. 

13.  The  black  color  of  the  African  race  is  prima  faeie  evidence  of  slave- 
ry.    Macon  &  Western  R.  a.  Co.  vs.   Halt.     8   Ga ISY 

U.  A  permit  or  ticket  to  a  slave,  must  specify  the  length  of  time  that 
he  is  to  be  absent,  and  the  places  which  he  is  allowed  to  visit.    Ibid. 

1 5.  The  Macon  &  Western  Railroad  Company  took  on  board  their  cars 
the  slave  of  H.  having  a  general  pass,  and  without  the  knowledge  and 
consent  of  H.  to  transport  him  to  a  given  point,  for  the  usual  fare  for 
negroes:  Held,  that  this  was  a  conversim  of  the  slave,  and  that  the 
company  are  liable  for  all  the  injuries  which  he  received,  whether 
they  occurred  by  the  negligence  of  the  company  or  otherwise.  The 
Macon  &(  W.  R.  R.  Oo.  vs.  Holt.    S  Ga 167 

16.  To  entitle  the  vendee  to  recover  of  the  vendor,  for  a  breach  of  war- 
ranty of  the  soundness  of  negro  children,  whose  mother  was  proven  to 
have  died  of  consumption,  it  is  necessary  to  show,  either  that  the  dis- 
ease was  hereditary  in  the  family,  or  that  the  children  were  born  sub- 
sequent to  the  actual  existence  of  the  complaint  in  the  mother.  Dean 

vs.  Taylor.     8  Ga ^^^ 
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17.  In  cases  of  felony,  the  civil  remedy  is  suspended  until  the  offender  is 
prosecuted  to  conviction  or  acquittal.     Neal  vs.  Parmer.     9   Ga 655 

18.  African  slavery  Aeid^ never  to  have  existed  in  the  island  of  Great 
Britain,  by  the  Common  Law,  by  Statute,  or  by  the  Laws  of  Nations. 
Ibid. 

19.  The  Law  of  Villeinage  obsolete  in  England.     Quere,    Ibid. 

20.  If  not  obsolete,  but  of  force  in  1732,  when  the  Colony  of  Georgia  was 
settled :  Held,  that  it  had  no  application  to  Afi-icau  slavery  in  England 
or  in  Georgia.    Ibid. 

21.  The  Common  Law  of  England  held  to  be  inapplicable  to  the  institu- 
tion of  slavery,  except  to  protect  the  rights  of  masters.    Ibid. 

22.  The  slave  trade  held  to  be  recognized  as  a  lawful  commerce  under 
the  Law  of  Nations,  and  that  Law  obligatory  upon  the  States  of  the 
world,  unless  repudiated  by  treaty  or  positive  law.    Ibid. 

23.  Held,  that  by  the  comity  of  nations,  when  a  slave  escapes  into,  or  is 
foimd  within  the  jurisdiction  of  a  State  where  slavery  is  not  recog- 
nized, it  is  the  duty  of  that  State,  upon  the  demaiid  of  his  rightful 
owner,  to  deliver  him,  to  be  taken  back  to  the  State  where,  by  law, 
he  is  a  slave.    Ibid. 

24.  The  origin  and  character  of  property  in  slaves,  in  this  State,  defined. 
Ibid. 

25.  It  is  not  felony  in  Georgia,  by  the  Common  Law,  to  kill  a  slave,  and 
the  only  legal  restraint  upon  the  power  of  the  master,  over  the  person 
of  the  slave,  in  Georgia,  is  such  as  is  imposed  by  Statute.    Ibid. 

26.  In  an  action  of  trespass  for  killing  a  slave,  the  defendant  pleaded 
the  general  issue,  and  at  the  trial  gave  in  evidence,  by  way  of  justifi- 
cation, that  he  was  acting  as  a,  patrol  man  under  the  44th  section  of 
the  Act  of  1770 :  Held,  that  so  much  of  that  Act  as  is  repugnant  to 
the  Judiciary  Act  of  1799,  which  requires  the  defendant  plainly,  fully 
and  distinctly  to  set  forth  his  defence  in  writing,  is  repealed  by  the 
latter  Act    Brooks  vs.  A  shburn.    9   (fa 2B7 

27.  An  estate  in  remainder  in  slaves,  cannot  be  created  by  parol  or  ver- 
bal gift.     Yarboroui/h  et  al.  vs.  West.     10   Ga 471 
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II.    MANUMISSION  AND  EMANCIPATION. 

1.  If  a  person  making  his  will,  direct  that  "  if  any  of  his  slaves  should 
desire  to  go  to  the  African  Colony,  they  should  he  permitted  to  go,  and 
their  expenses  to  the  port  of  embarkation  should  be  paid,"  such  will 
is  not  void,  under  the  Act  of  1818  ;  nor  is  it  inconsistent  with  the  pol- 
icy of  our  laws,  but  ought  to  be  executed.  Jordan  vs.  Heirs  of  Bradley. 
Dudley ., 1'70 

2.  A  manumission  subsequent  to  the  Act  of  1801,  not  sanctioned  by  le- 
gislative authority,  is  absolutely  void,  and  produces  no  change  in  the 
condition  of  the  slave.    Spencer  vs.  Negroes  Amy  et  al.    R.  M.  Charl.   178 

8.  The  Act  of  1818,  passed  in  relation  to  the  attempt  to  manumit  slaves 
illegally,  being  a  penal  Statute,  cannot  be  eo  construed  as  to  accumu- 
late the  penalties  of  the  Statute  of  1801,  to  an  act  committed  before 
the  passage  of  the  former  Statute.     /  bid. 

4.  Construction  of  the  laws  of  Georgia,  concerning  manumission.  Mar- 
low  et  al.  vs.  Roser.     R.  M.  Charl 642 

5.  A  will  which  directs  the  executor  to  apply  to  the  Legislature  for  the 
manumission  of  certain  slaves,  and  if  that  cannot  be  accomplished  in 
thatmanner,  that  they  should  be  sent  out  of  the  State  to  where  it  can 
be  done,  is  not  illegal,  and  does  not  contravene  the  policy  of  our 
Statutes.    Ibid. 

6.  A  deed  with  a  proviso,  that  the  grantee  shall  furnish  each  of  the 
slaves  conveyed  with  two  dollars  per  month  during  their  natural 
lives,  is  not  void  under  the  Acts  of  1801,  and  1818,  prohibiting  the 
manumission  of  slaves.    Spawlding  vs.  Origg.    iOa 15 

7.  It  is  not  illegal  in  Georgia  to  bequeath  slaves  to  the  Colonization  So- 
ciety, to  be  liberated  in  Liberia,  nor  to  bequeath  bank  stock,  the 
proceeds  of  Which  were  to  be  paid  them  on  arriving  in  Liberia. 
Vance,  &c.  vs.    Mxecators  of  Keith.    4  Ga 445 

8.  The  following  clause  in  a  will  held  to  be  void,  as  in  conflict  with  the  Act 
of  1813,  against  manumission  of  slaves:  "It  is  my  will  that  my  old 
servant.  Writ,  and  her  five  children,  and  her  husband,  may  be  made  to 
live  comfortable,  under  the  superintendence  of  my  friends,  A  and  B, 
into  whose  care  and  under  Whose  protection,  I  do  hereby  give  and 
place  the  negroes  herein  named,  in  view  of  theii-  being  trcaled  with 
humanity  and  justice,  subject  to  the  laws  made  and  provided  in 
such  cases."     Robinson  and  Wood  vs.  King.     6  Ga 589 
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9.  Parol  evidence  held  admissible  to  show  that  a  will  is  illegal  and  void, 
as  heing  in  conflict  with  the  laws  of  the  State  against  manumission. 
Ibid. 

10.  Where  a  testator  by  his  will  directed  one  of  his  slaves  to  be  removed 
to  a  State  where  the  laws  would  allow  of  her  manumission  and  there 
be  manumitted  ;  and  also  bequeathed  $2000  to  said  slave,  to  be  invest- 
ed by  a  trustee  appointed  for  that  purpose,  for  the  benefit  of  such 
slave  when  manumitted,  as  directed  by  said  will:  ^«W,  that  the  direc- 
tion and  bequest  contained  in  the  will,  did  not  violate  the  policy  of 
the  laws  of  this  State  which  prohibit  domestic  emancipation  of  slaves. 
Cooper,  Executor,  vs.  Blakely,   Guardian.     10  Oa 263 

11.  The  case  of  Vance  vs.  Crawford,  (4  Ga.  446,)  re-examined  and  af- 
firmed.    Ibid. 


STATUTES. 

I.    GENERALLY. 
II.    CONSTRUCTION  OF. 

I.  GENERALLY. 

1.  The  constitutionality  of  the  Statute  of  15th  December,  1810,  for  the 
more  effectually  securing  the  probate  of  wills,  &c.  affirmed  in  the 
ease  of  Smith  et  al.  vs.  Oliver,  Adm'r.     Dudley 190 

2.  There  is  nothing  in  the  5th  section  of  the  Statute  of  1799,  which  by 
fair  construction,  will  deprive  any  one  of  a  legal  defence  acquired 
without  fraud,  and  subsisting  at  the  time  of  the  decease  of  hiscreditor. 
Crawford,   Adm'r,   vs.  Orubbs.     Dudley 206 

S.  The  Statute  of  1829,  extending  the  laws  of  the  State  of  Georgia  over 
the  CherSkee  country,  conmiented  upon,  and  its  constitutionality  af- 
firmed, in  the  case  of  The  State  vs.  Tassels.     Dudley 230 

4.  Penal  Statutes  cannot  have  a  retrospective  operation.  Spenoer  vs. 
Negroes  Amy  et  al.     R.  M.    Oiarl 118 

5.  In  general,  a  Statute  which  introduces  a  new  rule  of  law,  and  directs 
a  particular  method  of  proceeding  under  it,  will,  although  it  has  no 
negative  words,  debar  any  other  mode.  Guerard  vs.  Folhill.  R.  M. 
Oharl 1%1 
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6.  If  a  Statute  destroys  the  character  in  which  persons  have  acted  in  a 
civil  or  public  trust,  without  pointing  out  a  new  mode  in  which  the 
trust  is  to  be  performed,  the  latter  is  also  at  an  end.    State  vs.  Mayor, 

<kc.  of  Savannah.     R.  M.  Oharl 250 

7.  Quere?  If  a  Statute  which  acts  retrospectively,  and  divests  a  vested 
right,  but  does  not  impair  the  obligation  of  a  contract,  be  absolutely 
void.    Forsyth  vs.  Marbury.     U.  M.  Chart 324 

8.  A  legislative  Act  appropriating  property  to  the  public,  is  au  irrevoca- 
ble grant  of  such  property.  Mayor  et  al.  vs.  President  of  Steamboat 
Company.    R.  M.  Charl S42 

9.  If  no  time  be  fixed  by  a  Statute  for  it  to  go  into  operation,  it  takes 
effect  from  its  date.     Smets  vs.   T.  and  J.   Weathersly.    E.  M.  Charl..  537 

10.  When  the  provisions  of  a  later  Statute  are  opposed  to  those  of  an 
earlier,  the  last  mentioned  must  be  considered  as  repealed.  Harri- 
son et  al.  vs.  Walker.     1     Kelly 3  5 

11.  A  Statute  repealing  a  former  Statute,  being  itself  repealed,  the  first 
Statute  is  revived.    Ibid 34 

12.  The  Statute  of  24  George  II.  ch.44,  sec.  1,  is  of  force  in  the  State  of 
Georgia.     Warthen   vs.  May.    R.   .ii.  Oharl 614-5 

13.  Act  of  1  SOI, authorizing  Justices  of  the  Inferior  Court  to  preside  in 
Superior  Court  in  certain  cases,  declared  constitutional.  Taylor  vs. 
Smith.    4    Ga 133 

14.  The  Act  of  9  Geo.  II.  ch.  36,  in  reference  to  bequests  to  charitable 
uses,  is  not  of  force  in  Georgia.  Beall  and  others  vs.  Executors  of 
Fox.    4  Ga 4*4 

15.  The  principles  of  the  Statute  of  43  Elizabeth,  ch.  4,  relative  tochar- 
itable  uses,  have  been  adopted  in  Georgia.    Ibid. 

16.  A  party  is  not  estopped  to  deny  facts  recited  in  an  Act  of  the  Legis- 
lature, so  far  as  the  facts  recited  are  concerned ;  it  is  no  law,  and  the 
Court  is  not  bound  to  take  judicial  cognizance  of  it.  The  investiga- 
tion of  the  facts  belongs  to  the  judicial   department.     Dougherty  vs. 

7   Ga 90 


17.  A  agrees  wiih  B,  that  he  shall  have  the  deputation  of  the  Clerkship 
of  the  Inferior  Court,  and  receive  for  his  compensation,  the  fees  and 
costs  of  the  office  already  accrued,  and  which  are  to  accrue,  and  B 
agrees  to  pay  A  therefor,  out  of  said  fees  due  and  to  accrue,  the  sum 
of  five  hundred  dollars^  and  executes  his  notes  for  that  sum  :  Held, 
that  these  notes  are  void  as  against  the  Statute  forbidding  the  sale 
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of  public  offices,  and  as  opposed  to  the  policy  of  the  law.     Grant  et 
al.  vs.  McLester.     8   Ga 663 

IS.  Legislative  acts  as  well  as  decrees  of  Courts  of  late  years,  evince  a 
sounder  and  purer  morality  with  regard  to  the  liability  of  moneyed 
corporations.    Hightower  vs.  '1  hornton.     8  Qa 486 

19.  A  private  Act  of  the  Legi.slature,  as  to  its  facts  and  recitals,  imports 
verity  equally  with  the  records  of  the  Courts   -.still  it  may  be  attacked 

for  fraud  in  its  procurement.     Beall,  Administratrix,  vs.  Beall.    8  Ga.  260 

20.  Where  no  time  is  fixed  for  the  operation  of  a  Statute,  it  takes  effect 
from  its  passage,  and  ignorance  of  an  Act  forms  no  legal  excuse  for  its 
violation.     Heard  vs.  Heard.     8  Ga 380 

21.  Retrospective  laws  are  forbidden  by  the  first  principles  of  justice. 
Mayor,  <^c.  vs.  Hartridge.     8   Ga 28 

22.  Courts  have  nothing  to  do  with  the  wisdom,  policy  or  expediency  of 
a  law.  These  are  matters  purely  of  legislative  deliberation  and  cog- 
nizance.     Winter  vs.  Jones.     10  Ga 190 

23.  It  is  the  duty  of  Courts  to  put  such  a  construction  upon  Statutes;  if 
possible,   as  to  uphold  them  and  carry  them  into  effect.    Ibid. 

24.  Where  a  private  Act  of  the  Legislature  was  passed,  legitimating 
certain  persons  therein  named,  and  authorizing  them  to  inherit  as  law- 
ful heirs  of  their  reputed  father,  which  Act  was  alleged  to  have  been 
passed  without  his  assent,  it  was  competent  for  the  party  alleging  the- 
fraud,  to  prove  that  the  Senator,  who  was  in  the  Legislature  from  the 
same  County  in  which  the  reputed  father  lived,  was  present  in  the 
Senate,  heard  the  bill  read  three  times,  and  never  heard  any  evidence 
of  the  assent  of  the  reputed  father,  to  its  passage  at  that  time.  £eoK, 
Adm'x,  vs.  Beall  and  another.     10  Ga 342 

25.  Held,  also,  that  it  was  competent  to  prove  by  a  witness,  who  read 
from  a  newspaper,  in  the  hearing  of  the  reputed  father,  the  title  of 
the  Act,  that  he  angrily  replied,  "that  he  wished  some  people  would 
attend  to  their  own  business."     Ibid. 


II.    CONSTEUCTION  OF. 

1.  A  Statute  is  never  construed  to  operate  retrospectively,  if  such  a  con- 
struction tends  to  defeat  a  freehold  interest.  Ex  parte  Clerk  of  Cam^ 
den  Ccmnty.     T.   U.  P.  Gha/rl 194 

2.  Where  a  Statute  prescribing  a.  bond,  declares  aE  bonds  not  taken  in 
pursuance  to  it  void,  the  Statute  must  be  strictly  pursued,  as  bonds 
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which,  do  not  conform  to  it  are  void  by  express  enactment;  butwiierc 
the  Statute  contains  no  such  provision,  the  conditions  of  bonds  taken 
under  it,  which  are  contrary  to  the  Statute,  are  alone  void,  as  also 
are  onerous  conditions  beyond  the  Statute.  Justices  of  the  Inferior 
Court  vs.  Wynn.     Dudley o" 

3.  Statutes  giving  summary  remedy  out  of  the  ordinary  course  of  pro 
ceeding,  must  be  consti-ued  strictly,  and  confined  to  cases  clearly  con- 
templated by  them.     Hale  vs.  Burton.     Dudley 105 

4.  Statutes  against  fraud,  when  they  operate  upon  the  oifence  are  to  be 
liberally  construed,  so  as  to  avoid  the  fraudulent  transaction.  Gum- 
ming vs.  Frier.     Dudley ]83 

5.  "Where  one  section  of  a  Statute,  without  negative  words,  introduced  a 
new  mode  of  foreclosing  a  mortgage  of  personal  property,  and  pointed 
out  a  method  by  which  the  mortgagor  might  dispute  the  sums  due  on 
the  execution  founded  on  such  foreclosure,  and  a  subsequent  section  of 
the  same  Statute,  also  without  negative  words,  allowed  a  defendant 
to  make  an  affidavit  of  illegality,  in  all  cases  where  execution  had  is- 
sued illegally :  Held,  that  the  remedy  in  the  latter  section  was  not  cu- 
mulative to  the  former,  and  that  it  referred  to  executions  other  than 
those  mentioned  in  the  first  section.  G^terard,&c.  vs.  Polhill.  R.  M. 
Oharl 23*7 

6.  A  Statute  should  be  construed,  (if  consistent  with  its  general  scope,) 
so  as  to  give  it  a  prospective  operation,  where  a  contrary  construction 
would  divest  a  vested  riglit.     Forsyth  vs.  Marbury.     R.  M.  Oharl 324 

7.  Where  there  are  different  Statutes  in  pari  materia,  though  made  at 
different  times,  and  even  expired,  and  not  referring  to  each  other,  they 
shall  be  taken  and  construed  together,  as  one  system,  and  as  explana- 
tory of  each  other.     Harrison  et  al.  vs.  Walker.     1   Kelly 35 

8.  The  Act  of  June,  1806,  providing  that  when  any  action  shall  be  insti- 
tuted within  time,  and  the  plaintiff  be  non-suited,  or  shall  discontinue 
the  same,  after  the  time  of  limitation  is  expired,  he  shall  be  permitted 
to  renew  his  action  within  six  months  thereafter,  once  only  and  not 
after,  was  repealed  by  the  Act  of  December  of  the  same  year.     Ibid. 

9.  Statutes  requiring  certain  liens  to  be  registered,  are  in  derogation  of 
the  Common  Law,  and  cannot  be  extended  by  implication  to  other 
liens  than  those  specified.  Per  Warnee,  J.  in  luttle  vs.  Walton,  1 
Itelli, 

10.  In  the  construction  of  a  Statute,  when  the  words  of  the  enacting 
clause  are  clear  and  positive,  recourse- mnst  not  behadtothe  title  of  the 
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preamble  ;  they  serve  to  assist  in  removing  ambiguities,  where  the  in- 
tent is  not  plain  and  manifest.  Eastman  et  al.  vs.  McAlpin.    1  Kelly  171-2 

11.  The  Act  of  1843,  amendatory  of  the  Act  of  23d  December,  1840  to 
define  the  liabilities  of  the  several  railroad  companies  in  Georgia,  for 
the  loss  of  stock  killed  or  wounded  by  the  running  of  cars  or  locomo- 
tives on  their  roads,  and  to  regulate  the  mode  of  proceeding  in  such  ca- 
ses, is  prospective  in  its  operation,  and  cannot  be  applied  to  cases  ari- 
sing anterior  to  its  passage.     Girtman  vs.  Central  R.  R.  S  Banking  Co. 

1  Kelly 176 

12.  Before  the  enactment  of  said  Statute,  the  Justice's  Courts  had  no 
jurisdiction  sounding  in  damages,  for  any  trespass  on  the  person  or 
property.    Ibid. 

13.  The  omission  of  the  word  "grant,"  in  one  section  of  a  Statute,  may 
be  explained  by  other  parts  of  the  same  Statute,  so  as  to  supply  the 
omitted  word,  and  give  the  Act  its  intended  effect.  Brinsfieldvs.  Car- 
ter.    2  Kelly 160 

\jt.  Construction  of  the  Central  Bank  charter  and  amendments.  The 
Acts  of  182D  and  1838,  amendatory  of  the  original  charter  of  the  Cen- 
tral Bank,  clothe  it  with  additional  authority,  and  the  Courts  are 
bound  to  observe  their  provisions,  without  their  having  been  pleaded. 
Bond  vs.  The  Central  Bank.     2  Kelly 107-1 15 

15.  Statutes  enacted  in  favor  of  corporations  or  particular  persons,  and 
in  derogation  of  common  right,  are  to  be  construed  strictly.     Young 

vs.  McKenzie  et  al.     3  Kelly 38-40 

16.  lu  construing  a  Statute,  the  intention  of  the  Legislature  is  a  fit  and 
proper  subject  of  inquiry.  The  intention,  however,  is  to  be  collected 
from  the  Act  itself,  and  other  Acts  upon  the  same  matter.  Ezekiel  vs. 
Dixon.     3  Kelly 1S2 

17.  When  the  language  of  a  Statute  is  cleai',  direct  and  positive,  leading 
to  no  absurd  results,  and  affording  a  suitable,  if  not  a  sufficient  reme- 
dy for  an  existing  evil,  Courts  should  be  governed  by  the  obvious  mean- 
ing and  import  of  its  terms.     Ibid. 

18.  Where  the  General  Assembly,  by  an  Act  declare,  "that  the  name 
of  S.  J.  Wells  be  changed  to  S.  J.  Rakesti-aw,  and  that  she  be  declared 
legitimate  and  capable  of  inheriting,  and  like  privileges  in  law  as  if 
she  had  been  born  in  lawful  wedlock  :"  Held,  that  inasmuch  as  the  il- 
legitimate child  was  not,  by  the  Act,  made  legitimate  to  any  particu- 
lar person,  the  only  effect  of  it  was  to  change  the  name.  JEdmondson 
and  Wife  vs.  Dyson.     7    Ga 512 
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19.  la  the  construction  of  Statutes  made  in  derogation  of  common  right, 
and  in  favor  of  corporations  or  particular  persona,  care  should  be  ta- 
ken not  to  extend  them  beyond  their  express  words  or  their  clear  im- 
port.    The  Mayor,  ^c.  vs.  Macon  Sf  Western  M.  R.  Go.    1  Ga 221 

20.  Where  a  railroad  company  have,  by  their  charter,  the  exclusive  right 
to  carry  and  transport  persons,  produce,  merchandize  and  all  other 
things  over  their  road,  from  Atlanta  to  Macon :  Seld,  that  their  char- 
ter did  not  confer  the  right  to  engage  in  the  business  of  transporting 
produce  through  the  City  of  Macon,  across  the  Ocmulgee  bi'idge,  from 
their  depot  to  another  railroad  depot,  for  the  accommodation  of  their 
customers.    Ibid. 

21.  The  Act  of  1828,  'which  provided  that  wagons  and  carriages,  loaded 
■with  cotton  and  corn,  should  pass  the  Ocmulgee  bridge  free  of  toll,  is 
repealed,  pro  tanto,  by  the  Act  of  184Y,  -which  vested  in  the  corporate 
authorities  of  the  City  of  Macon,  the  right  to  regulate  the  tolls  of  said 
bridge,  this  latter  Act  repealing  all  laws  and  parts  of  laws,  militating 
against  its  provisions.     Ibid. 

22.  In  the  construction  of  Statutes  made  in  favor  of  corporations  or  par- 
ticular persons,  and  in  derogation  of  common  rights,  care  should  be 
taken  not  to  extend  them  beyond  their  direct  terms  or  clear  import. 
Mayor,  etc.  vs.  Hartridge.     8  Ga ^ 23 

23.  Courts  ought  so  to  construe  Statutes  of  distribution,  as  would  moat 
likely  effectuate  the  intention  of  the  parties,  had  they  died  testate. 
Beall,  Adm'x,  vs.  Beall  et  al.     8  Ga 210 

24  Statutes  levying  taxes,  should  be  construed  njost  strongly  against 
the  government  and  in  favor  of  tbe  citizen.  Mayar,  ^c.  vs.  ffartridge. 
8Ga • 23 

25.  The  Legislature,  in  a  charter,  declare  "  that  it  shsill  not  be  l^,wful  for 
any  person  or  persons,  at  any  time  or  times,  to  build  any  bridge,  or 
keep  any  ferry  on  the  river  Great  Ogeechee,  within  fi,ve  miles  either 
above  or  below  (another  bridge  on  the  same  stream:")  Held,  that  the 
distance  of  five  miles  is  to  be  measured  by  the  course  of  the  river. 
McLeod  et  al.  vs.  Burroughs.    9  Ga 213 

26.  Grants  ofexclvwive  privilege?  to  corporations  or  individuals,  are  to 
be  strictly  construed ;  and  if  the  terms  of  tbe  contract  are  ambiguous, 
the  ambiguity  must  operate  in  favor  of  the  public.    Ibid. 

27.  A  Statute  of  the  State,  declaring  of  full  force  all  the  ordinances  of 
a  City,  or  other  corporation,  "  in  operation"  at  its  date,  does  not  em- 
brace one  which  has  been  judicially  pronounced  by  the  Superior  Court 
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to  be  imoperative  before  its  passage.    Allen,  Ball  Sf  Co.  vs.  The  Mayor, 
&c.     9   Ga 286 

28.  The  phrase  "in  operation,''  defined.    Ibid. 

29.  Grants  from  the  Legislature  to  a  company,  in  derogation  of  common 
right,  are  to  be  strictly  construed.  The  Justices,  ^c.  vs.  The  Q-riffin, 
&c. Plank  Road  Company.    9   Ga 475 

Sea  Constitutional  Law ;    Corporations;    Grants;    Lien,  I.  i;   Bail/road  and 
Plank  Road  Companies  ;  Time,  1. 

Statute  of  Frauds.    See  Contract,  II. ;  Fraiid,  II. 

Statute  of  Limitations.     See  Limitation  of  Actions. 

Steamboats.     See  lAen,  I. 

Subrogation.    See  Swrely,  I.  1,  1. 


SUPREME  COURT. 

1.  The  Supreme  Court  will  correct  the  abuse  of  discretionary  power  by 
the  Superior  Courts.    Johnson  et  al.  vs.  Holt  et  al.    Z  Kelly 118 

2.  Courts  of  Equity  being  clothed  with  greater  amplitude  of  discretion 
than  Courts  of  Comtoon  Law,  a  Court  of  Errors  will  interfere  more 
sparingly  with  the  exercise  of  discretionary  powers  of  the  former  than 
the  latter,  notwithstanding  the  duties  of  both  are  discharged  by  the 
same  incumbent,  in  Georgia.    Ibid 120 

3.  The  Supreme  Court  will  not  review  judgments  and  decrees,  rendered 
by  the  Superior  Com'ts  in  the  State  for  alleged  error, committed  prior 

to  its  organization.     Saunders  vs.  Smith,  Adm'r.     S  Kelly 125 

4.  The  Supreme  Court  is  strictly  an  appellate  tribunal,  and  corrects 
only  decisions  upon  questions  actually  presented  for  the  determina- 
tion of  the  Superior  Courts.     Doe  ex  dem.  Johnson  vs.  Lancaster.    5  Qa.    39 


SURETIES  AND  INDOESERS— I.  Rights,  &o.  539 


SURETIES  AND  INDORSEES. 

I.    EIGHTS    AND   LIABILITIES,     GENERALLY. 
II.    CONTROL    OF    FI.    FAS.    VS.   PRINCIPAL. 
III.    DISCHARGE    OF. 


As  to  Notice  to  Sue,  see  Promissory  J\roies,  IV, 

As  to  Sureties  of  Administrators,  &c.  sq&  ^Administrators,  Sfc. 

As  to  Sureties  op  Guardians,  see  Chtardimts. 

As  to  Sureties  on  Appeal,  si 


I.    RIGHTS  AND  LIABILITIES,    GENERALLY. 

1.  A  surety  who  pays  the  debt,  is  entitled  to  be  substituted  in  the  place 
of  the  creditor,  as  to  all  the  security  or  means  possessed  by  him  against 
the  principal  debtor,  and  all  the  co-sui'eties.    Norris  vs.  Ham  et  al. 

R.  M.  Charl 26'7 

2.  In  an  action  of  assumpsit,  for  the  recovery  of  money  paid  by  a  secu- 
rity, he  will  be  entitled  to  recover  interest,  if  he  was  liable  to  it  on 
the  demand  which  he  paid.     Knight  vs.  Mantz.    Oa.  Dec.  part  /.....     22 

3.  Payment  by  surety,  and  his  subsequent  re-imbursement  by  his  princi- 
pal, do  not,  in  law,  constitute  such  surety  the  agent  of  his  principal, 
by  ratification.  Nisbet,  J.  in  Whitehead  vs.  Peck.  1  Kelly,  161,  152. 
Warnek,  J.  contra,  dissenting  opinion-. 155 

4.  Accommodation  indorsers  are  not  liable  to  contribution  as  sureties,  in 
Georgia,  either  at  Common  Law  or  under  the  Act  of  1826.  Btiles  vs. 
Eastman.     1  Kelly 210 

5.  If  a  security  have  jjnowledge  of  usury  in  the  contract,  and  volunta- 
rily pay  it,  he  cannot  afterwards  recover  it  of  his  principal.  Wliite- 
Jiead  vs.  Peck.    Per  Nisbet,  J.     1  Kelly 150 

6.  The  relation  of  principal  and  surety  continues,  after  judgment  in  fa- 
vor of  the  creditor,  against  both  principal  and  surety.  Curan  vs.  Col- 
bert.    3  Kelly 250 

1.  A  surety  on  a  sealed  note,who  has  paid  the  debt  of  his  principal,  is 
entitled,  in  marshalling  the  assets  of  his  principal,  to  be  subrogated 
to  all  the  rights  of  the  creditor,  and  to  rank  as  a  bond  creditor.  Lumpkin 
vs.  Mills.     iGa 343 

8   A  covenant  by  a  surety,  to  pay  the  debts  on  which  he  is  surety,  is  a 
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valuable  consideration  for  a  grant  or  conveyance  of  negroes  and  other 
propei-ty,  by  an  insolvent  debtor.  Mc  Whorter  m.  Wright,  Nichols  & 
Co.    i   Ga 555 

9.  Parol  evidence  is  admissible,  to  show  that  one  of  the  joint  makers  of 
a  note  is  surety  only,  such  fact  not  appearing  on  the  face  of  the  note. 
Bank  of  St.  Marys  vs.  Mumford  Sf  Tyson.     6  Oa 44 

10.  If  A  holds  a  demand  against  B  <&  C,  as  partners,  and  C  is  dead,  and 
there  are  effects  of  the  firm  in  the  hands  of  B,  the  surviving  partner, 
sufficient  to  pay  the  debt,  and  D  holds  property  conveyed  to  him  by 
0,  to  indemnify  him  as  surety  for  0,  upon  the  equities  subsisting  be- 
tween B  and  0,  Chancery  will  compel  A  to  proceed  against  the  pro- 
perty in  the  hands  of  B,  the  surviving  partner,  so  as  to  leave  the  pro- 
perty conveyed  to  D,  to  be  applied  to  his  remuneration  as  surety  for 

C.     Nemsom  et  al.  vs.  McLendon  et  al.     6   Ga 392 

11.  Plea  that  the  defendant  signed  the  note  sued  on  as  surety,  and  that  it 
was  agreed  upon  between  him  and  his  principal,  that  another  should 
sign  it  as  co-surety,  before  it  was  delivered,  which  was  not  done :  Held, 
that  this  is  not  a  plea  of  nonest  factum,  andneednotbe  verified.  Cleg- 
horn  vs.  Robinson.     8   Ga 559 

12.  The  sureties  of  a  Sherifl',  after  recoveries  have  been  had  against  them 
to  the  amount  of  their  bond,  may  defend  themselves  at  Law,  against 
all  pending  or  future  suits  on  that  ground.  Bothwell  et  al.  vs.  Sheffield 
etal.     8  Ga 669 

13.  If  a  surety  to  a  usurious  contract  pays  usurious  interest,  knowing  it 
to  be  such,  he  cannot  recover  it  back  out  of  his  principal.  Jones  vs. 
Joyner  et  al.    8  Ga , '. 562 

14.  It  is  no  plea  for  a  surety,  that  a  bond  was  obtained  by  duress.  Bpi- 
cervs.  The  State.     9Ga 49 


II.     CONTROL  OF  FI.  FAS.  vs.  PRINCIPAL. 

1.  Separate  judgments  are  rendered  against  the  indorsera  of  the  same 
note ;  the  two  last,  by  agreement  with  the  plaintiffs,  take  an  assign- 
ment of  the  judgment  against  the  first  indorser,  and  pay  the  plaintiffs 
the  amount  due  upon  the  judgments  against  themselves,  which  are  en- 
terefd  satisfied :  JSeld,  that  the  judgment  so  assigned,  is  not  extin- 
guished by  the  satisfaction  of  the  judgments  against  the  two  last  in- 
dorsers,  and  that  they  might  proceed,  under  such  assignment,  with 
the_;?./a.  against  the  first  indorser,  and  by  levy  and  sale,  re-imburse 
themselves  the  aibount  paid  out  by  them,  it  appearing  that  they  were 
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not  interested  in  the  consideration  for  which  the  indorsed  note  -was 
given.     Stiles  vs.  Eastman  et  al.     1   Kelly 210-11 

2.  The  control  of  an  execution  against  the  malier  and  prior  indorsers,  as 
provided  for  by  the  Act  of  1839,  should  be  obtained  under  an  order 
of  the  Court  -^heuce  the  execution  issued,  upon  the  showing  requir- 
ed by  that  Act,  in  which  it  is  not  necessary  to  show  that  the  payment 
by  the  subsequent  indorser  was  forced  by  levy  ;  it  may  be  voluntary, 
and  yet,  in  the  eye  of  the  law,  it  is  a  payment  under  the  compulsion 

of  legal  process.     Ibid 211 

3.  Neither  the  Acts  of  1826,  '31,  '39,  '40,  or  '41,  passed  for  the  relief  of 
securities  and  indorsers,  give  the  control  of  executions  to  indorsers 
who  have  paid  the  same,  against  prior  indorsers,  except  such  execu- 
tions as  have  issued  on  judgments  founded  on  bankable  instruments. 
Evans   vs.   Rogers.     1  Kelly 467-'8 

4.  A  surety  to  a  note,  bond  or  other  contract,  having  failed  to  make 
special  defence  upon  the  trial,  afterwards  takes  control  of  the  execu- 
tion against  the  principal,  under  the  Act  of  1831 :  Held,  the  lien  of 
the  judgment  in  his  hands  takes  effect  from  the  date  of  that  judg- 
ment.    Bailey  vs.  Mizell.     4  Ga.. 123 

5.  The  several  Statutes  of  Georgia,  giving  sureties  who  have  paid  off 
fi.  fas.  the  control  against  their  principals,  extend  to  the  executors  or 

administrators  of  deceased  siireties.     Harrisvs.  Wynn.    i  Ga 521 

6.  Nor  will  the  principal  be  allowed  to  show  that  the  executor  is  an  ex- 
ecutor de  son  tort.     Ibid. 

1.  A  .suretv,  who  has  paid  a  judgment  against  himself  and  his  principal, 
which  appears  to  be  dormant,  is  entitled  to  an  order,  giving  him  the 
control  of  the  same,  to  test  his  right  to  use  the  same  for  his  remuner- 
ation.    Davenport  vs.   Hardeman.     5  Ga 580 

8.  Parol  evidence  is  admissible  to  show  that  one  of  the  joint  makers  of 
a  note  ii  surety  only,  such  fact  not  appearing  on  the  face  of  the  note. 
Bank  of  fit.  Marys,  vs.  MmtfordS^  Tyson.     6  Ga 44 

9.  A  STiretT  on  a  claim  bond,  a^inst  whom  jodgmcnt  for  damages  and 
eosii  have  b««n  given,  together  with  the  claimant,  and  who  has  paid 
off  the  fi.  fa*,  is  entitled,  nnder  oor  Statute,  to  control  the  same  for 
the  purpoBe  of  rcimbuising  himself  out  of  his  principal  jCeiih  vs. 
Wluieiud.     9    (ra 1"9 

See  B'M .  B'U)^^ 
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III.    DISOHARaE  OF. 

1.  A  surety  is  entitled  to  be  relieved  in  Equity  against  a  creditor  who 
has  extended  indulgence  to  his  principal  after  judgment,  for  a  valua- 
ble consideration.     McCrareyvs.   Coley.     Oa.  Dec. parti 104 

•i.  A  surety  is  discharged  by  the  plaintiff 's  delaying  for  a  consideration, 
to  levy  his  fi.  /a.  against  the  principal,  who  becomes  in  consequence 
of  the  delay,  less  able  to  pay.   Morris  vs.  Foote  et  al.    Oa.  JDec.partll.  119 

S.  The  dismissal  of  a  levy,  and  the  release  of  the  property  of  principal 
levied  upon,  by  a  creditor  having  judgment  against  principal  and 
surety,  without  the  privity  of  the  surety,  discharges  him.  Curanvs. 
Colbert.     3   Kelhj 298 

4.  Any  act  of  the  creditor,  after  judgment  against  the  principal  and 
surety,  which  injures  the  surety  or  increases  his  risk,  or  exposes  him  to 
liability,  will  discharge  him.     Brown  vs.  JEx'r  of  Riggins.    o  Kelly..  412 

5.  Where  the  creditor  has  judgment  against  both  principal  and  surety, 
and  dismisses  a  levy  made  on  the  property  of  the  principal  sufficient 
to  pay  the  debt,  the  surety  is  discharged.    Ibid. 

6.  The  surety  may  compel  the  holder  to  sue  a  dormant  partner  by  no- 
tice, under  the  Act  of  1831.  And  if  not  sued,  he  is  discharged. 
Howard  vs.  Brown,  Adm'r.     3  Kelly 527 

I.  When  one  of  two  sureties  is  discharged  by  the  act  or  negligence  of 
the  creditor,  the  other  is  discharged  also.    Jones  vs.  Whitehead.   4  Ga.  S^t 

S.  Applied  to  a  case  where  one  surety  is  discharged  by  giving  notice 
under  the  Act  of  1831.     Ibid. 

9.  Notice  to  the  Cashier  of  the  bank,  by  the  surety,  to  sue  the  principal, 
is  a  sufficient  notice  to  the  bank,  especially  where  it  appears  that  the 
bank  acted  upon  such  notice.  Bank  of  St.  Marys  vs.  Mumford  and 
Tyson.    6    Ga ** 

10.  A  bank,  when /joZder  of  a  promissory  note,  is  within  the  provisions 
of  the  Act  of  183 1,  authorizing  sureties  to  give  notice  to  sue.    Ibid 

II.  Parol  evidence  is  admissible  to  show  that  one  of  the  joint  makers  of 
a  note  is  surety  only,  such  fact  cot  appearing  on  the  face  of  the  note. 
Ibid.     Judge'SisBET  dissenting. 

12.  The  undertaking  of  a  surety,  heiog  atricti juris,  he  cannot,  in  Law  or 
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Equity,  be  bound  further  than  the  very  terms  of  his  contract :  and  if 
the  principal  and  obligee  change  the  terms  of  it  without  his  consent, 
the  surety  is  discharged.    Bethune,  Adm'r,  vs.  Dozier.     10  Ga 235 

13.  If  the  obligee  bind  himself  to  furnish  800  acres  of  pine  land,  to  fur- 
nish stocks  for  a  saw-mill,  and  the  principal  accept  of  680  acres  in  ful- 
filment of  the  contract,  without  the  consent  of  the  surety,  it  is  such  an 
alteration  of  the  original  bargain  as  will  discharge  the  surety.    Ibid 

14.  Where  it  is  doubtful  whether  the  surety  intended  to  request  the 
creditor  to  sue  the  principal  as  a  matter  of  favor,  or  to  require  it  as  a 
matter  of  riffht,  under  the  Statute,  it  is  proper  to  submit  it  to  the 
Jury  to  find  from  the  facta,  how  the  parties  understood  the  matter 
Jbid. 

Taveen  License.     See  License. 


TAXES  AND   TAX  COLLECTOKS. 

1.  An  execution  for  taxes,  takes  precedence  of  fi.  fas.  of  older  date,  in 
favor  of  individuals.     State  vs.  Pemherton  et  al.     Dudley 15 

2.  No  special  power  of  taxing  banks  in  their  corporate  capacity,  has 
been  given  to  the  Mayor  and  Aldermen  of  Savannah,  by  the  Act  of 
1825,  and  no  such  power  can  be  implied  from  the  general  taxing  pow- 
ers conferred  by  that  Act.  Bank  of  Georgia  vs.  The  Mayor  and  Alder- 
men of  Savannah.     Dudley 130 

S.  The'  City  may  tax  bank  stock  in  the  hands  of  the  holders  living 
in  the  City,  for  it  is  personal  property  and  liable  to  tax  under  the 
Act  above  referred  to.     Ibid. 

i.  The  general  power  to  tax,  conferred  on  Towns  and  Cities,  ought  not  to 
be  so  construed  as  to  subject  the  property  of  a  corporation  to  be 
twice  taxed,  unless  by  express  words  of  a  Statute  or  necessary  im- 
plication.   Ibid. 

5.  An  ordinance  of  the  City  Council  of  Savannah,  passed  under  the  au- 
thority of  an  Act  of  the  Legislature  of  Georgia,  imposed  a  tax  on  all 
goods,  Ac.  not  the  produce  of  the  State,  sold  on  commission  by  any 
person  residing  within  the  City :  Held,  that  such  tax  was  not  an  im- 
post or  duty  on  imports,  but  that  it  was  a  legitimate  exercise  of  the 
power  of  a  State  to  regulate  its  internal  commerce.  Oumming  vs.  The 
•or.  Aldermen,  &e.    R.  M.  Oharl., 20 
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6.  The  use  of  a  faro  table,  for  the  purpose  of  gambling,  is  not  rendered 
lawful  by  tax  imposed  on  the  instrument.     State  vs.  Doon  ds  Dimond. 

R.  M.  Charl 1 

7.  When  removed  upou  guo  warranto,  after  having  collected  a  portion 
of  the  taxes,  which  -was  ordei'ed,  under  the  judgment  upon  the  quo 
warranto,  to  be  paid  to  the  Clerk  of  the  Superior  Court,  an  execution 
issued  against  him  and  his  securities,  as  tax  collector,  by  the  Comp- 
troller General,  is  illegal.     Hartley  vs.  The  State.     3  Kelly 233 

8.  The  Act  of  1796,  authorizing  the  Inferior  Court  to  issue  execution 
against  depositaries  of  public  moneys,  without  trial  by  Jury,  is  consti- 
tutional, so  far  as  refers  to  money  belonging  to  the  public.     Tift  et  al. 

vs.  Griffin.     5   Ga 185 

9.  But  is  unconstitutional,  as  to  all  others,  than  Collectors,  Receivers,  or 
other  legally  appointed  public  agents.     Ibid. 

10.  Taxation,  iu  reference  to  the  subject-matter,  is  divided  by  writers 
on  political  economy,  as  well  as  by  the  Tax  Laws  of  all  governments, 
into  three  classes :  capitation,  property  and  income.  The  Mayor,  &c.  vs. 
Hartridge.     8    Ga.: 23 

11.  A  charter  authorizing  a  municipal  corporation  to  tax  real  and' per- 
sonal estate,  does  not  necessarily  confer  the  right  to  tax  income. 
Ibid. 

12.  The  history  of  the  legislation  of  the  State,  as  to  a  particular  subject- 
matter  of  taxation,  may  be  referred  to,  as  tending  to  aid  in  the  con- 
struction to  be  given  to  the  Statute ;  and  where  the  State  has  never 
taxed  income,  the  power  to  do  so  in  a  corporation  must  appear  by  ex- 
press words  or  unavoidable  implication.     Ibid. 

13.  Statutes  levying  taxes,  should  be  construed  most  strongly  against 
the  government,  and  in  favor  of  the  citizen.     Ibid. 

14-.  Statutes  which  impose  restrictions  upon  trade  or  common  occupa- 
tions, must  be  construed  strictly.    Ibid. 

15.  Rev,enue  Statutes  are  in  no  just  sense  remedial  laws,  and  are  not, 
therefore,  to  be  liberally  construed.     Ibid. 

16.  In  laws  imposing  taxes,  if  there  be  a  real  doubt  whether  the  inten- 
tion of  the  Act  was  to  levy  the  tax,  that  doubt  should  absolve  the  tax- 
payer.   Ibid. 

17.  Taxes  due  the  State  are  a  general  lien  upon  all  the  property  of  the 
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debtor,  attaching  on  the  first  of  January  of  each  year.     Doe  ex  dem. 
Gledney  vs.  Deavors.     8    Ga • 4'79 

18,  Where  property  liable  to  tax  is  sold  under  execution,  between  the 
first  of  January  and  the  giving  in  of  the  same,  and  is  afterwards  sold 
under  execution,  to  pay  the  tax  due  by  the  defendant  in  fi.  fa:  Held, 
that  the  purchaser  at  the  Tax  Collector's  sale  gets  a  good  title.    Ihid. 

19.  Before  the  Inferior  Court  can  issue  execution  against  a  County 
Treasurer,  for  a  balance  in  his  hands,  ten  days'  notice  is  required  by 
Statute  to  be  given  him;  and  the  order  of  the  Court  under  which  the 
jS./a.  is  issued,  must  show  that  such  notice  has  been  given.    Poster 

vs.  The  Justices,  &c.     9    Ga < 185 

See  Augusta  ;  Mistake,  1 ;  Savannah,  •?. 


TENANTS  IN  COMMON. 

1.  Upon  the  death  of  one  member  of  a  firm,  the  representatives  of  the 
deceased  partner  become  tenants  in  common  with  the  survivor. 
Shad  vs.  Fuller.    R.  M.  Charl 501 
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2.  The  undivided  interest  of  a  tenant  in  common,  may  be  levied  on  and 
sold  under  execution.  Leonard  vs.  Scarborough  and  Wife  et  al.  2 
Kelly 

3.  One  co-tenant  cannot  maintain  trespass  or  trover  against  the  others, 

so  long  as  the  tenancy  exists.     Ibid.    See,  also,  Hall  vs.  Page.     4  Ga.  428 

4.  A  special  agent,  by  mingling  his  own  goods  with  those  of  his  princi- 
pal, cannot  create  a  tenancy  in  common.     Hall  vs.  Page,    i  Ga 428 

5.  One  of  several  tenants  in  common,  may  sue  separately  in  trover,  and 
the  defendant  may  plead  the  non-joinder  in  abatement ;  but  if  he  fail  so 
to  plead,  he  cannot  take  advantage  of  it  on  the  trial,  nor  by  motion  in 
arrest  of  judgment ;  but  will  be  confined  to  giving  in  evidence  the  inter- 
est of  the  other  co-tenants  in  mitigatiDu  of  damages  ;  and  the  plaintiff 
may  proceed  to  recover  his  proportion  or  aliquot  interest  in  the  com- 
mon property.    Starnes  &  Paine  vs.  Quin.    6   Ga 84 

6   In  such  a  case,  the  other  co-tenants  may  afterwards  sue  severally, 
for  their  interest,  and  the  defendant  cannot  plead  the  non-jomder  of 
their  co-tenants  in  abatement.     Ibid 
70 
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1.  One  tenant  in  common  cannot  bring  trover  against  his  co-tenant,  un- 
less in  case  of  the  destruction  or  sale  of  the  property.    Ibid. 

8.  In  case  of  sale,  trover  will  lie  at  the  instance  of  the  other  tenants, 
against  the  purchaser ;  such  sale  is  void  as  to  them,  and  does  not 
make  him  a  co-tenant  with  them.    1  bid. 

9.  If  one  or  more  tenants  in  common,  in  an  action  of  trover,  be  barred 
by  the  Statute  of  Limitations,  and  one  or  more  be  within  an  exception 
in  the  Statute,  their  exemption  will  not  relieve  against  the  operation 
of  the  Statute  as  to  the  one  barred;  and  those  within  the  exception 
will  recover  their  several  interests,  notwithstanding  the  bar  of  the 
other.    Jordan  vs.  Thornton  et  al.     1  Cfa 517 

See  Devise  arid  Legacy,  28. 


TENDER. 

1.  A  demand  for  goods  sold  at  the  time  and  place  specified,  is  prima 
facie  evidence  of  the  readiness  of  the  purchaser  to  pay  for  them.  Sig- 
gers  vs.  Pace.     6  Ga Ill 

2.  Where  goods  are  to  be  delivered  and  money  paid,  the  actual  tender 
of  the  money  will  be  dispensed  with  by  the  repeated  declarations  of 
the  seller,  that  he  will  not  receive  it.     Ibid. 

3.  A  complainant  who  relies,  for  relief,  upon  a  tender,  must  allege  all 
the  facts  substantially,  which  are  necessary  in  pleading  a  tender  at 
Law.     McGehee  and  another.  Ex' rs,  vs.  Jones.     10  Ga 127 

See  Co7itract,  IV.  6. 


TIME. 

1.  Where  the  term  "  mouths"  is  used  in  a  Statute,  without  defluing  what 
kind  of  months,  the  Courts  adjudge  that  lunar  months  are  intended. 
Redmond  vs.  Glover.     Dudley 10'? 

2.  In  a  contract  to  pay  money,  in  which  it  is  expressly  stipulated  that 
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the  instalments  shall  be  paid  at  specified  times,  and  that  if  any  one 
instalment  is  not  promptly  met,  the  -whole  sum  shall  be  due  and  pay- 
able ;  time  is  of  the  essence  of  the  contract,  and  if  the  party  agreeing 
to  pay  fails  to  do  so,  he  is  not  entitled  to  relief  in  Equity.  Sneed  et 
al.  vs.  Wiggins  et  al.     3  Kelly 98 

8.  Where  the  contractors  on  a  rail  road  were  to  complete  their  -work 
■within  a  given  time,  and  the  company  were  to  furnish  the  cross-ties,  mud 
sills,  at  convenient  points  along  the  road,  and  the  wood  and  iron  rails 
at  the  end  of  the  finished  part,  no  time  being  specified  at  which  they 
were  to  be  furnished :  Held,  that  the  company  were  bound  to  furnish 
them  as  needed,  without  any  unreasonable  delay.  Milnor  S^  Co.  vs. 
Ga.  R.n.  &  B'Vng  Co.    i  Ga 390 

4  In  a  promise  by  A  to  B,  to  pay  so  much  money  so  soon  as  he  can  col- 
lect it  out  of  0,  by  law,  the  qualification  has  reference  to  time  and 
not  to  the  solvency  of  C.      Woolbrigkt  vs.  Sneed.     5  6a 167 

5.  In  an  action  by  B,  on  such  a  promise,  it  is  necessary  for  him  to 
prove  that  a  reasonable  length  of  time  has  elapsed  for  the  purpose  of 
collecting  the  money  since  the  promise.    Ibid. 

6.  In  a  suit  brought  upon  an  instrument  in  these  words:  "  for  value  re- 
ceived, I  promise  Gideon  Hotchkiss,  five  hundred  dollars  at  Hopkins 
&  Hardeman's  foundry  at  Augusta,  said  Hotchkiss'  present  account  to 
go  in  part  payment.  The  said  castings  to  be  taken  at  6  cts.  per  lb : 
Seld,  that  no  time  being  fixed  by  the  contract  for  the  delivery  of  the 
property,  that  there  must  be  a  demand  and  refusal  proven.  Hotchkiss 
vs.Newton.     10   G-a • 560 

See  Contract,  III.  4,  5. 

Teeasubee.     See  County  Officers. 


TRESPASS. 

1.  A  plaintiff  seeking  to  recover,  for  injury  done  his  land  by  the  erection 
of  a  mill-dam,  cannot  recover,  where  paramount  title  is  shown  in  an- 
other, by  his  own  evidence.    Morris  vs.  McCamy.    9  Ga 160 

2.  Where  an  immediate  act  is  done  by  the  co-operation,  or  the  joint 
act  of  two  or  more  persons,  they  are  all  trespassers,  and  may  be  sued 
jointly  or  severally,  and  any  one  of  them  is  liable  for  the  injury  done 
by  all.    To  render  one  man  liable  in  trespass  for  the  acts  of  others,  it 
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must  appear,  either  that  they  acted  in  concert,  or  that  the  act  of  the 
party  sought  to  be  charged,  ordinarily  and  naturally,  produced  the 
acta  of  the  others.     Brooks  vs.  Ashburn.     9  Ga 297 

3.  In  an  action  of  trespass  for  taking  away  personal  property,  if  the 
plaintiff  has  the  absolute  or  general  property  of  the  thing  upon 
■which  the  trespass  is  alleged  to  have  been  committed,  it  is  not  neces- 
sary for  him  to  prove  that  he  was  in  possession  at  the  time  of  the 
trespass.     Crenshaw  vs.  Moore.     1 0  Ga 884 

4.  A  Court  of  Equity  will  not  interfere  to  restrain  a  trespass  by  injunc- 
tion, unless  it  be  destructive  to  the  very  nature  and  substance  of  the 
estate,  or  unless  irremediable  mischief  would  ensue  unless  immediate 
relief  was  granted,  or  where,  from  the  difficulty  of  the  proof,  or  some 
other  peculiar  circumstance,  this  conservative  remedy  is  imperatively 
demanded.     Catching  vs.  Terrell.     10  Ga.., 576 

6.  A  and  B  were  joint  tenants  of  a  lot  of  land ;  no  partition  had  been 
made  between  tliem.  It  was  understood,  however,  that  A  should 
have  the  east,  and  B  the  west  end  of  the  tract.  B  agreed  that  A 
might  erect  a  mill  on  his,  (A's)  half,  and  cut  as  much  timber  oft  the 
west  half,  and  overflow  as  much  of  the  land  as  might  be  necessary  for 
that  purpose.  Afterwards  B  sold  to  C,  the  latter  having  agreed  ex- 
pressly with  A,  to  abide  by  these  stipulations,  which  B  exacted  of 
him  before  he  could  consent  to  sell.  After  the  dam  was  partly  con- 
structed, and  timbers  collected  for  building  the  mill,  0  sold  to  D,  who 
shortly  afterwards  notified  A  to  discontinue  the  work,  and  upon  hisre- 
fusal  brought  his  action  of  trespass  for  the  overflowing  of  his  land  by 
the  back  water  :  iteld,  that  under  the  circumstances,  the  action  could 
not  be  maintained,  and  that  the  original  parol  agreement  couldnot  be 
revoked  after  it  had  been  executed  at  the  defendant's  expense.  Shef- 
field St  0,1.  vs.  OuHier.     3  Kelly 86 

6.  As  to  injunction  to  restrain  a  trespass.     See  Equity,  II. 


TROVER. 

1.  A  sold  B  a  carriage  and  harness,  for  which,  A  gave  B  a  bill  of 
sale ;  the  property  was  not  delivered  at  the  time  of  sale,  but  A  promis- 
ed to  deliver  it ;  and  in  pursuance  of  such  promise,  carried  it  to  the  river 
with  a  view  to  put  it  on  a  boat  to  be  carried  to  Augusta  and  delivered 
to  B,  which,  however,  was  never  done,  nor  his  promise  further  com- 
plied with  ;  B  called  on  A  for  the  delivery  of  the  property,  which  A 
refused;  B  knew  where  the  property   was   and  might  have  taken  it 
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when  he  pleased :  Held,  that  there  was  not  such  an  actual  or  con- 
structive conversion  by  A  as  to  entitle  B  to  maintain  trover  against 
him.     Roll  vs.  Black.     Dudley 18 

2.  Where  negroes  had  been  given  to  miner  children,  and  the  father  sold 
them  to  A,  and  an  action  of  trover  was  brought  against  A,  to  recover 
their  value  :  ffeld,  that  the  sale  by  the  father  was  void,  and  that  the 
action  would  lie.      Wilson  et  al.  vs.  M  rir/ht.     Dudley 102 

S.  A  plaintiffin  trover  for  certain  slaves,  required  bail  under  the  second 
section  of  the  Act  of  1821,  entitled,  an  Act  to  quiet  and  to  protect  the 
possession  of  personal  property,  and  to  prevent  taking  possession 
thereof  by  fraud  or  violence.  The  defendant  was  arrested  and  the 
slaves  seized  by  the  Sheriff  under  the  process,  and  being  unable  to 
give  security  under  the  Act,  the  plaintiff  thereupon  gave  security  un- 
der another  provision  of  the  same  Act,  and  received  from  the  Sheriff 
the  possession  of  the  slaves  sued  for.  Afterwards,  and  without  any 
trial,  dismissed  his  action  of  trover,  still  retaining  the  possession  of 
the  slaves  thus  obtained.  The  plaintiff  then  sued  the  former  plaintiff 
in  trover  for  the  same  slaves,  and  insisted  that  his  possession,  obtained 
,as  aforesaid,  was  tortious  :  Held,  that  said  possession  was  not  tortious, 
but  was  a  lawfully  acquired  possession,  under  said  Act.  Smith  vs. 
Kershaw.     1  Kelly 259-61 

4.  To  enable  aplaiutiff  to  maintain  trover,  he  must  have  either  a  gener- 
al or  special  property  in  the  chattel,  the  actual  possession  or  the  right 

of  possession     Liptrot,   Adm'r,  vs.  Holmes.     I  Kelly ZZ?i  et  seq. 

5.  On  the  death  of  a  feme  covert  intestate,  her  separate  estate  vests  in 
her  legal  representative,  and  he  can  maintain  trover  therefor,  even 
where  there  has  been  a  trustee  appointed,  for  the  sole  purpose  of  pro- 
tecting such  property  against  the  marital  rights  of  the  husband,  du- 
ring the  coverture  ;  the  trust  being  considered  as  executed  whenever 
the  coverture  ceases  to   exists.     Ibid 388-^92 

6.  The  action  of  trover  being  founded  on  a  conjunct  right  of  property 
and  possession,  any  act  of  the  defendant  which  negatives  oris  incon- 
sistent with  such  right,  amounts  in  law  to  a  conversion.     Ibid.  ■ .  ■   391-2 

7.  In  an  action  of  trover  by  an  executor  or  administrator,  who  declares 
on  his  own  constructive  possession,  and  alleges  the  conversion  after 
the  death  of  the  testator  or  intestate,  it  is  necessary  for  him  to  intro- 
duce in  evidence,  his  letters  testamentary  or  of  administration,  on  the 
trial,  as  a  part  of  his  title,  to  enable  him  to  recover.  Robinson  vs.  Ma- 
Donald.     2  Kelly 119 

8.  Where  the  defendant  purchased  a  negro  at  Sheriff's  sale  as  the  proper- 
tv  of  a  third  person,  who  was  a  stranger  to   the  plaintiff's  title,  used 
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him  as  hia  own,  and  exercised  dominion  and  control  over  him,  it  was 
held  to  be  sufficient  evidence  of  a  conversion  to  maintain  trover,  with- 
out evidence  of  a  demand  and  refusal.    Ibid. 

'.  Trover,  as  a  general  rule,  will  not  lie  by  a  tenant  in  common  against 
his  co-tenant.     Hall  vs.  Page,     i  Ga 428 

0.  Where  an  action  of  trover  is  brought  by  trustees,  in  whom  the  le- 
gal title  is  vested,  for  the  recovery  of  a  negro,  the  allegation  that 
they  sue  "  for  and  in  behalf  of  one  of  the  cestui  quet  trust,"  is  surplus- 
age, the  trustees  being  the  real  parties.     Schley  vs.  I/yon  and  another. 

6   Ga 53U 

1.  The  Supreme  Court  will  not  interfere  with  the  established  practice  of 
the  Circuit  Courts  of  Georgia,  in  relation  to  the  alternative  form  of  the 
verdict  in  trover.    Foster  vs.  Brooks,  Adm'r.     6  Ga 287 

2.  A  count  in  trover,  in  the  usual  form,  is  not  demui'rable.  The  Sta- 
tute of  1847,  prescribing  a  form  of  declaration  to  recover  personal 
property,  is  permissive  only,  and  not  compulsory.  The  Mayor,  SfC. 
Columbus  vs.  Hoiisard.     6  Ga 213 

3.  In  actions  of  trover,  where  there  is  conflicting  evidence  of  the  value 
of  the  property  at  the  same  time :  Held,  that  the  Juiy  may  find  the 
highest  value  proven,  but  are  not  compelled  so  to  find  ;  the  true  value, 
derived  from  all  the  evidence,  being  the  criterion  generally  of  the 

Poster  vs.  Brooks,  Adm'r.     6  Ga 287 


4.  In  trover  for  a  slave,  the  measure  of  damages,  as  a  general  rule,  is 
the  value  of  the  property  at  the  time  of  the  conversion,  and  the  value 
of  the  hire  of  the  negro  since,  up  to  the  time  of  the  trial.  Schley  vs. 
Lyon  and  another,    Trustees.     6  Ga 630 

5.  Where  the  property  sued  for  is  not  of  a  fixed  value,  but  fluctuates  in 
price,  evidence  may  be  given  of  the  value  at  the  time  of  the  trial. 
Ibid. 

6.  In  trover  by  a  bailee  against  the  general  owner,  the  measure  of  dama- 
ges is  the  value  of  his  special  property  only  ;  but  where  the  action  is 
against  a  stranger,  or  wrong-doer,  the  measure  of  damages  is  the  full 
value  of  the  property — the  bailee  holding  the  balance  beyond  his 
own  interests  for  the  general  owner.     Ibid. 

7.  Possession  of  property,  with  a  claim  of  title  adverse  to  that  of  the 
true  owner,  is  sufficient  evidence  of  conversion.  Maxwell  vs.  Harrison, 

S  Ga 61 

8.  The  Macon  &  Western  Railroad  Company  took  on  board  their  cars 
the  slave  of  H.  having  a  general  pass,  and  without  the  knowledge  and 
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consent  of  H.  to  transport  him  to  a  given  point,  for  the  usual  fare  for 
negroes:  Held,  that  this  was  a  conversion  of  the  slave,  and  that  tbe 
company  are  liable  for  all  the  injuries  which  he  received,  whether 
they  occurred  by  the  negligence  of  the  company  or  otherwise.  The 
Macon  Sf  W.  B.  iJ.  Oo.  vs.  Holt.    8  Ga I517 
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1.  Where  A  executed  a  deed  of  gift  in  which  certain  goods  and  personal 
chattels  were  conveyed  to  B,  in  trust  for  the  payment  of  A's  debts, 
with  the  remainder  to  B,  the  Court  held  that  no  person  but  the  credi- 
tor or  the  grantor  could  interfere  with  the  rights  and  interests  of  the 
trustee.    JEvans  vs.  Lmnkin  et  al.    Dudley 193 

2.  A  Court  of  Chancery,  on  sufficient  grounds  being  shown,  will  remove 
a  trustee  under  a  marriage  settlement,  and  appoint  a  new  one.  Qale 
etex.     R.M.Charl 109 

8.  If  the  original  trustees  are  dead,  the  fact  that  the  representative  of 
one  is  temporarily  absent,  and  the  representative  of  the  other  unwil- 
ling to  act,  is  not,  per  se,  sufficient  to  justify  the  substitution  of  new 
trustees;  the  Court  has  power  to  compel  such  representatives  to  as- 
sume the  trusts.    Ibid. 

i.  But  the  Court  may,  with  the  assent  of  all  parties,  substitute  new  trus- 
tees.   Ibid. 

5.  But  to  justify  the  removal  of  such  representatives  as  trustees,  their 
refusal  or  incapability  must  be  shewn,  either  by  answer  to  the  peti- 
tion for  substitution,  by  affidavits  of  petitioners  or  neglect  of  repre- 
sentatives to  shew  cause  on  proper  citation.    Ibid. 

6.  Property  wrongfully  with  the  trust  fund,  may,  at  the  option  of  the 
cestui  que  trust,  be  pursued  in  the  hands  of  the  trustee,  or  those  in  priv- 
ity with  him,  and  be  held  subject  to  the  terms  of  the  original  trust. 
Martin  et  al.  vs.  Greer  et  al.     Ga.  Dec.  part  I .•    109 

7.  An  express  trust,  against  which  the  Statute  of  Limitations  does  not 
run,  may  be  created  by  parol.     I  bid. 

8.  The  possession  of  the  executors  of  a  trustee,  is  the  continuation  of  the 
trustee's  possession,  and  the  Statute  does  not  run  in  their  favor. 

.  Ibid. 
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3.  A  security  of  an  administrator,  to  whom  a  note  is  transferred,  that 
was  siveQ  for  part  of  the  intestate's  estate,  is  a  trustee,  quoad  hoc,  for 
creditors  and  distributees.    Carries  et  al.  vs.  Jones  et  al.    Oa.  Dee.  part  1.  170 

10.  If  the  note  be  sued  to  payment  by  the  security,  in  his  own  name,  he 
is  still  a  trustee;  and  it  is  no  ground  of  objection  that  the  action  of 
law  was  not  defended.     Ibid. 

11.  It  is  not  a  ground  of  objection  to  a  decree  in  favor  of  distributees, 
that  there  may  be  creditors  having  a  higher  claim ;  they  have  the 
same  remedy  on  the  bond  that  the  distributees  have.  _  Ibid. 

12.  A  trustee  may  change  the  investment  of  a  trust  estate,  where  it  is 
clearly  for  the  interest  of  the  cestui  que  trust.  Cornwise,  Compt.  vs. 
Bourgum.     Ga.  Dec.  part  II.  • 15 

13.  But  without  an  order  of  Court,  he  does  so,  at  his  own  risk.     Ibid. 

14.  A  trustee  will  not  be  allowed  to  encroach  on  the  capital,  for  the 
maintenance  of  the  cestui  que  trust,  but  under  very  peculiar  cu'cum- 
stances.     Ibid. 

15.  William  Pelot  conveyed,  by  deed,  certain  slaves  to  Levi  S.  D'Lyon, 
in  trust,  for  the  sole  and  separate  use  of  his  wife,  Elvina  R.  Pelot,  du- 
ring her  life  ;  and  after  her  death,  to  her  children.  The  deed  author' 
ized  the  cestui  que  trust,  Mrs.  Pelot,  by  and  with  the  advice  and  con- 
sent of  her  trustee,  to  sell  and  dispose  of  the  estate,  whenever  she  shall 
deem  it  proper  to  do  so,  and  to  re-invest  the  proceeds,  &c.  Mrs.  Pelot 
purchased  from  Augustus  Myddletou  a  tract  of  land,  the  growing 
crop  thereon,  and  also  the  stock  of  cattle,  and  hu-ed  the  services  of 
three  negroes  belonging  to  Myddleton,  till  the  close  of  the  year,  to  as- 
sist in  the  crop,  for  the  sum  of  -$1,476.  Two  notes  were  given  by  her, 
for  the  amount,  to  be  secured  by  a  mortgage  on  the  four  slaves  embraced 
in  the  trust  deed,  and  by  a  mortgage  on  the  land :  Held,  that  it  was 
competent  for  Mrs.  Pelot  to  make  this  contract.      Wayne,   Trustee,  et 

al.  vs.  Myddleton  et  al.     2  Kelly 402 

16.  Where  the  testator  leaves  something  to  be  done  by  the  trustee,  as 
to  convey,  it  is  an  executory  trust.    Edmondson  and  Wife  vs.  Dyson. 

2  Kelly 312 

17.  When  property  is  bequeathed  to  A,  in  trust,  for  the  use  of  B,  during 
his  natural  life,  with  instructions  to  the  trustee  to  convey  it  to  whom- 
soever he  shall  by  will  appoint ;  and  if  he  dies  intestate,  then  to  con- 
vey the  property  to  the  heirs  at  law  of  B,  absolutely,  and  B  dies  in- 
testate :  Held,  that  this  is  an  executory  trust,  to  which  the  rule  in  Shel- 
ly's  case  does  not  apply,  and  that  the  heirs  at  law  of  B,  take  as  pur- 
chaseis,  and  not  as  heirs,  in  course  of  administration.     Ibid 320 
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18.  Trusts  in  personal  property  may  be  created  and  proven  by  parol 
declarations.     Kirkpatrick,  Guardian,  vs.  Davidson.     2  Kelly, 299 

19.  If  A  buy  land  from  B,  and  pay  down  the  entire  consideration  or 
purchase  money,  and  take  an  unconditional  bond  for  titles,  and  there 
is  nothing  more  for  him  to  do  in  order  to  consummate  the  contract,  B 
is  a  mere  naked  trustee,  and  the  legal  estate  vests  in  A,  if  not  under 
the  27th  J-enry  F///.  commonly  called  the  Statute  of  Uses,  yet,  it 
comes  within  section  10  of  the  29th  Charles  IT.  chap.  3,  on  an  execu- 
tion and  judgment  against  A  at  Law.    Pitts  vs.  Bullard.    3  Kelly...     10 

20.  Where  property,  held  under  an  implied  trust,  is  liable,  at  Law,  to  levy 
and  sale,  under  execution,  against  cestui  que  trust.    Ibid. 

21.  When  property  vested  in  trustees,  for  the  use  of  the  husband  during 
his  life,  he  to  have  the  entire  possession,  to  exercise  reasonable  owner- 
ship over  the  same,  and  to  alter  and  change  the  same,  by  and  with 
the  consent  of  the  trustees,  provided  it  ^as  for  the  benefit  and  advan- 
tage of  the  trust  estate  ;  but  if  the  wife  survived  the  husband,  she  was 
to  have  the  entire  use,  during  her  natural  life,  with  power  to  dispose, 
by  will,  of  one  half;  and  in  the  event  of  offspring  between  them,  the 
whole  estate  to  vest  in  said  child  or  children,  the  trustee  to  have  the 
right,  at  any  time,  to  re-settle  the  property,  with  the  consent  of  both 
husband  and  wife,  which  was  afterwards  done,  so  far  as  to  allow  the 
wife  the  right  to  dispose  of  a  moiety  of  said  estate,  in  any  event ;  and 
at  the  death  of  the  husband,  he  surviving  the  wife,  and  there  being  no 
offspring,  the  trust  to  cease,  and  the  legal  to  unite  with  the  equitable 
estate,  and  descend  to  the  heirs  at  law  of  the  husband  :  Held,  that 
the  legal  title  remained  in  the  trustees,  and  that  the  equitable  inter- 
est of  the  husband  in  the  property,  was  not  liable  to  be  seized  and  sold 
by  the  Sheriff,  under  an  execution  at  Law,  and  that  the  proper  rem- 
edy for  the  creditors  was  in  a  Court  of  Equity.  Blake  vs.  Irwin.  3 
Kelly > 366 

22.  The  mere  possession  of  personalty  by  the  cestui  que  trust,  does  not 
amount  to  an  execution  of  the  trust,  especially  if  the  interests  of  re- 
mainder-men axe  aSeeied.     Wynnvs.  Lee.    5  Ga 217 

23.  Where,  by  a  deed  of  trust,  the  sum  of  $15,000  was  raised  by  the  vol- 
untary contributions  of  certain  residuary  legatees,  and  vested  in  u, 
trustee,  subject  to  certain  trusts,  one  of  which  wis,  that  the  sum  of 
$5,000,  and  no  more,  should  be  appropriated  for  the  payment  of  the 
debts  of  the  cestvi  qua  trust,  then  owing,  the  said  trustee  to  judge  of 
th«  justness  of  the  debts  which  might  be  presented  for  payment,  and 
of  the  order  and  proportion  in  which  the  same  should  be  paid :  Held, 
on  a  bill  being  filed  by  the  cestui  que  trust,  alleging  that  all  his  debts 
had  beea  paid  hj  tbe  tanidt^  and  Uiot  there  remained  in  his  handi 

7! 
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the  sum  of  $3,000  of  the  $5,000  placed  there  for  the  payment  of  his 
debts,  that  the  cestui  gue  trust  was  entitled  to  an  account  from  the 
trustee  therefor,  and  to  have  the  same  invested  for  his  benefit.  Ifa- 
pier  vs.  J^apier,    6  Qa ,  404 

24.  Where,  under  a  trust  deed,  something  is  required  to  be  done  by  the 
trustees  to  accomplish  the  objects  of  the  trust,  the  trust  is  executory, 
and  not  executed.     Schly  vs.  Lyon  and  another,  Trustees,  die.     6   Ga..  B30 

25.  "Where  an  action  of  trover  is  brought  by  trustees,  in  whom  the  legal 
title  is  vested,  for  the  recovery  of  a  negro,  the  allegation  that  they  sue 
"  for  and  in  behalf  of  one  of  the  cestui  que  trust,"  is  surplusage,  the 
trustees  being  the  real  parties.    Ibid. 

26.  A  testatrix  bequeathed  as  follows :  "I  give  and  bequeath  to  my  son, 
Anthony  R.  Thornton,  a  negro  woman,  &c.  in  trust,  for  the  use  and 
benefit  of  M.  G.  T.  wife  of  nay  ^on  Benj.  H.  T.  during  her  natural  life ; 
and  after  her  decease,  for  the  use  of  their  children,  now  living,  or 
which  may  hereafter  be  born  to  them,  and  their  heirs  forever  :  Held, 
that  upon  the  death  of  the  tenant  for  life,  the  trust  was  executed  and 
the  children  were  absolute  owners  of  the  property.  Jordq,n  vs.  Thorn- 
ton, et  al.    8  Ga 517 

27.  The  power  of  a  trustee  over  the  legal  estate  or  property  vested  in 
him,  properly  speaking,  exists  only  for  the  benefit  of  the  cestui  que 
trust.  It  is  true,  nevertheless,  that  as  the  leg^l  owner,  he  may  <io 
many  acts  to  the  prejudice  of  the  cestui  que  trust.  He  may  even  dis- 
pose of  the  estate  or  property  to  a  hona  fide  purchaser,  for  a  valuable 
consideration,  without  notice  of  the  trust,  so  as  to  bar  the  interest  of 
i)iQ  cestui  que  trust  Vaexeva.    Papotvs.  Gibspn.    1  Ga.... fi38 

28.  Where  E.  advances  to  T.  money  to  purchase  a  ^ract  of  land,  in  con- 
sideration that  T.  would  secure  the  ferry  right  in  the  land  to  E :  Held, 
that  an  implied  trust  is  created,  as  to  the  ferry  right,  and  that  T.  holds 

it  as  trustee  tor  E.     Willi<ims  vs.  Turner  and  a^othier.    '1  G;a.  ••.:■•••  29ft 

29.  A  naked  trustee  is  a  competent  witness  in  an  action  to  which  h^  isj 
not  a  party.    Hardwick  vs.  Hood,  Receiver.    8  Ga 354 

30.  Trust  estates  are  liable  to  pay  out  of  their  income,  for  goods,  or  ser- 
vices furnished  or  rendered,  and  such  as  are  necessary  and  proper. 
Wylly  etal.  vs.  Collins  &  Co.     9  Ga , •,..  223 

31.  A  creditor  is  not  bound  to  q,acertaia  whether  the  trusjiee  i^,  or  ij  n^t 
in  arrears  to  the  trust  e8ta.te.    Ibid. 

82.  The  rule  in  South  Caroling  to  thjs  effect,  ojlght  not  to  Ije  adppted  in 
Georgia,  where  no  returns  are  made  by  trustees,  other  than  executors, 
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adminiatJatora  and  guardiatis,  of  their  receipts  and  disbursements. 
JUd. 

33.  Future  income  taay  be  applied  to  past  iiUdebtedneSs.    IHd. 

34.  A  Wife  and  children  -who  have  separate  property  settled  upon  them, 
are  not  bound  to  support  the  husband  and  father,  though  owing  to 
his  insolvency  they  may  be  bound  to  support  themselves.    Ibid. 

36.  The  registry  of  the  deed  of  Settlelnent,  a,ccompanied  by  the  manage' 
meilt  of  trust  property  by  the  husband  is,  as  to  third  persons,  evi- 
dence of  his  agency  for  the  trust  property.    Ibid. 

86.  Although  the  husband,  as  such,  has  no  right  to  control  the  separate 
estate  of  his  wife,  yet  he  may,  like  any  other  person,  do  a  ministeri- 
al act,  such  aspurchasing  goods  for  the  trust  estate.    IbM 

37.  Taking  the  note  of  the  manager  of  the  trust  estate,  in  settUnient  of 
the  account  for  goods  debited  to  the  manager  individually,  but  which' 
went  to  the  use  of  the  cestui  que  trusts,  does  not  relieve  the  trust  es^ 
tate'from  liability  to  pay  out  of  its  income,  where  it  does  not  appear 
that  exclusive  credit  was  given  to  the  agent.    Ibid. 

38.  WiseTe  a  particular  mdde  is  pdinted  out,  in  the  marriage  settlement, 
for  the  disposition  of  the  separateestate  of  a  married  woman,  she  can- 
not dispose  of  it  in  any  other  way ;  as  where  she  had  power  to  dispose 
of  it  by  will,  with  the  consent  amd  approbation  of  her  trustee,  such 
consent  is  necessary  to  the  validity  of  a  will  made  by  her.  Weeks  and 
Wife  vs.  Sego  and  another.    9   Ga 199 

89.  AJudge  at  Chambers  has  no  power,  iipon  petition,  to  order  a  sale 
of  trust  property.    Arrington  as.  Cherry^     10  Go 429 

40.  It  is  competent  for  the  trustee  to  sell  the  trust  property,  by  and  with 
the  consent  and  approbation  of  the  cestui  que  trusts,  provided  there  be 
no  restriction  upon  his  powers  in  the  deed,  and  no  limitation  over  to 
children  or  third  persons.    1  bid. 

41.  Jn  order  to  raise  a  trust,  by  the-  promise  or  agreement  of  a  party, 
which  a  Court  of  Equity  will  execute,  it  must  be  founded  on  some 
meritorious  or  some  valuable  consideration.     Yarborough  et  al,  vs.  West. 

10  Ga 471 

42.  A  trust  of  personalty  may  be  created  and  proven  by  parol.  Gor- 
don vs.  Green,     10  Ga 684 

43.  No  particular  form  of  words  is  necessary  to  create  a  trust.    It  will 
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be  sufficient  if  the  intention  be  manifest,  that  the  donee  shall  not  have 
the  sole  beneficial  interest  in  the  property.     Ibid. 

44.  A  remainder  in  personalty  cannot  be  created  by  parol,  but  a  re- 
mainder of  personalty  in  trust  may  be  proven  by  a  declaration  of  the 
trust,  in  writing,  made  by  the  trustee,  setting  forth  the  nature  and 
objects  of  the  trust  clearly  and  distinctly.    Ibid. 

45.  The  answer  to  a  bill  in  Chancery,  filed  by  the  party,  charging  a  re- 
mainder by  parol  in  trust,  against  the  trustee,  which  clearly  admits 
the  nature  and  objects  of  the  trust:  Seld,  to  be  admissible  to  sustain 
the  remainder,  in  an  action  by  the  cestui  que  trust,  against  the  trustee, 
for  the  trust  fund.     Ibid. 

46.  It  was  agreed  between  A  and  B,  that  if  B  would  undertake  the  man- 
agement of  A's  affairs,  and  collect  in  certain  funds  due  to  her,  that 
"B  should  retain  out  of  the  first  money  received,  the  amount  of  $1000 
— $i)00  of  which  was  to  be  his  then,  and  the  remaining  $500  he  was 
to  retain  and  use  as  his  own;  but  at  her  death,  was  to  pay  over  to  C 
the  amount  of  $500,  without  interest ;"  Held,  that  the  agreement  created 
a  gift  to  B,  in  trust  for  the  use  of  0,  to  be  paid  to  0  at  the  death  of  A, 
without  accountability  for  interest.    Ibid. 

41.  Also,  that  the  gift  was  perfected  so  soon  as  the  fund  was  collect- 
ed by  B,  and  was  then  irrevocable.    Ibid. 

48.  Also,  that  in  an  action  by  C  against  B,  for  this  fund,  after  the  death 
of  A,  a  count  charging  that  B  was  indebted  to  0,  in  so  much  money 
received  from  A,  for  the  use  of  C;  was  sufficient  to  let  in  evidence,  the 
answer  of  B  to  a  bill  in  Equity  filed  by  A  against  B,  in  which  B  sets 
forth  the  agreement  before  recited,  and  admits  the  funds  in  his  hands ; 
and  farther,  that  it  was  not  a  good  objection  to  the  admissibility  of 
B's  answer,  that  the  bill  and  decree  in  the  case  was  not  also  put  in 
evidence  by  C,  the  plaintiff  in  the  action.     Ibid. 

49.  Where  the  purchase  money  is  paid  by  A,  and  the  titles  made  to  B, 
the  property  is  subject  to  levy  and  sale  under  executions  against  A, 
and  the  creditor  need  not  go  into  Equity,  but  may  proceed  at  Law. 
Meld  et  al.  vs.  Jones  and  another.     10    Ga • 239 

See  Equity,  I. ;  Limitation  of  Actions,  III. 

Uses.    See  Trusts,  <te. 
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USURY. 

1.  The  equitable  powers  of  the  Superior  Courts  of  Georgia,  in  suppress- 
ing frauds,  will  be  exercised  in  aid  of  a  mortgagor  seeking  to  be  re- 
lieved from  a  usurious  contract,  notwithstanding  that  the  Judiciary- 
Act  points  out  a  method  by  which  he  may,  at  Common  Law,  dispute  ' 
the  sum  due.    Irwin  vs.  Ham,  &c.    R.  M.  Charl 170 

2.  Though  a  bond  and  mortgage  Iiave  been  assigned,  if  the  bill  alleges 
that  such  assignment  was  colorable,  and  that  tlie  assignee  had  notice 
of  the  usury  pervading  the  original  contract,  in  the  absence  of  a  spe- 
cific refutation  of  such  allegations,  the  Court  will  grant  an  injunction. 
Ibid. 

3.  On  proof  that  usurious  interest  is  added  into  and  constitutes  a  part 
of  the  consideration  of  a  note  sued  on,  a  verdict  cannot  be  rendered 
for  the  whole  amount ;  the  .interest  must  be  deducted.  Vernon  vs. 
Miles.     Ga.  Dec.  part  1 73 

i.  In  the  plea  of  usury,  the  sum  loaned,  the  time  when  it  took  place, 
and  the  amount  of  usury  taken  and  I'eceived,  are  material  facts. 
Winkler  vs.  Scudder.    1  Kelly 134 

6.  All  usurious  contracts  in  Georgia,  under  a  just  construction  of  the 
Act  of  1822,  are  void,  as  to  the  legal  and  usurious  interest.    Ibid 126 

6.  In  a  suit  upon  usurious  contract,  payments  proved  to  have  been  made, 
the  usury  being  established,  will  be  deducted  from  the  principal  sum 
originally  loaned.    Ibid. 

1.  Usury  paid  by  a  surety,  may  be  recovered  back  by  him,  in  an  action 
for  money  had  and  received,  but  not  by  the  principal,  though  he  has 
re-imbursed  the  security.     Whitehead  vs.  Peck.     1  Kelly 150 

8.  If  the  surety  have  knowledge  of  the  usury,  and  voluntarily  pay  it, 
he  cannot  afterwards  recover  it  of  his  principal.    Ibid. 

9.  Excess  of  usury,  over  and  above  the  principal  and  legal  interest,  vol- 
untarily paid,  may  be  recovered  back ;  or,  under  proper  circumstan- 
stances,  it  would  be  a  good  defence  nnder  a  plea  of  set-off.    RacMey 

vs.  Pearee.    1  Kelly 242-3 

10.  The  plaintiff  had  two  notes  of  the  defendant,  the  one  infected  with 
usury,  and  the  other  not.  The  defendant  paid  $1,800,  out  of  which 
the  usurious  note  was  extinguished,  and  the  balance  applied  to  the 
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note  not  thus  tainted  with  usury,  which  was  afterwards  renewed  at 
10  per  cent.  In  a  suit  upon  the  last  mentioned  note,  the  usury  paid 
upon  the  first  cannot  be  withdrawn  and  applied  as  a  credit,  under  a 
plea  of  payment.     Ihid. 

1 1.  Upon  a  rule  to  foreclose  a  mortgage,  the  mortgagor  may  show,  by 
way  of  defence,  that  the  contract  upon  which  it  was  given,  was  usu- 
rious.    Bailey  vs.  Lumpkin.     1  Kelly 403-5 

12.  Neither  legal  nor  usurious  interest  can  be  recovered  at  Law,  in  Geor- 
gia, upon  a  contract  tainted  with  usury.     Ibid 406-7 

13.  A  security  infected  with  usury,  is  void  in  Georgia,  quoad  the  legal 
interest,  together  with  the  usury,  even  in  the  hands  of  an  innocent 
holder,  without  notice.    Ibid 407-8 

14.  The  maker  of  a  usurious  note,  is  not  barred  of  the  defence  of  usury, 
by  standing  by  when  it  was  transferred  to  an  innocent  holder,  and  not 
disclosing  the  fact  of  the  usury.    Ibid ; 408-9 

16.  In  a  case  where  the  original  transaction  was  usurious,  and  several 
renewals  have  taken  place,  and  part  of  the  interest  reserved  has  been 
paid,  the  infection  of  usury  follows  all  the  secuiities  given  in  renewail 
for  the  same  debt,  however  varied  in  form  and  amount ;  and  the  amount 
paid  on  such  renewals,  must  be  deducted  from  the  original  amount 
loaned."   Ibid 409 

16.  Usurious  contracts  may  be  purged,  as  for  example:  where  there  is 
an  accounting,  between  the  parties,  to  a  usurious  contract,  and  all= 
sums  previously  paid,  usuriously,  are  deducted,  and  a  new  s«!ourity 
given  for  the  balance,  the  contract  is  said  to  be  purged;  and  the  last 
security  taken  is  valid.    Ibid 410 

17.  In  the  case  of  a  note,  given  by  way  of  renewing  and  continuing  an 
original  contract  for  a  usurious  loan,  the  mere  change  of  securities 
does  not  purge  it  of  the  usury.     Hammond  et  al.  vs.  Buys,    1  Kelly  ••  417 

18.  But  if  A,  as  the  maker  of  a  usurious  note,  is  about  to  pay  it  up  to  B, 
the  payee  and  holder,  and  C,  for  the  purpose  of  using  the  money  for 
his  own  benefit,  borrows  A's  note  from  B,  and  gives  B  his  (C's)  own  note, 
with  A  as  his  security,  there  being  no  usury  in  the  transaction  be- 
tween B  and  C,  the  note  of  C,  with  A  security,  thus  substituted,  would 
not  be  obnoxious  to  the  Statute  of  Usury.    Ibid. 

19.  If  usury  is  paid  by  a  surety  to  a  contract,  cognizant  to  its  being  usu- 
rious, he  cannot  recover  the  usurious  interest  from  his  principal.  Har- 
graves  et  al.  vs.  Jjeieia.     2  Kelljf ■ 1'^ 
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20.  A  judgment  creditor  upon  a  usurious  contract  comes  into  a  Court  of 
Equity,  seeking  to  have  his  debt  satisfied  out  of  the  money  in  the 
hands  of  the  assignees,  arising  from  the  sale  of  the  insolvent's  proper- 
ty, upon  which  he  had  a  lien  at  Law,  which  he  waived ;  consenting  to 
the  sale,  upon  the  assurance  of  the  trustees,  made  in  ignorance  of  the 
usury,  that  his  claim  should  be  paid :  Held,  that  the  usury  may  be  set 
up  by  way  of  answer  to  the  bill,  provided  a  sufficient  excuse  be  render- 
ed, why  the  original  debtor  did  not  avail  himself  of  this  defence  at 
Law;  and  if  sustained  by  proof,  the  judgment  shall  be  displaced  for 
the  usury,  and  only  stand  against  the  trust  fund,  for  the  principal  and 
legal  interest  due  on  the  original  loan.     Nisbet  vs.  Walker.    iOa...   221 

21.  The  A.ctof  1842  applies  to  administrators  and  executors,  as  well  as 
the  original  parties.     Persons  vs.  Hight.    4  Oa ili 

22.  If  the  affidavit  of  the  plaintiff  denies  any  knowledge  of  the  facte,  as 
stated  in  defendant's  plea,  or  that  the  contract  is  usurious — this  is  not 
such  a,  failure  to  discover  as  will  allow  the  defendant  to  read  his  own 
affidavit  to  the  Jury.    Ibid.     Waenek,  J.  dissenting. 

23.  The  discovery  should  be  as  complete  as  if  it  were  an  answer  to  a  bill 
in  Equity,  filed  for  that  purpose.  Wakneb,  J.  dissenting  opinion. 
Ibid. 

24.  The  right  to  recover  back  money  paid  on  a  usurious  contract,  ac- 
crues from  the  actual  payment,  and  not  the  agreement  to  pay.  Rush- 
ing vs.  Rhodes.     6  Qa 228 

26.  A  note  originally  usurious  may  be  purged  of  the  usury,  by  agree- 
ment of  the  parties,  as  where  new  notes  were  given  for  the  principal 
sum  loaned,  with  the  lawful  interest  added  xo  the  principal  at  the 
time  of  each  renewal :  Held,  that  an  agreement  to  pay  interest  on  in- 
terest that  was  lawfully  past  due,  did  not  constitute  usury  ;  and  that 
each  renewal  of  the  note  was  a  new  contract.  Pinckard  vs.  Ponder. 
&  Ga 253 

26.  Where  a  suit  was  pending  on  a  note,  between  M  and  T  <fc  0,  and  T  was 
about  to  file  a  plea  of  usury,  and  it  was  agreed  between  M  and  T,  that 
if  T  would  withdraw  his  plea  of  usury,  and  let  judgment  be  render 
ed  against T  &  C,  that  M  would  not  collect  the  judgment  out  of  T,  until 
he  had  exhausted  all  the  property  of  C,  and  M  failed  to  comply  with 
his  agreement :  Held,  that  the  breach  of  the  agreement  by  M,  was  no 
ground  for  a  Court  of  Equity  to  open  and  impeach  the  judgment,  on 
the  ground  of  usury  in  the  note  on  which  it  was  founded.  Mays  and 
another  vs.  Taylor.    1  Ga 233 

St.  If  a  surety  to  an  usurious  contract  pays  usurions  interest,  knowing 
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it  to  be  such,  he  cannot  recover  it  back  out   of  his  principal.     Jones 
vs.  Joyner  et  al.     S  Oa \- • 562 

28.  At  Common  Law,  a  contract  which  is  not  tainted  with  usury  in  its 
inception,  is  not  made  usurious  by  a  subsequent,  agreement  to  pay 
usury  in  consideration   of  forbearance.     Troutman  vs.  Barnett  et  al. 

9  Oa 30 

29.  Under  our  Statutes,  if  a  judgment  not  tainted  with  usury  is  trans- 
ferred, and  the  transferree  agrees  with  the  defendants  to  forbear  its 
collection  for  a  term  of  time,  in  consideration  of  usurious  interest  paid 
him,  such  subsequent  agreement  is  usurious,  and  afifects  the  judgment  so 
far  as  to  make  the  principal  due  thereon,  only  collectable.    Ibid. 

30.  The  defendant  is  not  bound  to  pay  up  the  money  lent,  with  lawful 
interest  thereon,  in  order  .to  entitle  him  to  read  the  answers  of  the 
plaintiff  to  interrogatories  taken  under  the  Act  of  1847,  in  support  of  his 
plea  of  usury.     Zeigler  vs.  Scott,  Adm'r.     10  Ga 389 

31.  In  Equity,  the  rule  requiring  the  payment  of  the  principal  and  law- 
ful interest,  is  a  condition  to  the  reliefsought,  and  not  to  the  discovery. 
Ibid. 

32.  Although  the  usury  could  be  proved  by  aliunde  testimony,  still  the 
borrower  is  not  entitled  to  relief,  except  upon  the  terms  of  paying  up 
the  principal  and  legal  interest.    Ibid. 

33.  Usury  paid  on  a  former  contract,  may  be  pleaded  as  a  set-off  to  the 
existing  debt,  provided  it  be  not  barred  by  the  Statute  of  Limitations. 
Ibid. 

S4.  In  an  action  of  assumpsit  for  money  had  and  received,  the  borrower 
can  only  recover  the  usurious  gain  or  excess.  He  is  entitled  to  no 
more  by  way  of  set-off.    Ibid. 

Vaeianoe.     See  Evidence. 

VENDoa  AND  FusoHASEs.    See  Sale, 

VsNoo&'s  LuN.    See  Lien. 
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1.  As  a  geaeral  rule,  the  verdict  of  a  Special  Jury'ia  final  and  conolusiye ; 
but  where,  on  a  bill  for  specific  performance,  the  Jury  decreed  that 
the  seller  should  give  good  and  aufiicient  titles  to  the  buyer,  the  ques- 
tion of  the  sufficiency  of  the  titles  tendered,  is  to  be  decided  by  the 
Court.    Boss  vs.   Grimball.    T.TI.P.  Charl 2f8 

2.  The  decree  of  the  Special  Jury  may  mould  itself  to  all  the  purposes 
which  the  justice  of  the  case  requires.     King  vs.  Oook.  T.  U.  P.  Charl.  289 

8.  Where  no  rule  of  law  has  been  violated,  and  the  Jury  acted  within 
their  appropriate  sphere,  the  Court  will  not  disturb  their  verdict,  un- 
less in  extraordinary  cases.     Wilson  et  al.  vs.  Wright.     Dudley 102 

4.  "Where  there  have  been  two  concurring  verdicts,  unless  there  has  been 
something  grossly  and  manifestly  wrong  and  unjust  in  them,  they 
should  not  he  disturbed  by  the  Court.     Gumming  vs.  Fryer.     Dudley.  183 

6.  Upon  an  issue  formed  between  an  insolvent  debtor  and  his  creditors, 
of  "  fraud  or  not  fraud,"  the  Jury  should  find  the  affirmative  or  nega- 
tive of  the  issue.  A  general  verdict  of  "guilty,"  is  improper  and  ille- 
gal.   Mx  parte  Simpson.    B.  M.  Charl Ill 

6.  Where  there  are  two  parties  plaintiff,  the  Jury  cannot  find  a  verdict 
against  one  and  in  favor  of  the  other.    Hunt  vs.  Gamble.     Ga.  Dec.  part 

1 1S6 

7.  Itis  nogi'oundof  error  that  the  foi-eman  of  a  Jury  omits  to  sign  his 
name  in  full  to  the  verdict,  where  the  parties  are  present  and  no  ob- 
jection made.    Malony  vs.  Harkey.     Ga.  Dec.  part  II 139 

8.  In  an  action  of  trover  by  several  plaintiffs  of  different  ages,  and  the 
Statute  of  Limitations  pleaded,  it  is  not  error  in  the  Court  to  charge 
the  Jury  that  they  might  find  a  verdict  in  favor  of  those  not  barred, 
and  against  those  who  are ;  and  the  verdict  should  specify  which  of 
the  plaintiffs  the  Jury  find  for,  and  which  against ;  otherwise,  the 
verdict  would  be  imperfect  in  not  finding  all  the  issues  submitted. 
Settle  vs.  Allison  et  al.     8  Ga 201 

9.  When  the  verdict  is  imperfect  in  not  finding  for  or  against  a  portion 
of  the  plaintiffs  :  Beld,  that  after  it  has  been  received  and  recorded, 
and  the  Jury  discharged  from  the  further  consideration  of  the  cause, 
it  is  error  in  the  Court,  after  the  expiration  of  four  days,  to  re-assem- 
ble the  Jmy  and  amend  the  verdict  according  to  what  they  stated  it 
was  their  intention  to  find — such  intention  not  appearing  on  the  face 
of  the  verdict.    Ibid. 

12 


882  VERDICT. 


10.  Where  the  Jury  in  an  action  of  trespass  against  two  joint  trespass- 
ers, returned  the  following  verdict :  "  We  the  Jmy,  find  Simpson, 
$150,  and  Edwards,  $100,  and  all  the  costs  to  be  paid  by  Simpson  and 
Edwards;  and  fifty  dollars  damages  to  be  paid  by  Simpson  :  "  Held, 
that  the  legal  effect  of  the  verdict  was,  that  the  Jury  intended  to  find 
$200  damages  against  Simpson,  the  principal  trespasser,  and  that  a 
joint  judgment  should  be  entered  against  both  defendants  for  that 
amount;  and  a  remittiter  entered  as  to  the  $100  found  against  Ed- 
wards.    Simpson  and  Edwards  vs.  Perry.     9  Qa 508 

11.  Verdicts  are  to  have  a  reasonable  intendment,  and  to  receive  a  rea- 
sonable construction,  and  are  not  to  be  avoided  unless  from  necessity. 
Simons  et  al.  vs.  Harden  and  Wife.     9  Ga 543 

12.  Where  a.  bill  was  filed  by  John  A.  Rarden  and  Henrietta,  liis 
wife,  (formerly  Henrietta  G.  Ogletree,)  to  recover  certain  slaves  in 
right  of  his  wife,  and  the  Jury  on  the  trial  of  the  cause,  found  the 
following  verdict :  "  We  the  Jury  find  and  decree,  that  the  complain- 
ant, Henrietta  G.  Rarden,  (formerly  Henrietta  G.  Ogletree,)  in  her 
own  right,  and  for  her  own  use,  do  recover  of  the  defendant,  the  ne- 
gro slaves,  ike."  Held,  on  a  motion  in  arrest  of  judgment,  on  the  ground 
that  the  verdict  did  not  find  in  favor  of  the  marriage  of  the  parties, 
which  was  denied  by  the  defendant's  answer,  that  the  legal  effect  of 
the  verdict  was  in  favor  of  the  marriage.     Ibid. 

1 3 .  Where  a  verdict  was  rendered  in  a  claim  case,  in  which  the  plaintiff 
had  been  dead  four  years,  and  whose  estate  was  unrepresented  be- 
fore the  Court :  Held,  that  the  verdict  ought  to   have  been  set  aside, 

on  motion.     JEllis  vs.  Francis.     9   Ga 835 

14.  If  some  of  the  counts  in  the  indictment  be  good,  and  others  defec- 
tive, and  a  general  verdict  of  "  guilty  "  be  returned,  the  intendment 
of  the  law  is,  that  the  Jury  find  the  charge  in  the  good  counts  to  be 
true,  and  judgment  will  be  rendered  by  the  Court    thereon.   Bulloch 

vs.  The  State.    10  Ga 46 

15.  Where  there  are  several  counts  in  the  indictment,  charging  different 
grades  of  the  same  offence,  with  punishments  differing  in  degree  only, 
but  of  the  same  nature,  and  the  Jury  return  a  general  verdict  of 
"  guilty,"  the  judgment  will  not  be  arrested,  but  the  Court  will  award 
judgment  for  the  highest  grade  of  the  offence  charged  in  the  indict- 
ment.   J  bid. 

VoLUNTAET  Conveyances.     See  Sale,  I. 

Waivek.     See  Equity,  VII.    Lien,  II.  5,  6,  7.     Pleading,  V. 
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WAERANT. 

1.  A  warrant  for  the  arrest  of  a  person  charged  with  crime,  should  be 
under  seal.   •State  vs.  Caswell.    T.   TI.  P.  Chart 280 

2.  A  bastardy  warrant,  reciting  that  the  defendant  has  been  charged, 
upon  the  examination  of  a  single  woman,  with  being  the  father  of  a 
bastard  child,  is  admissible  in  evidence  to  prove  the  arrest,  although 
it  does  not  specify  that  he  was  brought  before  the  Justice  to  give  se- 
curity.    Walker  vs.  State.     5    Ga 491 

3.  As  to  Distress  Warrant,  see  Landlord  and  Tenant. 


WARRANTY. 

1.  A  sale  of  special  interest  in  land,  does  not  amount  to  a  warranty  of 
title  ;  and  if  the  relinquishment  to  the  purchaser  simply  recites  the 
promise  of  a  third  person  to  make  title,  this  will  not  constitute  a  war- 
ranty.    Jordan  vs.  Adm'r  of  Jordan.     Dudley 181 

2.  In  the  case  of  a  warranty,  it  is  not  necessary  that  there  should  be  a 
recovery  against  the  warrantee  by  his  vendee,  in  order  to  entitle  him 

to  sue  hie  vendor  on  the  warranty.     Broughtonvs.  Badgeit.     \  Kelly..     HI 

3.  A  warranty  in  a  bill  of  sale,  is  not  negotiable  by  iadorsement,  so  as  to 
vest  in  the  indorsee  a  right  of  action  upon  it.     Ibid. 

4.  A  warranty  of  title  in  a  deed,  is  such  a  covenant  against  incumbran- 
ces as  will  be  broken  by  a  claim  of  dower.     Leary  vs.  Durham.     4  Ga.  693 

5.  Such  a  covenant  runs  with  the  land.    Ibid. 

6.  The  judgment  of  the  Court,  confirming  the  report  of  the  commission- 
ers appointed  to  lay  off  and  admeasure  dower,  is  suflacient  proof  of  an 
eviction.     Ibid. 

1.  A  fraudulent  combination  between  the  covenantee  and  the  plaintiff 
in  ejectment,  will  preclude  the  idea  of  an  eviction,  upon  title  para- 
mount.    Davis  et  al.  vs.  Smith  et  al.     6  Oa 2^4 

8.  The  eviction,  to  constitute  a  breach  of  the  warranty  of  title,  must  be 
founded  on  a  title  paramount.     Ibid. 
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9.  Tile  measm-e  of  damages  for  the  breach  of  a  covenant  of  warranty  of 
title,  is  the  purchase  money,  with  interest  from  the  time  of  the  sale  of 
the  land.     Ibid. 

10.  If  a  company,  composed  of  A,  B  and  C,  sell  personalty  with  implied 
warranty  to  D,  E  and  F,  and  D,  without  a  title  from  D,  E  and  F,  or 
from  any  one  claiming  under  them,  sells  the  same  property  tp  A,  and 
he  is  dispossessed,  and  sues  D  on  an  implied  warranty  ;  if  A  had 
knowledge  of  the  defect  of  the  title  at  the  time  he  bought  from  D, 
there  is  no  implied  warranty  from  D  to  A.  And  if,  in  such  a  case, 
there  is  an  implied  warranty,  it  may  be  avoided  for  fraud,  in  A's  sup- 
pression of  the  fact  that  the  title  was  not  good.     Siblep  vt.  Beard.    5 

Ga 550 

11 .  A  sells  a  tract  of  land  to  B,  taking  his  notes  for  the  purchase  Money, 
and  giving  his  bond  for  titles  when  the  purchase  money  is  paid  ;  A 
receives  one  half  the  purchase  money  ;  when  B  sells  the  land  to  C, 
executing  his  deed  with  a  warranty  of  title  ;  C  buying  bona  fido  for 
value,  without  notice  that  the  legal  title  is  in  A.  After  the  sale  to  0, 
and  with  knowledge  of  that  fact  on  the  part  of  A,  A  and  B  enter  into 
a  verbal  agreement,  that  in  payment  of  the  balance  of  the  purchase 
money  due  from  B  to  A,  B  shall  take  up  a  note  made  by  A  to  D,  by  sub- 
stituting his  own  therefor,  with  A  as  his  seciirity ;  and  that  if  A  is  com- 
pelled to  pay  the  debt  thus  made  by  B  to  D  as  surety,  then  the  pur- 
chase money  du'e  from  B  to  A  on  the  original  saleof  the  land,  shall  be 
again  considered  as  due,  and  A  shall  hold  the  legal  title  to  the  land 
as  security  for  its  payment.  A  pays  the  surety  debt  to  D,  and  sues 
for  and  recovers  the  land  from  C ;  B  dies,  and  the  administrator  of  B 
files  his  bill,  asking  direction  of  Chancery  as  to  the  distribution  of  the 
assets  among  the  -creditors ;  A  and  C  are  both  made  parties  to  the  bill 
and  answer.  A  claims  to  be  paid  his  purchase  money ;  C  claims  to 
be  paid  his  damages  for  the  breach  of  the  covenant  of  warranty : 
Seld,  that  the  substitution  by  B  of  his  note,  in  lieu  of  A's  note  to  D,  is 
a  payment  of  the  purchase  money  due  by  B  to  A ;  and  if  the  verbal 
agreement  is  considered  as  of  force,  then,  in  Equity,  A  is  not  entitled 
to  be  paid  out  of  the  assets  of  B,  his  purchase  money  ;  and  further,  that 
A  having  elected  to  rescind  his  original  contract  with  B,  by  resorting 
to  his  legal  title,  and  eviotiilig  C,  by  which  the  estate  of  B  is  made 
chargeable  upon  his  warranty  to  C,  A  is  to  be  held  to  his  election,  and 
shall  refund  to  the  estate  of  B  the  amount  of  the  purchase  money 
which  he  has  received,  with  interest.     Davis  et  al.  vs.  Smith  et  al.    8 

Ga 2M 

12.  A  judgment  properly  rendered  in  another  State,  with  an  eviction 
under  it,  is  evidence  of  a  breach  of  warranty  in  Georgia.    Ibid. 

13.  In  an  action  by  an  a.9signee,  on  the  following  instrument:  "I  agree 
to  take  of  Burr,  MizeH  A  Co.  a  fifty-saw  cotton  gin,  cast-steel  saws. 
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fine  teeth,  and  improved  brush,  nine  inches  in  the  circle  ;  the  gin  to 
be  delivered  at  my  house  by  1st  September  next.  The  said  Burr,  Mi- 
zell  and  Co.  -warrant  the  said  gin  to  perform  well  in  every  respect,  or 
they  -will  make  it  do  so  at  their  own  expense.  For  which  I  promise 
to  pay  Burr,  Mizell  &  Co.  or  bearer,  one  hundred  dollars,  by  1st  Janu- 
ary, 1347:"  Held,  that  failure  of  consideration  might  be  pleaded  and 
proved.     Hodges  vs.  Hall.     5  Ga 163 

14.  In  the  sale  of  a  slave,  where  there  is  a.  contract  of  warranty,  the 
purchaser  may  consider  the  contract  as  a  nullity,  and  bring  his  ac- 
tion on  the  case  for  deceit ;  and  in  such  action  it  is  not  necessary  that 

he  should  set  forth  the  contract.    Dye  vs.  Wall.     6  Ga 584 

15.  A  warranty  of  a  slave  to  be  healthy,  does  not  extend  to  a  warranty 

of  soundness  of  mind,  but  of  body  only.     Nelson  vs.  Biggers.     6   Ga..  205 

16.  A  debt,  to  come  within  the  law  of  set-off,  must  be  a  money  demand 
of  a  liquidated  nature,  and  for  which  indebitatus  assumpsit,  or  some 
other  action,  ex  contractu,  will  lie.  A  right  of  action  for  breach  of 
warranty  is  not  such  a  debt.     Crenshaw  vs.  Jackson.     6   Ga 509 

17.  To  entitle  the  vendee  to  recover  of  the  vendor  for  a  breach  of  war- 
ranty of  the  soundness  of  negro  children  whose  mother  was  proven  to 
have  died  of  consumption,  it  is  necessary  to  show  either  that  the  dis- 
ease was  hereditary  in  the  family,  or  that  the  children  were  born  sub- 
sequent to  the  actual  existence  of  the  complaint  in  the  mother.  Dean 
vs.Traylor.     8   Ga 169 

18.  Where  a  suit  was  instituted  on  a  promissory  note,  and  defendant 
pleaded  a  total  failure  of  consideration,  and  alleged  a,  parol  warranty 
of  the  property  for  which  the  note  was  given,  as  a  part  of  his  defence : 
Held,  that  the  plaintiff  could  not  avoid  this  defence,  by  insisting  on 
the  Statute  of  Limitations,  although  more  than  four  years  had  elapsed 
from  the  time  of  such  parol  warranty.     Morrow  vs.  Hanson,     d  Ga.. .   398 

19.  When  land  has  been  conveyed  with  covenants  of  warranty,  and  the 
land  has  passed,  by  subsequent  conveyances,  through  the  hands  of 
various  covenantees,  the  last  assignee  in  whose  possession  the  land 
was  when  the  covenant  was  broken,  has  a  right  of  action  against  any 
or  all  of  the  prior  warrantors,  whether  immediate  or  remote,  for  bi'each 

of  covenant.     Redwine  vs.  Brown  el  at.     10  Ga 311 

20.  The  covenauts  of  seizure  and  of  right  to  convey,  and  that  the  land  is 
free  from  incumbrances,  are  personal  covenants,  not  running  with  the 
land  or  passing  to  the  assignee.  The  covenant  of  warranty,  and  the 
covenant  for  quiet  enjoyment,  are  in  the  nature  of  real  covenants,  and 
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run  with  the  land' conveyed,  descend  to  heirs,  and  vest  in  assignees  of 
the  purchaser.     Ibid. 

21.  Does  this  distinction  exist  in  this  State,  where  all  chases  in  action 
are  assignable  ?     Quere.     Ibid. 

22.  The  fact  that  the  covenant  does  not  name  the  assignees,  does  not  pre- 
vent them  from  suing.     Ibid. 

23.  An  assignee,  notwithstanding  he  has  taken  a  warranty  from  his  im- 
mediate bargainors,  upon  eviction,  has  a  right  to  sue  the  original  or 
any  intermediate  grantor  upon  his  warranty.     Ibid. 

24.  Upon  a  conveyance  ■without  warranty,  all  deeds,  warranties,  cove- 
nants and  other  muniments  of  title  belong  to  the  grantee,  as  appurte- 
nant and  incident  to  the  laud  granted.     Ibid. 

25.  Real  covenants,  or  such  as  run  with  the^aud,  may  be  assigned  as 
well  by  a  release  and  quit  claim,  as  by  deed  of  bargain  and  sale.   Ibid. 

26.  The  assignee  under  a  Sheriff's  sale,  is  the  assignee  of  the  original 
party ;  as  much  so  as  if  the  latter  had  assigned  to  him  directly,  it  is 
part  of  the  debtor's  "  right,  title  and  interest  in  the  premises."    Ibid. 

27.  So  too  of  an  official  sale  of  real  estate,  made  by  an  administrator,  un- 
der a  license  from  the  Ordinary,  "with  all  the  rights,  members  and 
appurtenances  thereto  belonging,  or  in  anywise  appertaining;"  the 
purchaser  is  put  in  the  same  situation  that  the  intestate  was  in.   Ibid. 

See  Covenant. 


WAYS. 

1.  Where  a  certiorari  was  granted  and  sustained  against  the  commission- 
ers of  the  road,  and  there  was  no  allegation  that  they  acted  corrupt- 
ly or  with  design  to  oppress,  they  were  held  not  to  be  individually 
liable  for  costs.     Nunnerly  vs.  R.  Conn.     Dudley 192 

2.  The  owner  of  land  appropriated  for  a  highway,  retains  the  freehold 
in  the  soil,  and  subject  to  the  easement,  and  not  interfering  with  it, 
may  use  the  land  in  any  manner,  and  maintain  ejectment,  trespass  or 
waste,  for  any  exclusive  appropriation  of  it  by  another.    Mayor,  <Scc. 

of  Savannah  vs.  Steamboat  Co.  <Scc.     R.  M.  Charl 342 
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3.  And  the  Statute  of  Georgia,  which  directs  compensation  to  be  made 
to  the  owners  of  laud  laid  out  for  a  highway,  must  be  taken  to  pro- 
vide for  the  purchase  of  the  easement,  and  not  of  the  laud.    Ihid. 

4.  As  a  general  rule,  the  freehold  in  the  highway  must  be  taken  to  be- 
long to  the  proprietors  of  the  adjoining  soil.     Ihid. 

6.  But  this  rule,  being  founded  on  the  presumption  that  'such  way  was 
originally  taken  out  of  the  lands  of  the  party  who  hath  other  lands  ad- 
joining, is  not  applicable,  when  such  presumption  cannot  arise  from 
the  facts  shewn.    Ibid. 

6.  The  State  may  construct  public  works,  such  as  roads  and  bridges,  by 
taxation,  or  the  perspnal  labor  of  its  citizens,  or  through  the  instru- 
mentality of  individuals  or  corporations.     Young  vs.  Harrisons.    6  Ga.  130 

I.  The  Act  of  1834,  authorizing  the  Inferior  Courts  to  grant  the  right  of 
private  ways,  in  certain  cases,  containing  no  provisions  for  making  any 
just  compensation  to  the  owners  of  the  land  through  which  it  might 
pass :  Seld,   to  be   unconstitutional  and  void.     Brewer   vs.   Bowman. 

^  Ga • zn 

8.  The  laws  of  this  State  authorizing  the  opening  of  public  roads  over 
unenclosed  lands,  without  just  compensation  :  Held,  to\>&  void.  Par- 
ham  vs.  The  Juctices,  (Sic.     9  Oa 34 1 

9.  Under  the  laws  of  Georgia,  which  authorize  the  laying  out  and  open- 
ing of  public  roads  over  the  enclosed  lauds  of  the  citizen,  the  Inferior 
Court  may  order  a  review,  for  the  purpose  of  determining  whether  a 
road  be  necessary  or  not,  and  may  also  order  the  same  to  be  opened 
before  compensation  is  made  or  tendered ;  but  cannot  enter  upon  and 
seize,  and  permanently  appropriate  the  land,  until  compensation  is 
made  or  tendered.     /  bid. 

10.  A  citizen  cannot  enjoin  the  opening  of  a  public  road  over  his  enclos- 
ed lands,  when  it  appears  from  his  bill,  that  he  has  not  taken  the  steps 
pointed  out  by  the  law  to  procure  the  assessment  of  his  damages. 
Ibid. 

II.  Nor  upon  the  ground  that  the  reviewers  appointed  by  the  Court 
signed  the  petition  for  the  road,  and  took  an  active  interest  in  getting 
it  up.     Ibid. 

12.  Nor  upon  the  ground  that  it  does  not  appear  from  the  return  of  the 
reviewers  that  they  were  not  sworn  according  to  the  requirement  of 
the  Statute.    Ibid. 

"Widow.     See  Administrators,  Executors,  iS-c.   V.    Dower. 

Wife's  Equity. 
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WILLS. 

I.    GENERALLY. 
II.    EXECUTION    AND    PROBATE. 

L     GENERALLY. 

1.  A  testator  may  limit  the  extent  of  power  conferred  by  him,  and  pre- 
scribe the  particular  manner  of  executing  it,  and  the  agent  is  as  little 
able  to  vary  the  manner,  as  to  transcend  the  limit ;  for  in  either  case 
he  would  be  found  usurping  instead  of  executing  authority.    Mackey 

et  al.  vs.  Moore,  ExW,  S;-c.  et  al.     Dudley 95 

2.  It  seems  that  the  will  of  a  feme  covert  will  have  no  efficacy,  unless 
there  be  an  agreement  before  marriage,  giving  her  the  power  to  make 
such  will,  or  such  right  has  been  conferred  on  her  after  marriage, or  by 
some  act  analagous  to  an  agreement  before  marriage.  The  mere  parol 
assent  of  the  husband  is  not  sufficient  to  give  such  a  will  validity. 
McOowan  vs.  Jones  et  al.    M.  M.   Ohar 184 

S.  In  the  construction  of  wills,  the  intention,  so  far  as  it  is  consistent  with 
the  laws  of  the  land,  shall  govern.     Choice  vs.  Marshall.     \  Kelly...   103 

4.  An  instrument  purporting  to  be  a  deed,  by  which  the  grantor  gives  to 
his  son  certain  property  after  his  death  and  the  death  of  his  wife,  is 
not  a  deed,  but  a  testamentary  paper,  and  cannot  be  read  to  the  Juiy 
in  any  case  affecting  the  title  to  personalty,  in  a  Court  of  Common 
Law,  until  it  has  passed  to  probate  before  the  Ordinary.    Hester,  Ex'r, 

vs.  Toung.     2  Kelly 44 

5.  A  paper  having  the  formalities  of  a  deed  may,  notwithstanding,  be  a 
will.    Ibid. 

6.  In  determining  whether  an  instrument  be  a  deed  or  a  will,  the  Court 
will  not  consider  what  the  maker  believed  it  to  be,  but  what,  in  point 
of  law,  it  is.     I  hid. 

1.  The  intention  of  the  maker  as  to  the  character  of  the  estate  conveyed, 
is  the  criterion  by  which  the  Court  will  determine  whether  a  given 
paper  is  a  deed  or  a  will,  and  if  the  intention,  gathered  from  the  whole 
paper,  is,  that  the  estate  is  not  to  pass,  or  the  instrument  to  take  effect 
until  his  death,  it  is  a  will  and^not  a  deed.     J  bid 49 

8.  The  proper  test  to  determine  the  character  of  an  instrument,  wheth- 
er testamentary  or  not,  is,  does  the  legal  estate  in  the  pi'operty  which 
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is  tlie  subject  of  disposition,  pass  by  it.     Gumming  vs.   Cumming  et  al. 

3  Kelly i84 

9.  Instruments  pui-porting  to  be  deeds,  using  words  of  conveyance  in 
presenti,  founded  on  a  good  consideration,  warranting  tiie  title,  sealed 
and  delivered  in  the  presence  of  two  witnesses,  one  of  whom  is  a  Jus- 
tice of  the  Inferior  Court,  conveying  absolutely  to  trustees :  Ist,  for 
the  use  ofthe  grantor  during  her  life;  and  2d,  for  the  use  of  certain  rela- 
tions in  remainder,  are  deeds, and  not  testamentary  papers.    Ibid.. .  485 

10.  "Where  a  paper  writing,  in  the  form  of  a  deed  of  gift,  purporting  to 
convey  certain  slaves  to  a  trustee,  in  trust  for  the  daughter-in-law  of 
the  donor,  and  her  increase,  with  a  covenant  of  warranty  as  to  the 
title,  the  donor  reserving  to  himself,  a  "  life-time  control  and  interest 
in  the  slaves,"  was  offered  in  evidence  :  Held,  that  the  paper  writing 
was  a  deed,  and  not  testamentary  in  its  character.    Jackson  et  al. 

vs.  Oulpepper.    S  Kelly 688 

11.  To  constitute  an  instrument  in  the  form  of  a  deed  of  gift,  a  testamen- 
tary paper,  it  is  requisite  that  its  effect  should  be  made  to  depend  up- 
on the  event  of  the  death  of  the  donor,  as  necessary  to  consummate  it. 
Ibid 574 

12.  An  instrument  executed  as  a  deed,  but  in  these  terms,  "  then  the 
said  negroes  to' revert  back  to  me,  (the  donor,)  and  after  my  death,  to 

be  divided,  cSec."  ^«W,  to  be  a  will.    Dudley  vs.  Mattery,    i  Ga 32 

IS.  An  instrument  may  be  a  will  in  part,  and  a  deed  in  part,  even  as  to 
the  same  property.     Ibid. 

14.  R.  F.  by  his  will,  bequeathed  all  his  property  to  his  wife  during  her 
life  or  widowhood.  "  In  case  she  should  die  or  exchange  her  situation 
by  marriage,"  then  a  sale  to  be  made  of  all  his  property,  and  the 
proceeds  to  be  equally  divided  among  his  children.  Held,  that  the 
children  took  a  vested  remaiader  at  his  death.  McOinnis,  Adm'r,  vs. 
Poster,  Ex'r.    4  Ga ■"■  ■   ^^"^ 

15.  An  instrument  conveying  slaves  as  an  absolute  gift  on  its  face,  with 
a  condition,  that  if  the  grantee  should  die  before  the  grantor,  the  pro- 
perty shall  revert ;  and  the  expression,  "when  the  grantee  shall  come 
into  possession,"  Ac.  then  certain  things  to  be  done,  is  a  deed  and  not 
a,mll.     Spalding  vs.  Grigg.    iOa "^ 

16.  The  criterion  forjudging,  is  the  intent  of  the  grantor  as  to  the  es- 
tate granted,  and  the  time  when  it  shall  take  effect.     Ibid. 

11.  The  postponement  of  the  time  of  going  into  poMscssion,  is  very  dif- 
ferent from  the  title  vesting  in  fuhiro     Ibid. 
73 
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18.  An  instrument  may  be  a  will  in  part  and  a  deed  in  part.    Robiwiim 

vs.   Schley  and  Cooper.    6  Ga 615 

19.  Ad.  instrument  conveying  negroes  and  their  future  increase,  abso- 
lutely to  J.  S.  his  heirs  and  assigns,  "  but  I  do  hereby  save  and  reserve 
to  myself,  a  life  estate  in  the  property  above  conveyed  to  said  J.  S.  his 
heirs  and  assigns ; "  ffeld,  to  be  a  deed  and  not  a  will.     Ibid. 

20.  A  remainder  in  personalty  may  be  created  by  deed,  reserving  a  life 
estate  to  the  grantor  or  any  one  else.    Ibid. 

21.  A  conveyance  from  M.  D.  M.  to  J.  S.  his  heirs  and  assigns,  of  "all 
the  cattle,  horses,  furniture,  bank  stock,  money,  <fec.  which  she  might 
leave  or  be  possessed  of  at  her  death,"  is  a  will  and  not  a  deed.    Ibid. 

22.  An  instrument  by  which  A  conveys  certain  negroes  to  B,  with  this 
condition  :  "  Nevertheless,  I  (the  donor)  have  the  full  use  of  said  ne- 
groes during  my  natural  life-time,  and  at  the  time  of  my  death,  the 
said  negroes  and  their  increase  shall  rise  and  become  the  property  of 
the  said  B  : "  Held,  to  be  a  will  and  not  a  deed.  Grary  vs.  Rmolins. 
SGa. 460 

23.  Where  a  particular  mode  is  pointed  out  in  the  marriage  settlement, 
for  the  disposition  of  the  separate  estate  of  a  married  woman,  she  can- 
not dispose  of  it  in  any  other  way  ;  as  where  she  had  power  to  dispose 
of  it  by  will,  with  the  consent  and  approbation  of  her  trustee,  such 
consent  is  necessary  to  the  validity  of  a  will  made  by  her.  Weeks  et 
ux.  vs.  8ego  et  al.     9  Ga 199 

24.  Where  a  testator  made  his  will,  disposing  of  his  property  to  his  wife 
and  children  then  in  life,  and  two  years  after  the  date  of  his  will,  had 
another  child  born,  for  whom  no  positive  provision  was  made,  and  de- 
parting this  life  without  altering  said  will :  Held,  that  according  to 
the  provisions  of  the  Act  of  1834,  the  deceased  must  be  considered  as 
having  died  intestate,  notwithstanding  such  after-born  child  might  be 
entitled  to  some  portion  of  the  estate  under  the  will,  on  the  happen- 
ing of  certain  contingencies  mentioned  therein,  under  the  general  de- 
scription of  children.  Holloman  and  another,  Mx'r,  vs.  Copeland  and 
Wife.     10   Ga '79 

26.  Where  a  testator  by  his  will  devised  to  his  wife  his  house  and  lot 
in  the  Town  of  LaGrange,  during  her  natural  life  or  widowhood,  and  also 
directed  that  "  his  wife  should  keep  his  house  open  to  any  of  his  chil- 
dren that  may  be,  or  have  been  indigent  or  unfortunate :  "  Held,  that 
the  complainants,  who  claimed  to  be  indigent  and  unfortunate  children 
of  the  testator,  were  entitled  to  have  the  house  kept  open  for  their  bene- 
fit, during  the  natural  life  and  widowhood  of  the  testator's  wife,  and 
no  longer ;  and  that  to  entitle  them  to  maintain  a  bill  in  Chancery  for 
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relief  under  the  will  of  the  testator,  they  must  show  affirmatively  on 
the  face  of  such  bill,  that  the  widow  is  in  life  and  unmarried.  Davis 
vs.  Seed.     10    Ga 293 

26.  Where  an  instrument  in  the  form  of  a  deed  purported  to  convey  cer- 
tian  property  therein  named,  in  which  the  party  conveying  "  reserved 
to  herself  the  use  of  all  the  property  during  her  natural  life,  then  to  go 
to  the  above  named  persons,  and  from  thenceforth  to  be  their  proper- 
ty absolutely,  without  any  manner  of  conditiou :  "  Seld,  that  the  instru- 
ment was  a  testamentary  paper  and  not  a  deed.  Symms  vs.  Arnold 
and   Wife.     10   Ga 506 

2'7.- Where  testatrix  by  her  will  made  the  following  bequest :  "I  give 
and  bequeath  to  my  son,  Robert  W.  Carlton,  during  his  natural  life, 
and  at  his  death  to  the  lawful  begotten  heirs  of  his  body,  the  follow- 
ing property,  to  wit :  Aggy,  a  woman  about  thirty -two  years  of  age, 
and  the  rest  of  her  childen,  to  wit :  James,  Caroline,  Sarah,  Manuel 
and  John,  and  all  their  increase  forever.  Nevertheless,  if  the  said  Rob- 
ert W.  Carlton  should  die  without  an  heir,  then  it  is  my  desire  that 
the  above  named  and  described  negroes  and  their  Increase,  be  set  free 
at  his  death:"  fieW,  that  the  disposition  of  the  property  was  good  as 
an  executory  bequest,  and  that  the  children  of  Robert  W.  Carlton  took 
the  same  as  purchasers  under  the  will,  and  not  as  heirs  generally  by 
descent.     Carlton  and  another  vs.  Price.     10  Ga 495 


IL    EXECUTIOlSr  AND  PROBATE. 

1.  A  will  set  aside  on  the  ground  of  insanity,  against  the  testimony  of 
the  subscribing  witnesses,  where  there  was  proof  of  previous  insanity, 
where  the  disposition  of  the  property  was  not  rational  or  natural,  and 
circumstances  of  mystery  and  suspicion  were  thrown  around  the  sub- 
scribing witnesses.     Griffin  vs.  Griffin.     R.  M.   Chart 21*7 

2.  The  next  of  kin  are  entitled  to  call  for  the  proof  of  the  will  of  de- 
ceased, in  solemn  form,  at  any  time ;  and  mere  acquiescence  for  a, 
length  of  time,  does  not  deprive  them  of  this  right.  Vance  et  al.  vs. 
Crawford  et  al.  Ex'rs  of  Keith.    4  Ga 445 

3.  The  length  of  time  within  which  this  may  be  done,  is  not  defined  at 
Common  Law.    Ibid. 

i.  But  the  receipt  of  legacies  under  the  will,  and  the  long  acquiescence 
by  the  heirs  at  law,  may  amount  to  a  waiver  of  the  right,  unless  the 
delay  is  accounted  for  and  excused,  as  by  infancy,  absence  beyond 
seas,  &c.     Ibid. 

5.  In  such  a  case  the  caveators  must  bring  back  or  offer  to  return  the 
legacies  received  by  them.     Ibid. 


572  WILLS — II.  Execution  and  Probate. 


6.  The  usual  mode  in  -which  assent  to  a  will  is  manifested,  is  by  subscri- 
bing it,  or  acknowledging  the  signature  in  the  presence  of  the  wit- 
nesses ;  and,  ordinarily,  the  execution  would  constitute  sufficient  evi- 
dence of  the  testator's  knowledge  of  its  contents.  Beodl  vs.  Mann, 
Ex'r.    5  Ga 466 

I.  The  presumption  is  strong  against  a  party  preparing  a  will,  who  takes 
a  benefit  under  it ;  and  although  it  will  not  be  declared  void  on  that 
account,  strong  evidence  of  intention  in  such  a  case  will  be  requii'ed. 
Ibid. 

8.  In  an  issue  of  devisavit  iiel  non,  the  Court  will  not  remand  the  cause 
for  a  re-hearing  on  account  of  irregularities  on  the  trial,  being  satis-  *' 
fied,  from  the  testimony,  that  justice  has  been  done,  especially  if  the 
will  itself  appears  to  be  reasonable,  and  the  Court  and  Jury  below  con- 
cur in  opinion,  as  to  the  capacity  of  the  testator,  and  the  fairness  of 
the  will.    Ihid. 

9.  The  3d  section  of  the  Act  of  1755,  which  requires  all  wills  and  testa- 
ments to  be  recorded  within  three  months  from  the  death  of  the  testa- 
tor, is  not  of  force  in  Georgia.     Harrell  and  JSarrellvs.  Hamilton,  Ex'r. 

6  Ga 8T 

10.  The  opinions  of  physicians,  as  to  the  sanity  of  the  testator,  are  ad- 
missible, whether  founded  on  the  symptoms  and  circumstances,  as 
coming  within  their  own  observation,  or  as  testified  to  by  others. 
Potts  et  al.  vs.  House,  Mx'r.     6  Ga 824 

II.  The  opinions  of  the  subscribing  witnesses  to  a  will,  as  to  the  sanity 
of  the  testator,  are  admissible,  without  stating  the  facts  on  which  they 
are  founded.     Ihid. 

12.  The  mere  opinions  of  other  witnesses  are  not  admissible,  unless  ac- 
companied with  the  facts  on  which  they  are  founded ;  but  having  sta- 
ted the  appearance,  conduct,  conversation  or  other  particular  facts, 
from  which  the  state  of  testator's  mind  may  be  inferred,  they  are  at 
liberty  to  express  their  belief  or  opinion,  as  the  result  of  those  facts. 
Ibid. 

V-i.  If  a  negro  interpreter,  incapable,  by  law,  of  being  sworn,  is  the  only 
channel  of  communication  between  the  testator  and  scrivener  who 
writes  tlie  will,  and  there  is  no  other  evidence  of  the  testator's  knowl- 
edge of  its  contents,  or  his  assent  thereto,  than  that  which  is  derived 
through  this  medium,  the  will  cannot  be  executed.    Ibid. 

li.  But  if  the  will  be  written  in  the  presence  of  the  testatoi',  and  in  a 
language  which  he  understands,  and  it  is  read  over  to  him,  and  his 
dictation  and  approval  of  the  instrument  are  interpreted  by  a  negro 
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m  his  hearing,  and  in  the  hearing  of  others  interested  in  its  contents, 
and  he  signifies  no  dissent  thereto,  by  signs  or  otherwise,  but,  on  the 
contrary,  is  understood  to  express  himself  satisfied,  the  will  may  be  es- 
tablished ;  especially  if  it  appears  to  have  been  made  in  conformity 
to  the  previously  declared  intentions  of  the  testator,  as  to  the  dispo- 
sition of  his  property.     Ibid. 

15.  As  a  general  proposition,  afiirmative  testimony  should  outweigh 
negative.  This  rule  does  not  apply  where  some  of  the  witnesses 
swear  that  the  testator  could  measure  corn,  calculate  interest,  &c. 
and  others,  that  he  could  not.  The  testimony  in  both  cases,  is  of  the 
same  character.     Ibid. 

16.  BTeither  eccentricity  nor  imbecility  of  mind,  nor  extreme  old  age,  nor  be- 
ing deaf  and  dwnb,  whether  from  birth,  or  the  calamity  be  superin- 
duced, nor  incapacity  to  make  contracts  for  the  purchase  and  sale  of 
property,  are  sufficient  to  invalidate  a  will.    Ibid. 

1*7.  The  words  "  non  compos"  (of  unsound  mind,)  are  legal  terms,  and  im- 
port a  total  deprivation  of  understanding.    Ibid. 

18.  If  a  testator  be  non  compos,  his  will  is  a  nullity,  however  just  and 
prudent  its  provisions.     Ibid. 

19.  If  the  testator  be  partially  deranged,  either  as  to  the  legatee  or  sub- 
ject-matter of  his  will,  he  will  be  considered  as  wanting  sound  and 
disposing  mind  and  memory,  as  it  respects  this  particular  will,  however 
unimpeachable  his  character  and  capacity  in  other  respects.     Ibid. 

20.  If  the  testator  has  capacity  to  recollect,  discern  and  feel  the  rela- 
tions, connections  and  obligations  of  family  and  kindred,  his  will  shall 
stand,  however  capricious  or  unreasonable  its  provisions.    Ibid. 

21.  Influence  in  procuring  a  will  to  be  made,  to  be  undue,  must  amount 
to  moral  coercion;  it  must  destroy  the  free  agency  of  the  testator,  and 
constrain  him  to  do  what  is  against  his  will,  but  what  he  is  unable  to 
refuse  ;  and  it  is  immaterial  whether  this  undue  influence  be  exercised 
by  a  negro  or  a  free  white  person.    Ibid. 

22.  Under  the  Statute  of  Frauds,  requiring  wills  to  be  subscribed  by 
the  attesting  witnesses,  in  the  presence  of  the  testator,  it  is  not  neces- 
sary that  the  witnesses  should  be  in  the  same  room,  or  the  same  house 
with  him;  or  that  the  testator  should  in  fact  see  the  witnesses  sub- 
scribe their  names;  but  it  is  necessary  that  the  situation  and  circum- 
stances of  the  testator  and  witnesses  are  such,  that  the  testator,  in  his 
actual  position,  might  have  seen  the  act  of  attestation.  Robinson  & 
Wood  vs.  King.     6  Ga 539 

23.  To  the  validity  of  a  will  of  personalty,  it  is  only  necessary  that  it 
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be  made  bv  or  according  to  the  directions  of  the  deceased,  and  be  in 
writing.  It  is  not  necessary  that  it  be  witnessed,  or  written,  or  signed 
by  the  testator ;  if  drawn  up  according  to  his  directions,  or  approved 
by  him,  it  may  operate  as  a  valid  will.  Frierson  and  Wife  vs.  Beall, 
Ex'r.    1    Ga 438 

24.  The  presumption  of  law  is  against  any  testamentary  paper  not  ac- 
tually executed  by  the  testator.  The  presumption,  however,  thus 
raised,  is  slight,  and  may  be  repelled  by  proof.    Ibid. 

26.  Where  the  testator's  design  of  perfecting  the  paper  is  frustrated  by 
death,  or  insanity,  or  any  other  involuntary  preventive  cause,  no  in- 
ference of  the  absence  of  testamentary  intention  arises  from  the  im- 
perfect state  of  the  document,  which  notwithstanding  its  defect,  will 
be  accepted  as  the  will  of  the  deceased,  provided  the  proof  shows 
clearly  that  it  fully  discloses  the  testamentary  scheme  of  the  testator. 
Ibid. 

26.  Where  the  testator  dies  before  the  instrument  is  finished,  it  does  not 
follow  that  in  all  cases  the  instrument  will  be  established  as/ar  as  it 
goes.    Ibid. 

27.  The  rule  in  the  case  of  every  unfinished  paper  is  this :  can  the  Court 
collect,  from  all  the  circumstances  of  the  case,  that  the  document  pro- 
pounded contains  the  final  wish  and  intention  of  the  testator,  respect- 
ing the  property  thereby  bequeathed  ?  If  so,  it  will  be  its  duty  to 
pronounce  for  it.    Ibid. 

28.  It  is  not  indispensably  necessary  to  the  validity  of  a  will  made  by 
a  blind  man,  or  one  who  is  so  illiterate  that  he  is  unable  either  to  read 
or  write,  that  it  should  be  read  over  to  him  in  the  presence  of  the  sub- 
scribing witnesses;  it  is  sufficient  for  the  Jury  to  be  satisfied  that  the 
paper  propounded  as  such,  is  the  last  will  and  testament  of  the  de- 
ceased.    Clifton  vs.  Murray,    '1  Ga 86* 

29.  As  to  construction  of  particular  bequests,  see  Devise  <i«d  Zegafy- 

30.  As  to  wills  manumitting  slaves,  see  Slaves,  IT, 
See  Deeds;  .Election;  Insanity. 

Witness.   .Site  Accomplice ;  JEvidence;  Promissory  Jfotes,  VI. 
Writ  of  Erkob.    See  Error,  II, 


